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CHAPTER  I. 

CONTROL  AND  REGULATION  OP  CARRIERS. 

Federal  Legislation.  Decisions  on  federal  laws  by  federal 
courts  on  matters  concerning  interstate  shipments  are  binding 
on  the  state  courts.1  So  the  liability  of  a  earner  of  an  interstate 
shipment  under  bill  of  lading  issued  pursuant  to  the  Interstate 
Commerce  Act  is  a  federal  question.1  The  laws  of  the  United 
States,  requiring  the  inspection  of  cattle  shipped  in  interstate 
commerce  for  fever  tick,  and  the  isolation  of  those  infected  with 
such  tick  in  separate  pens,  are  valid.8 


1.  Chicago  &  E.  R.  Co.  v.  Light- 
foot  et  al.  (Mo.  1921),  232  S.  W. 
176.  Decisions  of  United  States 
Supreme  Court  on  federal  interstate 
commerce  questions  are  absolutely 
binding  upon  the  various  state  courts 
and  must  be  followed.  Bronstein  et 
al.  v.  Payne,  Director  General  of 
Railroads  (Md.  1921),  113  Atl.  648. 

A  case  involving  a  live  stock  ship- 
ping contract  executed  and  fully  per- 
formed wholly  in  a  particular  state 
is  governed  and  controlled  by  the 
laws  and  decisions  of  such  state. 
Strother  v.  Atchison,  T.  &  S.  F.  Ry. 
Co.,  212  S.  W.  404. 

In  view  of  the  Carmack  Amend- 


ment, the  state  Supreme  Court  will 
adopt  the  rule  of  liability  for  dam- 
age to  interstate  shipment  laid  down 
by  the  United  States  Supreme  Court 
notwithstanding  the  state  court  is  of 
the  opinion  that  the  contrary  rule 
previously  adhered  to  by  the  court  is 
the  sounder  and  more  just  rule. 
Cleburne  Peanut  &  Produce  Co.  v. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas 
(Tex.  1920),  221  S.  W.  270,  271. 

2.  Cecil  v.  Southern  Express  Co. 
(Ky.  1921),  229  S.  W.  1041. 

3.  Payne,  Director  General  of 
Railroads,  v.  Cotner  et  al.  (Ark. 
1921),  230  S.  W.  275. 
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Delivery  to  the  Carrier.  The  liability  of  a  common  carrier 
of  goods  as  carrier  attaches  only  after  acceptance  and  receipt 
of  freight  by  it  for  shipment,  hence  the  mere  piling  of  lumber 
beside  the  tracks  and  the  acceptance  by  the  carrier's  agent  of 
an  order  for  a  car,  it  appearing  that  it  was  the  custom  to  load 
the  car  and  turn  it  over  to  the  agent,  will  not  establish  the  rela- 
tion of  carrier  and  shipper  so  as  to  render  the  carrier  liable  for 
destruction  of  the  lumber,  particularly  where  the  shipper  testified 
that  he  could  have  removed  the  lumber  at  any  time.1 

Placing  Car  on  Private  Siding.  The  uniform  bill  of  lading 
approved  by  the  Interstate  Commerce  Commission,  providing 


1.  Chas.  A.  Frown  &  Bros.  t. 
Payne,  Director  General  of  Rail- 
roads, et  al.  (N.  C.  1921),  107  S.  E. 
310. 

In  Chas.  A.  Brown  &  B'ro.  v. 
Payne,  Director  Gen.  of  Railroads, 
et  al.  (N.  C.  1921),  107  S.  E.  310, 
the  court  said: 

"Plaintiffs,  who  are  lumber  deal- 
ers, undertook  to  ship  some  lumber 
from  Elmwood,  N.  C,  to  the  Dan- 
ville Lumber  Company,  Danville,  Va., 
in  the  summer  of  1918,  over  the  de- 
fendant's railroad.  The  particular 
property  in  controversy,  which  was 
destroyed  by  fire,  was  placed  and 
stacked  on  the  defendant's  right  of 
way,  where  it  remained  for  a  month 
or  longer,  awaiting  the  arrival  of  a 
car,  and  was  destroyed  by  fire  while 
thus  stacked  on  the  right  of  way  of 
the  Southern  Railway  Company  at 
Elmwood   Station. 

"The  evidence   was  conflicting  as 


to  whether  there  had  been  a  de- 
livery to,  and  acceptance  by,  the 
common  carrier  of  the  goods  for 
shipment  under  the  established  man- 
ner of  dealing  between  the  parties. 
Touching  this  question,  C.  A.  Brown, 
one  of  the  plaintiffs,  testified: 

"  'When  I  got  an  order  for  lumber 
I  would  have  it  hauled  to  the  siding 
and  order  a  car,  and  the  next  thing 
would  be  to  load  it.  Then  I  would 
go  to  the  agent  and  get  a  bill  of  lad- 
ing. There  was  nothing  to  hinder 
me  from  moving  the  lumber  away 
from  the  siding.  If  I  had  had  a  cus- 
tomer, I  could  have  sold  the  lumber 
and  he  would  have  had  a  right  to 
move  it  away  at  the  time.  It  was  my 
lumber  as  long  as  it  was  lying  there 
at  the  siding.  It  is  the  custom  when 
a  shipment  is  made  to  place  the 
goods  in  the  car  and  then  go  to  the 
agent  and  turn  it  over  to  him.  This 
lumber   was  worth  $500/ 


Digitized  by 


Google 


Ch.  II. 


BEGINNING  OF  LIABILITY 


that  property  destined  to,  or  taken  from;  a  station  at  which  there 
is  no  regularly  appointed  agent  shall  be  at  the  owner's  risk 
after  unloaded  or  until  loaded,  and  when  received  or  delivered 
on  private  or  other  sidings  shall  be  at  owner's  risk  until  the 
cars  are  attached  to  and  after  they  are  detached  from  trains, 
does  not  apply  to  loaded  cars  on  a  public  or  semipublic  siding, 


"C.  D.  Crouch,  witness  for  plain- 
tiffs, testified: 

"'I  ordered  the  car  from  Mr. 
Shell,  defendant's  agent,  three  or 
four  days  after  July  30th.  Shell 
told  me  that  he  would  get  a  car  as 
soon  as  he  could.  He  showed  me 
where  to  place  the  lumber,  and  I 
placed  it  where  he  told  me.  I  told 
him  it  was  a  car  load  of  lumber.  The 
agent  was  present  when  I  was  de- 
livering it,  and  he  accepted  the  order 
for  the  car  and  said  that  he  would 
get  it  as  soon  as  he  could.  This  was 
some  time  before  the  fire.  I  con- 
tinued to  haul  other  lumber  there.' 

"The  court  charged  the  jury,  if 
they  believed  the  evidence,  as  testi- 
fied to  by  the  witnesses,  to  answer 
the  first  issue  'Yes,'  the  second  issue 
'No,'  and  the  third  issue  $500. 

"Under  this  instruction  the  jury 
returned  the  following  verdict: 

"'(1)  Is  defendant  John  Barton 
Payne,  Director  General,  as  Agent, 
Southern  Railway  Company,  liable 
as  common  carrier  to  plaintiff  for  the 
loss  of  the  lumber  alleged  in  the 
complaint  ?     Answer :    Yes. 

"'(2)  Was  plaintiff's  lumber 
burned  and  damaged  by  the  negli- 
gence of  the  defendant  John  Barton 
Payne,  Director  General,  as  agent  of 
the  Southern  Railway  Company,  as 
alleged  in  the  complaint?  Answer: 
No. 

"'(3)  What  damage,  if  any,  is 
plaintiff  entitled   to   recover?     Ans- 


wer: $500  and  interest  from  9th  of 
September,  1918/ 

"From  a  judgment  in  favor  of  the 
plaintiffs,  defendant  appeals. 

"STACY,  J.  Upon  the  record  we 
think  the  first  issue  should  have  been 
submitted  to  the  jury  under  a  dif- 
ferent instruction.  The  liability  of 
a  common  carrier  of  goods,  as  car- 
rier, attaches  only  after  acceptance 
and  receipt  of  freight  by  it  for  ship- 
ment. Basnight  v.  Railroad,  111  N. 
C  592,  16  S.  E.  323;  Wells  v.  Rail- 
road, 51  N.  C  47,  72  Am.  Dec  556; 
10  C  J.  231. 

"The  case  of  Bell  v.  Railroad,  163 
N.  C.  180,  79  S.  E.  421,  chiefly  relied 
on  by  plaintiffs,  was  an  action  against 
the  railroad  for  failure  to  furnish 
cars  within  a  reasonable  time  as  re- 
quired by  the  statute.  But  the  suit  at 
bar  is  not  to  recover  the  statutory 
penalty  for  failure  to  make  shipment, 
but  for  the  value  of  the  lumber  de- 
stroyed. 

"There  was  evidence  on  behalf  of 
plaintiffs  tending  to  show  the  man- 
ner and  custom  of  shipping  lumber 
from  Elmwood  Station  as  follows: 

"  'It  is  the  custom  when  a  shipment 
is  made  to  place  the  goods  in  the  car 
and  then  g»  to  the  agent  and  turn  it 
over  to  him.' 

"And  again  the  witness  Crouch 
testified : 

"The  defendant's  agent  was  pres- 
ent when  I  was  delivering  the  lumber, 
and  he  accepted  the  order  for  the  car 
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or  one  privately  used,  but  owned  by  the  railroad,  at  a  station  at 
which  there  is  an  agent,  and  they  are  not  at  the  risk  of  the 
shipper  where  a  bill  of  lading  has  been  issued.2    In  this  case  the  court 
said:    "In  November,  1917,  the  Yazoo  &  Mississippi  Railroad  Com- 
pany issued  to  Nichols  &  Company  a  bill  of  lading  for  31  bales  of 
cotton  which  had  been  loaded  into  a  box  car  at  Alligator,  Miss.,  for 
shipment  to  Memphis,  Tenn.  Before  the  loaded  car  had  been  attached 
to  any  train  or  engine  it  was  destroyed  by  fire.     The  shipper 
sued  in  a  state  court  of  Mississippi  to  recover  the  value  of  the 
cotton.    The  carrier  contended  that  by  the  terms  of  the  bill  of 
lading  it  was  relieved  from  liability.    The  provision  relied  upon 
was  the  second  clause  of  the  last  paragraph  of  section  5  of  the 
Uniform  Bill  of  Lading,  approved  by  the  Interstate  Commerce 
Commission  June  27,  1908,  and  duly  filed  and  published  as  part 
of  the  railroad's  tariff.    The  paragraph  referred  to  is  this :    'Prop- 
erty destined  to  or  taken  from  a  station,  wharf,  or  landing  at 
which  there  is  no  regularly  appointed  agent,  shall  be  entirely 
at  risk  of  owner  after  unloaded  from  cars  to  vessels  or  until 
loaded  into  cars  or  vessels  and  when  received  or  delivered  on 
private  or  other  sidings,  wharves  or  landings  shall  be  at  owners' 
risk  until  the  cars  are  attached  to  and  after  they  are  detached 
from  trains.'    The  shippers  insisted  that  the  provision  did  not 
apply,  because  at  Alligator  there  was  a  regularly  appointed  agent, 
and  that  the  second  clause  of  the  paragraph,  like  the  first,  was 
applicable  only  to  stations  where  there  was  none.    The  shippers 
also  contended,  on  the  following  facts  which  were  undisputed, 
that  the  place  where  the  car  was  received  was,  in  effect,  a  part 
of  the  carrier's  terminal,  and  not  a  'private  or  other'  siding  with- 
in the  meaning  of  the  above  provision.     The  cotton  had  been 
loaded  from  the  platform  of  a  gin  located  at  the  blind  end  of  a 

and  said  that  he  would  get  it  as  soon      to  show  that  the  shipment  had  not 
as  he  could/  been  turned  over  to  defendant's  agent 

"It  will  be  observed  that  accepting  at  the  t!me  of  *•  *"•    *«**>  «  th« 

an  order  for  a  car  and  accepting  Ium-  «*esent  8tate  °*  the  rf"rd'  we  *'!* 

ber  for  shipment  are  two  different  the  ^  "?""*,  **  **"*  *nd  *«  u" 

things.     The  one  does  not  establish  su"  subm!tted  to  another  "»* 

the  relation  of  carrier  and  shipper,  ew  tm ' 

while  the  other  ordinarily  does.  Fur-  2.    Yazoo  &  M.  V.  R.  Co.  et  al.  t. 

thermore,  there  was  evidence  tending  Nichols  &  Co.,  41  Sup.  Ct  549. 
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spur  which  leads  from  the  main  line  at  a  point  near  the  depot. 
The  spur,  which  is  1,000  feet  long,  had  been  built  by  the  railroad 
many  years  before  at  its  own  expense.  About  half  of  it  is  on 
the  railroad  right  of  way,  and  runs  parallel  to  the  main  line ;  the 
rest  is  on  private  land.  Under  the  contract  for  building  the 
spur  the  landowner  furnished  free  the  right  of  way  over  his  own 
land;  but  the  railroad  was  to  have  full  control  over  the  spur, 
and  reserved  the  right  to  abandon  it  at  any  time  and  remove 
the  track  material.  The  spur  was  used  generally  by  the  public 
for  loading  and  unloading  carload  freight.  The  only  track  scale 
at  Alligator  was  on  it — as  was  also  another  gin.  Each  party 
requested  a  directed  verdict.  A  verdict  was  directed  for  the 
shippers.  The  judgment  entered  thereon  was  affirmed  by  the 
Supreme  Court  of  Mississippi  on  the  ground  that  the  clause  in 
question  applies  only  to  stations  at  which  there  is  no  regularly 
appointed  agent.  120  Miss.  690,  83  South.  5.  In  the  appellate 
courts  of  the  states  in  which  the  question  had  arisen  the  decisions 
were  conflicting.  The  clause  was  held  not  applicable  in  McClure 
v.  Norfolk  &  Western  Ry.  Co.,  83  W.  Va.  473,  98  S.  E.  514, 
Jolly  v.  Atchison,  etc.,  R.  R.  Co.,  21  Cal.  App.  368,  131  Pac.  1057. 
It  was  applied  under  different  facts  in  Chickasaw  Cooperage 
Co.  v.  Yazoo  &  Mississippi  Valley  R.  R.  Co.,  141  Ark.  71,  215  S. 
W.  897 ;  Standard  Combed  Thread  Co.  v.  Pennsylvania  R.  R.  Co., 
88  N.  J.  Law,  257,  95  Atl.  1002,  L.  R.  A.  1916C,  606;  Bers  v. 
Erie  R.  R.  Co.,  225  N.  Y.  543,  122  N.  E.  456;  Id.,  176  App.  Div. 
241,  163  N.  Y.  Supp.  114;  Siebert  v.  Erie  R.  R.  Co.  (Sup.)  163 
N.  Y.  Supp.  111.  See,  also  Bianchi  &  Sons  v.  Montpelier  & 
Wells  River  R.  R.  Co.,  92  Vt.  319,  104  Atl.  144;  Bainbridge 
Grocery  Co.  v.  Atlantic  Coast  Line  Ry.  Co.,  8  Ga.  App.  677,  70 
S.  E.  154.  For  this  reason  a  writ  of  certiorari  was  granted. 
251  U.  S.  550,  40  Sup.  Ct.  219,  64  L.  Ed.  409.  The  only  question 
requiring  decision  here  is  whether  the  court  below  gave  the 
correct  construction  to  the  clause.  In  our  opinion  it  did. 
Whether  goods  destroyed,  lost  or  damaged  while  at  a  railroad 
station  were  then  in  the  possession  of  the  carrier  as  such,  so  as 
to  subject  it  to  liability  in  the  absence  of  negligence,  had,  before 
the  adoption  of  the  Uniform  Bill  of  Lading,  been  the  subject 
of  much  litigation.  At  stations  where  there  is  a  regularly  ap- 
pointed agent  the  field  for  controversy  could  be  narrowed  by 
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letting  the  execution  of  a  bill  of  lading  or  receipt  evidence  de- 
livery to  and  acceptance  by  the  carrier ;  and  by  letting  delivery  of 
goods  to  the  consignee  be  evidenced  by  surrender  of  the  bill  or 
execution  of  a  consignee's  receipt.  But  at  nonagency  stations 
this  course  is  often  not  feasible.  There  the  field  for  controversy 
as  to  the  facts  was  particularly  inviting  and  the  reasons  persua- 
sive for  limiting  the  carrier's  liability.  Local  freight  trains  are 
often  late.  Shippers  or  consignees  cannot  to  expected  to  attend 
to  their  arrival.  Less  than  carload  freight  awaiting  shipment 
must  ordinarily  be  left  on  the  station  platform  to  be  picked  up 
by  the  passing  train  and  lots  arriving  must  be  dropped  on  the 
platform  to  be  called  for  by  the  consignee.  At  such  stations  the 
situation  in  respect  to  carload  freight  is  not  materially  different. 
And  this  is  true  whether  the  car  be  loaded  for  shipment  on  the 
public  siding  or  on  a  neighboring  private  siding,  and  whether 
the  arriving  loaded  car  be  shunted  onto  a  public  siding  or  a  pri- 
vate siding.  There  carload,  as  well  as  less  than  carload,  freight, 
whether  outgoing  or  incoming,  must  ordinarily  be  left  unguarded 
for  an  appreciable  time.  It  is  not  unreasonable  that  shippers 
at  such  stations  should  bear  the  risks  naturally  attendant  upon 
the  use.  The  reason  why  an  agent  is  not  appointed  is  that  the 
traffic  to  and  from  the  station  would  not  justify  the  expense. 
The  station  is  established  for  the  convenience  of  shippers  cus- 
tomarily using  it.  And  the  paragraph  here  in  question  was  ap- 
parently designed  to  shift  the  risk  from  the  carrier  to  shipper 
or  consignee  of  both  classes  of  freight.  It  does  so  in  the  case 
of  less  than  carload  freight  by  having  the  carrier's  liability  begin 
when  the  goods  are  put  on  board  cars  and  end  when  they  are 
taken  off.  It  does  so  in  the  case  of  carload  freight  by  limiting 
liability  to  the  time  when  the  car  is  attached  to  or  detached  from 
the  train.  But,  at  a  station  where  there  is  a  regularly  appointed 
agent  it  would  be  obviously  unreasonable  to  place  upon  the 
shipper,  after  a  bill  of  lading  has  issued,  the  risks  attendant  upon 
the  loaded  car  remaining  on  the  public  siding  because  it  has  not 
yet  been  convenient  for  the  carrier  to  start  it  on  its  journey. 
It  would  likewise  be  unreasonable  to  place  upon  the  consignee 
at  such  a  station  the  risk  attendant  upon  the  arriving  car's  re- 
maining on  the  siding  before  there  has  been  notice  to  the  con- 
signee of  arrival  and  an  opportunity  to  accept  delivery.     The 
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situation  there  would  be  practically  the  same  whether  the  loaded 
cars  were  left  standing  on  a  public  siding  or  on  a  siding  to  a 
private  industry  on  the  railroad's  right  of  way,  as  in  Swift  & 
Co.  v.  Hocking  Valley  Railway  Co.,  243  U.  S.  281,  37  Sup.  Ct. 
287,  61  L.  Ed.  722,  L.  R.  A.  1917E,  1196,  Ann.  Cas.  1918A,  955, 
or  on  a  siding,  partly  on  the  railroad's  right  of  way  and  partly 
on  private  lands  as  in  Chicago  &  North  Western  Railway  v. 
Ochs,  249  U.  S.  416,  39  Sup.  Ct.  343,  63  L.  Ed.  679,  and  Lake 
Erie  &  Western  Railroad  Co.  v.  Public  Utilities  Commission,  249 
U.  S.  422,  39  Sup.  Ct.  345,  63  L.  Ed.  684,  when  the  siding  is, 
either  by  state  law  or  by  agreement  and  in  fact,  a  part  of  the 
carrier's  terminal  system.  If  we  approach  the  construction  of 
the  second  clause  of  the  last  paragraph  of  section  5  of  the  Uni- 
form Bill  of  Lading  in  the  light  of  this  practical  situation  all 
doubt  as  to  its  meaning  must  vanish.  It  could  not  have  been 
intended  that  at  stations  where  there  are  regularly  appointed 
agents  outgoing  loaded  cars  for  which  bills  of  lading  have 
issued  and  which  are  left  standing  on  a  siding  solely  to  await 
the  carrier's  convenience  are  to  be  at  the  risk  of  the  shipper. 
And  this  is  true  whether  the  siding  be  a  strictly  public  one,  or 
a  semipublic  one  as  in  the  Ochs  and  Lake  Erie  and  Western 
Cases,  supra,  and  the  case  at  bar;  or  whether  it  be  a  siding 
privately  used  but  owned  by  the  railroad  as  in  the  Swift  Case, 
supra;  and  in  such  cases  the  fact  that  the  spur  extends  over 
land  not  part  of  the  carrier's  right  of  way  is  immaterial.  The 
construction  contended  for  by  the  railroad,  even  if  not  applied  to 
team  tracks  in  the  freight  yards  of  a  great  city,  would  place  all 
loaded  cars  arriving  elsewhere  at  the  owner's  risk  from  the 
moment  they  were  detached  from  a  train,  although  the  con- 
signee had  not  even  been  notified  of  their  arrival.  It  is  clear 
that  the  imimunity  conferred  by  the  last  paragraph  of  section  5 
does  not  apply  to  loaded  cars  on  the  spur  here  involved.  Whether 
the  same  rule  should  apply  to  cars  on  strictly  private  industry 
tracks  effectively  separated  from  the  terminal  and  exclusively 
under  private  control,  like  the  industry  tracks  involved  in 
Bers  v.  Erie  R.  R.  Co.,  225  N.  Y.  543,  122  N.  E.  456,  we  have 
no  occasion  to  determine."  But  a  state  court  has  held  that 
where  goods  had  been  loaded  in  a  railroad  car  on  the  shipper's 
private  siding,  issuance  of  the  bill  of  lading  by  the  carrier  for 
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immediate  shipment  constituted  a  delivery  of  the  goods  to  the 
carrier,  but  was  not  sufficient  to  make  the  car  part  of  a  train 
within  the  provision  of  the  bill  of  lading  imposing  liability  only 
after  the  car  had  been  attached  to  a  train.* 


3.  Atlantic  Refining  Co.  v.  Penn- 
sylvania R.  Co.  (Pa.  1921),  113  Atl. 
570. 

In  Atlantic  Refining  Co.  v.  Pennsyl- 
vania R.  Co.  (Pa.  1921),  113  AtL  570, 
the  court  said,  p.  571 : 

"The  issuance  of  the  bill  of  lading 
for  immediate  shipment  constituted  a 
delivery  (Clarke  v.  Needles,  25  Pa. 
338),  though  the  car  was  on  the  side 
track  of  the  plaintiff  (Kansas  City 
M.  &  O.  Ry.  Co.  v.  Cox,  25  Okl.  774, 
106  Pac.  380,  32  L.  R.  A.  [N.  S.]  313, 
and  note,  page  318).  This  was  not 
sufficient,  however,  to  make  it  part  of 
'train/  so  as  to  impose  liability,  in 
view  of  the  contract  of  the  parties, 
and  the  meaning  to  be  given  this 
term  must  therefore  be  determined." 

In  an  action  for  goods  burned  in  a 
railroad  car  on  the  shipper's  siding, 
where  the  evidence  made  it  a  ques- 
tion for  the  jury  whether  the  car  had 
previously  been  attached  to  a  train 
which  was  necessary  to  the  carrier's 
liability,  an  instruction  that  the  un- 
contradicted evidence  showed  that  the 
car  had  been  attached  to  an  engine 
coupled  with  cars  drawn  from  the 
yard  of  the  shipper  was  erroneous  as 
practically  removing  from  considera- 
tion by  the  jury  the  vital  question  as 
to  whether  dominion  of  the  car  had 
been  assumed  by  the  railroad.  At- 
lantic R^finina:  Co.  v.  Pennsylvania 
R.  Co.  (Pa.  1921),  113  Atl.  570. 

In  Atlantic  Refining  Co.  v.  Pennsyl- 
vania R.  Co.  (Pa.  1921),  113  Atl.  570, 
the  court  said,  p.  571 : 

"Upon  a  switch  in  its  own  yard, 
which  was  connected  with  the  tracks 


of  defendant  some  distance  away, 
plaintiff  loaded  a  car  with  barrels  of 
oil.  It  received  a  bill  of  lading  for 
the  shipment  from  the  duly  author- 
ized railroad  agent.  Later  on  the 
same  day,  this  car,  with  others,  was 
moved  by  defendant's  engine  to  a 
second  switch  within  the  plant  of  the 
refining  company.  Whether  in  so 
doing  it  was  carried  out  onto  the 
tracks  of  the  railroad,  and  then 
pushed  back  to  the  point  where  it  was 
subsequently  destroyed,  does  not 
clearly  appear.  The  same  evening  a 
fire  caused  the  loss  of  the  shipment, 
and  this  action  was  brought  to  re- 
cover its  value. 

"Liability  is  denied  because  of  the 
provision  in  the  bill  of  lading  that 
goods,  'when  received  from  or  de- 
livered on  private  or  other  sidings, 
wharves,  or  landings,  shall  be  at  own- 
er's risk  until  the  cars  are  attached  to 
and  after  they  are  detached  from 
trains';  and  it  is  insisted  this  condi- 
tion had  not  arisen  at  the  time  of  the 
loss.  Such  a  stipulation  is  not  ob- 
jectionable, and  is  to  be  enforced  in 
proper  cases  (Standard  C.  T.  Co.  v. 
P.  R.  R.  Co.,  88  N.  J.  Law,  257,  95 
Atl.  1002,  L.  R.  A.  1916C,  606;  Bian- 
chi  &  Sons  v.  Montpelier  &  W.  R.  R. 
Co.,  92  Vt.  319,  104  Atl.  144;  Bers  v. 
Erie  R.  R.  Co.,  225  N.  Y.  543,  122  N. 
E.  456) ;  but  its  application  is  not 
without  difficulty." 

Where  goods  loaded  in  car  on  ship- 
per's private  siding  were  destroyed 
by  fire  after  the  carrier  had  moved 
it  by  its  switch  engine  from  the  place 
of  loading  to  another  switch  within 
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Nature  and  Functions  of  the  Bill  of  Lading.  A  bill  of  lad- 
ing is  a  contract  between  the  transportation  company  and  him 
who  is  interested  in  the  shipment,  and  legal  when  within  the 
policy  and  edicts  of  the  law  regulating  the  relation.4 

Necessity  of  Issuing  Bill  of  Lading.  Where  there  are  differ- 
ent shipments  of  goods  from  different  points  on  different  dates, 
the  Interstate  Commerce  Law  and  the  federal  Bill  of  Lading 
Act  require  that  each  shipment  be  evidenced  by  a  bill  of  lading. 
However,  the  fact  that  no  bill  of  lading  has  been  issued  does 
not  affect  the  liability  of  the  carrier  as  such.5 

Recitals  in  Bill  of  Lading.  In  construing  a  provision  in  a 
bill  of  lading  limiting  the  carrier's  common-law  liability,  words 
and  phrases  which  are  susceptible  of  different  meanings  will  be 
viewed  in  the  light  most  favorable  to  the  shipper,  since  such 
limitations  must  be  unequivocal  and  unambiguous.6  The  con- 
signee of  live  stock  may  show  that  the  written  contract  did  not 
express  the  correct  destination,  and  that  after  the  receiving  agent 
attempted  to  correct  it  it  was  again  changed  by  another  agent 
of  the  carrier.7  A  carrier  may  be  held  liable  if  it  issues  an  order 
bill  of  lading  reciting  it  has  a  certain  shipment  in  its  possession. 
altho  as  a  matter  of  fact  such  shipment  is  on  the  line  of  another 


the  shipper's  plant,  it  was  a  question  6.    Atlantic  Refining  Co.  v.  Penn- 

for  the  jury  whether  the  car  had  been  sylvania  R.  Co.  (Pa.  1921),  113  Atl. 

attached  to  a  train  within  a  provision  570. 

of  the  bill  of  lading  exempting  the  _     __  ^T  .„          ,         «,•••» 

carrier  from  liability  until  such  goods  7'    McNeiM  et  ^  v*  Wabash  Ry* 

were  so  attachei ; "the  definite  of  Co'  <Mo'  1921>'  »*  S'  W'  <*9' 

train  as  a  continuous  or  connected  &    In  Missouri,  K.  &  T.  Ry.  Co.  of 

line  of  cars  on  a  railroad,  adopted  in  Texas   v.   Piano   Milling   Co.   et   al. 

the    construction    of    other   statutes,  (Tex.  1921),  231  S.  W.  100,  the  court 

being  of  little  assistance  in  constru-  sai(jf  p.  ioi  : 

ing  that  provision.    Atlantic  Refining  «on  February  24,  1912,  the  Burkt 

Co.    v.  Pennsylvania    R.    Co.     (Pa.  Grain  Company  delivered  to  the  Chi- 

1921),  113  Atl.  570.  cag0  &  Great  Western  Railway  Com* 

4.  Michigan  Cent.  R.  Co.  v.  Mark  *?*  *  St  J0?^'  Mo-  •  «r  of  corn 

Owen  ft  Co.,  41  Sup.  Ct  554.  wh,ch  **  gra,n  comPany  had  sold  t0 

the  Walker  Grain  Company  of  Fort 

5.  Morris  ft  -Co.  v.   Southern  Ex-  Worth.    The  railway  company  issued 
press  Co.,  189  N.  Y.  S.  26.  a  bill  of  lading  showing  the  shipment 
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Transfer  of  Title  by  Bill  of  Lading.    Shippers  of  hay  having 
indorsed  in  blank  the  bill  of  lading  and  assigned  and  delivered 


to  have  been  consigned  to  the  order 
of  the  Burke  Grain  Company  notify 
the  Walker  Grain  Company.  The  car 
was  routed,  according  to  the  bill  of 
lading,  over  the  line  of  the  initial 
carrier  to  Kansas  City,  and  thence 
over  the  Missouri,  Kansas  &  Texas 
Railway  to  Sherman,  Tex.  At  the 
request  of  the  shipper,  made  Febru- 
ary 27th,  the  railway  company 
changed  the  routing,  and  the  ship- 
ment moved  in  accordance  with  this 
change  from  Kansas  City  to  Sher- 
man over  the  lines  of  the  Atchison, 
Topeka  &  Sante  Fe  Railway,  the 
Gulf,  Colorado  &  Sante  Fe  Railway, 
and  the  Houston  &  Texas  Central 
Railway  Company.  The  shipper  at- 
tached the  bill  of  lading,  which  did 
not  show  the  changed  routing,  to  a 
draft  drawn  on  the  Walker  Grain 
Company.  Upon  presentation  Walker 
Grain  Company  paid  the  draft  and 
thus  procured  the  bill  of  lading. 

"On  February  29,  the  Walker 
Grain  Company  presented  this  bill  of 
lading  to  the  agent  of  the  Missouri, 
Kansas  &  Texas  Railway  Company 
of  Texas,  with  request  that  the  car  be 
forwarded  to  Piano,  Tex.  In  com- 
pliance with  the  request,  the  agent 
accepted  the  bill  of  lading  and  issued 
in  lieu  thereof  its  bill  of  lading  call- 
ing for.  a  delivery  of  the  car  at  Piano, 
Tex.,  to  the  order  of  Walker  Grain 
Company,  notify  Piano  Milling  Com- 
pany, Piano,  Tex. 

"The  Walker  Grain  Company  at- 
tached the  latter  bill  of  lading  to  a 
draft  on  the  Piano  Milling  Company 
for  the  purchase  price  of  the  car, 
which  draft  was  paid  upon  presenta- 
tion. 

"Immer iately   upon  arrival  of  the 


car  at  Sherman  March  12,  1912,  the 
agent  of  the  Houston  &  Texas  Cen- 
tral Railway  Company  notified  the 
Walker  Grain  Company  of  its  arrival, 
and  the  grain  company  in  turn  noti- 
fied plaintiff  in  error  and  requested 
it  to  have  the  car  forwarded  to 
Piano. 

"As  soon  as  the  agent  at  Sherman 
learned  that  the  car  was  intended  for 
delivery  at  Piano,  it  was  forwarded 
there.  The  record  does  not  reveal 
the  exact  delay  at  Sherman,  but  it 
must  have  been  considerable,  as  de- 
murrage had  accrued,  and  the  car 
did  not  reach  Piano  until  April  13, 
1912.  Upon  inspection  at  Piano,  the 
car  was  found  to  be  in  a  greatly  dam- 
aged condition  and  was  sold  at  a  loss. 

"This  suit  was  instituted  by  the 
Piano  Milling  Company  against  the 
Atchison,  Topeka  &  Santa  Fe  Rail- 
way Company,  the  Gulf,  Colorado  & 
Santa  Fe  Railway  Company,  the 
Missouri,  Kansas  &  Texas  Railway 
Company,  the  Houston  &  Texas  Cen- 
tral Railway  Company,  the  Missouri, 
Kansas  &  Texas  Railway  Company 
of  Texas,  the  Chicago  &  Great  West- 
ern Railway  Company,  and  the 
Walker  Grain  Company  to  recover 
the  loss  sustained.  J.  G.  Puterbaugh, 
having  purchased  of  the  milling  com- 
pany the  claim  upon  which  the  suit 
is  based,  intervened  to  assert  his 
right.  Judgment  of  dismissal  was 
rendered  as  to  the  grain  company  and 
the  first  four  mentioned  railway  com- 
panies, and  no  appeal  was  taken  from 
this  judgment. 

"Judgment  was  also  rendered  that 
the  milling  company  take  nothing  by 
its  suit,  and  that  intervener  recover 
against  the  Chicago  &  Great  West- 
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it  to  a  bank,  together  with  attached  draft,  and  it  having  given 
them  credit  therefor  on  its  books  and  in  their  passbook  for  the 


crn  Railway  Company  and  the  Mis- 
souri, Kansas  &  Texas  Railway  Com- 
pany of  Texas  in  the  sum  of 
$1,292.35.  Upon  appeal  the  Court  of 
Civil  Appeals  reversed  and  rendered 
the  judgment  as  to  the  Chicago  & 
Great  Western  Railway  Company, 
and  affirmed  the  judgment  as  to  the 
Missouri,  Kansas  &  Texas  Railway 
Company  of  Texas,  214  S.  W.  833. 
The  Missouri,  Kansas  &  Texas  Rail- 
way Company  of  Texas  alone  ap- 
peals. 

"The  defendant  in  error  predicates 
its  cause  of  action  against  plaintiff  in 
error  upon  the  theory  that  it  in  good 
faith  purchased  the  order  bill  of  lad- 
ing issued  by  plaintiff  in  error,  pay- 
ing value  therefor  and  relying  upon 
the  recitals  contained  therein  that 
the  car  was  in  its  possession  and  un- 
der its  control. 

"It  is  admitted  by  the  parties  to 
this  appeal  that  the  shipment  was  in- 
terstate. That  the  shipment  was  in- 
terstate is  in  accord  with  the  holding 
by  the  Supreme  Court  of  the  United 
States  in  A.,  T.  &  S.  F.  Ry.  Co.  v. 
Harold,  241  U.  S.  371,  36  Sup.  Ct 
665,  60  L.  Ed.  1050. 

"Plaintiff  in  error  insists  that,  as 
the  court  found  that  it  had  never  re- 
ceived the  car  in  question,  it  was  not 
bound  by  the  recitals  in  the  bill  of 
lading  as  to  the  receipt  of  the  goods, 
but  that  it  could  show,  even  as 
against  an  innocent  holder  of  the  bill 
of  lading,  that  it  did  not  in  fact  re- 
ceive the  goods,  and  that  therefore 
there  was  no  valid  contract  to  carry 
or  deliver  them.  In  support  of  this 
contention  it  relies  upon  Friedlander 
v.  Texas  &  P.  Ry.  Co.,  130  U.  S.  424, 
9  Sup.  Ct.  570,  32  L.  Ed.  994,  and 


The  Carlos  F.  Roses,  177  U.  S.  665, 
20  Sup.  Ct.  803,  44  L.  Ed.  933  which 
hold  in  effect  that  the  agent  of  a  car- 
rier has  no  authority  to  sign  a  bill  of 
lading  for  goods  not  actually  re- 
ceived, and  if  he  does  so  his  act  does 
not  bind  the  carrier,  even  in  favor 
of  an  innocent  purchaser  of  the  bill 
for  value. 

"The  rule  announced  in  those  cases 
is  inapplicable  here.  In  all  of  those 
cases  the  goods  called  for  by  the  bills 
of  lading  were  never  at  any  time  in 
the  actual  or  constructive  possession 
of  the  carriers  sought  to  be  charged; 
while  in  this  case  the  carrier  had  con- 
structive, if  not  actual,  possession  of 
the  goods.  Plaintiff  in  error  did  not 
deny  the  authority  of  its  agent  to  is- 
sue the  bill  of  lading  instead  of  the 
original  one.  Had  the  shipment  not 
been  diverted,  it  would  have  reached 
the  Texas  state  line,  where  the  Mis- 
souri, Kansas  &  Texas  Railway  Com- 
pany connects  with  the  Missouri, 
Kansas  &  Texas  Railway  Company 
of  Texas,  over  the  Missouri,  Kansas 
&  Texas  Railway  Company,  and 
thereafter  carried  by  the  Missouri, 
Kansas  &  Texas  Railway  Company 
of  Texas  to  Sherman,  and  had  it 
thereafter  moved,  as  contemplated  by 
the  bill  of  lading  issued  by  plaintiff 
in  error,  the  latter  would  have  deliv- 
ered it  to  the  Houston  &  Texas  Cen- 
tral Railway  Company  for  transpor- 
tation to  Piano. 

"The  possession  of  the  original 
bill  of  lading  by  plaintiff  in  error  and 
the  execution  of  the  bill  of  lading  by 
it  imposed  the  duty  upon  it  to  de- 
mand and  receive  the  car  from  the 
Missouri,  Kansas  &  Texas  Railway 
Company,  and  upon  receipt  thereof 
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amount  of  the  draft,  and  allowed  them  to  draw  thereon,  title 
to  the  hay  passed  to  it,  so  that  it  is  not  subject  to  attachment, 
nor  the  proceeds  of  its  sale  to  'garnishment,  by  their  creditors.9 


to  deliver  the  same  to  the  Houston  & 
Texas  Central  Railway  Company  to 
be  transported  to  Piano.  The  terms 
of  the  bill  of  lading  bound  plaintiff  in 
error  to  transport  the  car  from  Sher- 
man to  Piano.  It  is  not  to  be  ex- 
cused from  a  performance  of  its 
duty  to  deliver  the  car  at  Piano 
merely  because  the  car  was  found 
in  possession  of  the  Houston  &  Texas 
Central  Railway  Company  —  the 
agency  selected  by  it  to  complete  the 
haul.  Its  duty  to  have  the  haul  com- 
pleted in  accordance  with  the  con- 
tract arose  simultaneously  with  the 
notice  to  it  that  the  car  was  in 
possession  of  the  Houston  &  Tex- 
as Central  Railway  Company.  The 
bill  of  lading  became  operative  from 
the  date  of  such  notice.  The  situa- 
tion here  is  somewhat  analogous  to 
that  where  a  bill  of  lading  is  pre- 
maturely issued  and  the  goods  called 
for  by  the  bill  are  subsequently  de- 
livered. In  such  cases  the  rule,  as 
announced  by  the  Supreme  Court  of 
the  United  States,  is: 

"  'It  is  not  only  the  utterance  of 
common  honesty,  but  the  declaration 
of  judicial  tribunals,  that  a  delivery 
of  goods  to  a  ship  corresponding  in 
substance  with  a  bill  of  lading  given 
previously,  if  intended  and  received 
to  meet  the  bill  of  lading,  makes  the 
bill  operative  from  the  time  of  such 
delivery.  At  that  instant  it  be- 
comes evidence  of  the  ownership  of 
the  goods.  Thus  in  Rowley  v.  Bige- 
low,  12  Pick.  307,  it  is  said,  a  bill  of 
lading  operates  by  way  of  estoppel 
against  the  master,  and  also  against 
the  shipper  and  indorser.     "The  bill 


acknowledges  the  goods  to  be  on 
board  before  the  bill  of  lading  is 
signed.  But  if,  through  inadvertence 
or  otherwise,  the  bill  of  lading  is 
signed  before  the  goods  are  on  board, 
upon  the  faith  and  assurance  that 
they  are  at  hand,  as  if  they  are  re- 
ceived on  the  wharf  ready  to  be  ship- 
ped, or  in  the  shipper's  own  ware- 
house, *  *  *  and  afterwards  they 
are  placed  on  board,  as  and  for  the 
goods  embraced  in  the  bill  of  lading, 
as  against  the  shipper  and  master  the 
bill  will  operate  on  those  goods  by 
way  of  estoppel."'  The  Idaho,  93 
U.  S.  575,  23  L  Ed.  978. 

"Plaintiff  in  error,  having  declined, 
upon  being  notified  that  the  shipment 
was  in  the  hands  of  the  Houston  & 
Texas  Central  Railway  Company,  to 
take  any  steps  toward  having  the  haul 
completed,  thereby  breached  its  con- 
tract, and  is  therefore  liable  for  the 
damages  suffered  as  a  result  of  the 
breach. 

"We  recommend,  therefore,  that 
the  judgment  of  the  Court  of  Civil 
Appeals  be  affirmed." 

9.  Officer  v.  F.  &  M.  Natl.  Bank 
of  Hobart  (Tex.  1921),  230  S.  W. 
226. 

That  a  transaction  between  ship- 
pers of  hay,  dealers  therein,  and  a 
bank,  by  their  transfer  of  bill  of  lad- 
ing with  attached  draft  to  it,  and  giv- 
ing of  credit  by  it  and  drawing  there- 
on by  them,  did  not  pass  title  to  it,  is 
not  conclusively  shown  by  the  fact 
that  after  it  had  claimed  the  hay,  and 
given  bond  therefor,  against  attach- 
ment by  the  shippers'  creditor,  it  sold 
it  through  them. 
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Where  wheat  is  purchased  and  shipped  by  rail  consigned  to 
shipper's  order,  and  drafts  for  the  price  are  sent  through  banks, 
with  bills  of  lading  attached,  and  such  drafts  are  paid  by  the 
purchaser,  and  bills  of  lading  delivered  to  him,  title  passes  to  the 
purchaser,  notwithstanding  that  the  wheat  must  be  measured 
or  weighed  at  destination  to  definitely  determine  the  exact  sum 
to  be  paid  for  the  entire  mass.10 

Delay  in  Forwarding.  The  burden  to  establish  justification 
of  a  three  day  delay  in  forwarding  a  shipment  of  live  stock  after 
acceptance  necessarily  rests  on  the  carrier.11  In  a  stock  shipper's 
action  against  a  railway  for  damages  to  cattle  shipped,  whether 
the  railway  in  the  exercise  of  ordinary  care  should  have  given 
the  shipper  information  as  to  the  probable  congestion  and  in- 
ability to  handle  the  cattle  promptly  at  the  point  of  destina- 
tion, upon  which  he  might  not  have  made  the  shipment  at  all, 
or  might  have  unloaded  his  cattle  in  transit  for  food  and  water, 
held  for  the  jury.12 

Failure  of  Carrier  to  Furnish  Facilities.  It  is  the  duty  of  a 
common  carrier  accepting  live  stock  for  shipment  to  ship  and 
deliver  the  same  without  unnecessary  delay,  and  delay  in  provid- 
ing cars  from  Saturday  until  the  following  Tuesday  in  the  after- 


Under  Personal  Property  Law  of  tion  which  might  arise  between  the 
New  York,  a  bill  of  lading  made  out  vendor  and  vendee  of  the  merchan- 
to  the  shipper's  order  could  only  be  dise,  for  the  purchase  price  of  which 
negotiated  by  the  shipper's  indorse-  the  letter  of  credit  was  issued.-  Lam- 
ment,  and  when  indorsed  in  blank  born  et  al.  v.  Lake  Shore  Banking  & 
could  be  negotiatel  by  delivery,  and  Trust  Co.,  188  N.  Y.  S.  162. 
title  to  the  goods  passed  by  such  ne- 
gotiation. 10.    Ft.    Worth    Elevators    Co.    v 

A  letter  of  credit  issued  by  a  bank,  Keel  &  Son  et  al.  (Tex.  1921),  231 
authorizing  the  shipper  to  "value"  on  S.  W.  481. 
another  bank  for  account  of  a  con- 
fection company  up  to  an  aggregate  11.    Payne,    Director    General    of 
amount,    available    by    the    shipper's  Railroads    v.    Mallory    et    al    (Ark 
drafts  at  sight  against  bills  of  lading  1921),  230  S.  W.  270. 
for  certain  bags  of  sugar,  constituted 

the  sole  contract   with   the  shipper,  12.    Galveston,  H.  &  S.  A.  Ry.  Co. 

and  the  bank  issuing  such  letter  of  v.  Buck  et  al.  (Tex.  1921),  230  S.  W. 

credit  had  no  concern  with  any  ques-  891.     (State  shipment.) 
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noon  is  an  unreasonable  delay  in  the  absence  of  cause  justifying 
it.11 

Place  and  Manner  of  Furnishing  Cars.  A  rule  of  the  com- 
pany during  the  war  that  shipper  must  load  cars  within  24  hours 
had  no  application  in  an  action  for  damages  for  failure  to  furnish 
a  car  on  Tuesday,  in  compliance  with  an  order  for  a  car  to  be 
set  in  at  a  station  to  be  coopered  on  Monday  and  loaded  the  day 
following,  and  agreemient  to  do  so,  it  appearing  that  the  car  was 
placed  the  previous  Saturday  and,  after  being  coopered  by  the 


13.  Payne,  Director  General  of 
Railroads  v.  Mallory  et  al.  (Ark. 
1921),  230  S.  W.  270. 

Complaint  against  the  federal  di- 
rector general  of  railroads  alleging 
that  claimant*  engaged  cars  to  ship 
cattle  and  mixed  stock,  and  that  they 
were  required  to  keep  their  stock  at 
the  station  several  days  before  it  was 
shipped,  etc.,  held  to  state  a  cause  of 
action,  alleging  an  unreasonable  de- 
lay constituting  an  act  of  negligence 
on  the  part  of  the  director  general  on 
which  to  base  an  action  for  damages 
against  a  common  carrier.  Payne, 
Director  General  of  Railroads,  v. 
Mallory  et  al.  (Ark.  1921),  230  S.  W. 
270. 

In  an  action  against  the  federal  di- 
rector general  of  railroads  for  dam- 
ages caused  to  claimants  by  his  un- 
reasonable delay  in  providing  cars 
for  a  shipment  of  live  stock,  evidence 
held  sufficiently  to  establish  the  fact 
that  the  cattle  were  accepted  for  ship- 
ment on  Nov.  22,  and  were  not  ship- 
ped until  late  in  the  afternoon  of  the 
25th,  an  unreasonable  delay.  Payne, 
Dfrector  General  of  Railroads  v. 
Mallory  et  al.  (Ark.  1921),  230  S.  W. 
270. 

In  National  Bank  of  the  Republic 
v.  Hines  et  al.  (Wash.  1920),  192 
Pac.  899,  the  court  said,  p.  901: 


"The  rase,  and  the  facts  thereof 
very  closely  resemble  and  arc  largely 
controlled  by  the  case  of  Vickers  v. 
Machinery  Warehouse,  etc.,  Co.,  191 
Pac.  869.  Had  that  case  been  de- 
cided at  the  time  of  the  presentation 
of  this  case  to  us,  doubtless  the  briefs 
and  arguments  of  the  various  parties 
to  the  case  would  have  been  material- 
ly different.    In  that  case  we  said: 

"'Much  the  greater  number  and 
weight  of  authorities  is  to  the  effect 
that,  where  one  brings  a  check  or 
draft  to  his  bank,  and  such  check  or 
draft  is  made  payable  to  the  bank  or 
is  unrestrictedly  indorsed  to  it,  and 
requests  that  the  amount  thereof  be 
put  to  his  credit  subject  to  his  private 
check,  and  the  bank  complies  there- 
with, and  nothing  else  is  said  or 
done,  it  wilt  be  conclusively  presumed 
that  the  bank  has  become  the  unqual- 
ified and  absolute  purchaser  and  own- 
er of  the  check  or  draft,  and  conse- 
quently the  absolute  and  unqualified 
owner  of  any  proceeds  to  be  derived 
therefrom.  We  think  the  theory  is 
sound.  It  agrees  with  the  idea  and 
view  generally  accepted  by  business; 
it  is  the  natural  and  unstrained  con- 
struction of  the  action  of  the  parties, 
and  has  the  additional  virtue  of  defi- 
nitely fixing  and  at  once  defining  the 
legal  relationships  of  the  parties  in 
many  check  and  draft  transactions/" 
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claimant  on  Monday,  was  withdrawn  on  Tuesday,  the  day  on 
which  the  shipper  ordered  it  for  loading  and  when  he  was  ready 
to  do  so.14 


14.  Bartlett  v.  Missouri  Pac.  R. 
Co.  (Mo.  1920),  230  S.  W.  660. 

"Defendant  is  a  public  carrier  of 
freight,  and  plaintiff  engaged  a  car 
of  its  agent  in  which  to  ship  a  lot  of 
wheat  to  market.  Plaintiff  claiming 
that  defendant  failed  to  furnish  a 
car,  he  was  prevented  from  shipping 
on  the  day  agreed,  and  was  compelled 
to  accept  a  car  several  days  after- 
wards and  ship  to  a  lower  market, 
whereby  he  was  damaged.  The  judg- 
ment in  the  trial  court  was  for 
plaintiff. 

"The  defendant  asked  the  trial 
court  to  make  the  following  finding 
of  facts: 

"The  court  finds  from  the  evi- 
dence that  there  were  existing  ab- 
normal conditions  and  unusual  de- 
mands upon  the  carriers  occasioned 
by  the  war,  and  that  by  reason  there- 
of there  was,  during  the  time  men- 
tioned in  plaintiff's  petition,  a  car 
shortage  upon  the  line  of  the  de- 
fendant company,  and  that  this  car 
shortage  could  not  reasonably  have 
been  foreseen  nor  guarded  against  by 
the  exercise  of  ordinary  care;  and 
that  this  defendant  of  its  own  initia- 
tive established  regulations  and  rules 
for  the  distribution  and  loading  of 
its  available  equipment;  and  the 
court  finds  that  the  defendant  estab- 
lished a  rule  and  regulation  that  at 
the  times  mentioned  in  plaintiff's  pe- 
tition cars  which  had  not  commenced 
to  be  loaded  within  24  hours  after 
same  were  set  and  available  for  load- 
ing by  the  shipper  should  be  diverted 
to  other  shippers,  and  the  court  finds 
that  the  defendant  and  its  agents,  in 


ordering  the  car  in  question  diverted 
from  Martin  City,  were  acting  pur- 
suant to  and  in  compliance  with  said 
rule  and  regulations;  and  the  court 
finds  that,  in  failing  to  hold  this  car 
longer  for  plaintiff  to  begin  loading, 
said  defendant  and  its  agents  were 
enforcing  said  regulations,  rules,  and 
instructions  with  respect  to  the  dis- 
tribution of  its  equipment;  and  the 
court  finds  that  said  regulations,  rules, 
and  instructions  were  reasonable  in 
view  of  the  shortage  of  its  equip- 
ment; and  the  court  finds  that  there 
was  no  discrimination  against  the 
plaintiff  and  in  favor  of  other  ship- 
pers in  the  enforcement  of  said  reg- 
ulations and  instructions/ 

"The  court  made  the  finding  at 
requested,  except  the  part  in  italics. 

"It  has  been  ruled  by  the  Supreme 
Court  of  the  United  States  that— 

"  'In  times  of  car  shortage  from 
unusual  demands  or  other  abnormal 
conditions  not  reasonably  to  have 
been  foreseen,  that  car  distribution 
rules  originating  with  the  carrier  can 
be  regarded  as  qualifying  or  affect- 
ing the  right  of  a  shipper  to  demand 
and  receive  cars  commensurate  in 
number  with  his  needs/  Pennsyl- 
vania R.  R.  v.  Souman  Shaft  Coal 
Co.,  242  U.  S.  120,  126,  37  Sup.  Ct. 
46,  48  (61  L.  Ed.  188). 

"To  the  same  effect  is  Pennsyl- 
vania R.  R.  v.  Puritan  Coal  Mining 
Co.,  237  U.  S.  121,  133,  35  Sup.  Ct. 
484  (59  L.  Ed.  867). 

"It  will  be  observed  that  the  trial 
court  found  that  an  extraordinary 
condition  existed  with  railway  car- 
riers on  account  of  the  war,  and  that 
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Notice  to  Shipper  of  Congestion.  Where  by  the  exercise  of 
ordinary  care  by  the  carrier  notice  could  have  been  brougnt 
home  to  the  shipper  of  unusual  conditions  making  loss  from 


defendant  had  a  right  to  make  a 
rule  requiring  a  shipper  to  begin 
loading  his  car  within  24  hours  after 
it  was  set  aside  and  made  available 
for  him.  It  is  therefore  apparent, 
under  the  foregoing  authorities,  that 
if  plaintiff  delayed  loading  the  car 
beyond  24  hours  after  he  was  to  do 
so,  defendant  had  a  right  to  direr! 
the  car  to  other  places  for  other  pur- 
poses, and  should  not  be  held  at  fault 
by  plaintiff. 

"But  the  difficulty  with  defendant's 
defense  is  that  other  facts  were 
found  by  the  court  which  qualify  the 
facts  already  quoted  in  such  degree 
that  the  defense  is  destroyed.  The 
following  are  the  facts  to  which  we 
refer: 

"  The  court  finds  that  the  plaintiff 
ordered  from  the  defendant  a  car  set 
in  at  the  station  at  Martin  City  on 
Monday,  notifying  the  defendant  at 
the  time  that  he  wished  to  cooper  it 
on  Monday  and  load  it  on  Tuesday. 
That  plaintiff  notified  the  defendant 
at  the  time  that  he  intended  to  thresh 
his  wheat  and  load  it  in  the  car  on 
Tuesday.  That  defendant  set  the  car 
in  on  Saturday,  prior  to  the  Tuesday 
referred  to,  and  notified  the  plaintiff 
that  it  was  set  in  for  him;  that  on 
Monday  the  plaintiff  coopered  the 
car,  as  he  told  the  defendant  he  would 
do,  and  on  Tuesday  at  noon,  when 
the  plaintiff  had  one  or  two  wagons 
loaded  with  wheat  to  take  to  the  sta- 
tion and  load  in  the  car,  he  was  noti- 
fied by  the  defendant  that  the  car 
would  be  diverted  to  another  shipper, 
and  the  car  was  so  diverted  about  two 
o'clock  on  that  day.' 


"From  this  it  appears  that,  while 
the  car  was  set  aside  on  Saturday,  it 
was  not  pretended  that  that  day  had 
anything  to  do  with  the  time  as  it 
affected  the  engagement  by  plaintiff 
for  Tuesday.  Plaintiff  engaged  the 
car  for  the  latter  day.  It  seems  to 
have  been  understood  that  he  was  to 
prepare  the  car  for  reception  of 
wheat  (called  coopering  it)  on  Mon- 
day. At  any  rate,  he  engaged  it  for 
loading  and  shipment  on  Tuesday, 
and  before  he  had  opportunity  for 
loading  on  that  day,  the  car  was 
taken  away.  Every  insistence  made 
by  defendant  as  to  the  law  may  be 
granted,  and  yet,  under  the  facts 
found,  the  judgment  should  be  for 
the  plaintiff.  The  foregoing  covers 
the  refused  instruction  offered  by  de- 
fendant 

"Affirmed." 

"On  Rehearing. 

"There  was  no  engagement  of  the 
car  to  cooper  it  on  Monday  and  load 
it  on  Tuesday  in  the  sense  that  de- 
fendant's agent  agreed  that  he  would 
furnish  a  car  on  those  days  for  those 
purposes.  Plaintiff  testified  that  the 
agent  did  not  promise  the  car  on  any 
certain  day,  but  that  when  plaintiff 
ordered  it  on  Wednesday  or  Thurs- 
day of  the  week  previous  that  the 
agent  told  him  that  he  (the  agent) 
would  get  it  as  soon  as  he  could,  but 
that  he  did  not  know  when  he  could 
get  it  The  petition  is  not  founded 
upon  any  agreement  to  furnish  the 
car  for  plaintiff  to  cooper  on  Mon- 
day and  to  load  on  Tuesday,  but  is 
based  upon  defendant's  common-law 
duty  to  furnish  plaintiff  a  car,  and 
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delay  probable,  thereby  affording  the  shipper  an  opportunity  to 
protect  himself  by  not  shipping  at  all  or  by  otherwise  dealing 
with  such  conditions,  the  existence  of  the  conditions  constitutes 
no  defense  to  the  carrier  for  the  delay,  where  no  such  notice  has 
been  given.15 

Transportation  Over  Designated  Route.16 


lays  the  date  on  which  the  car  was 
furnished  for  the  shipment  of  the 
wheat  as  August  7,  1917,  which  was 
Tuesday. 

"Plaintiff  upon  reasonable  demand, 
was  entitled  to  have  defendant  fur- 
nish a  car  to  satisfy  the  needs  of  his 
business  at  hand ;  that  is,  for  the  pur- 
pose of  loading  it  with  wheat  upon 
Tuesday ;  and  this  right  was  qualified 
only  by  the  right  of  the  defendant  to 
promulgate  rules  for  car  distribution 
in  view  of  the  car  shortage  resulting 
from  the  unusual  demands  and  ab- 
normal conditions  present  that  could 
not  have  been  reasonably  foreseen. 
Penna.  R.  R.  Co.  v.  Sonman  Coal 
Co.,  242  U.  S.  120,  37  Sup.  Ct.  46,  61 
L.  Ed.  188;  Penna.  R.  R.  Co.  v. 
Purity  Coal  Mining  Co.,  237  U.  S. 
121,  35  Sup.  Ct  484;  Baker  v.  Rail- 
road, 145  Mo.  App.  189,  196,  197,  129 
S.  W.  436.  There  is  no  question  in 
the  case  as  to  defendant's  ability  to 
furnish  the  car  on  Tuesday,  as  it  was 
actually  present  and  ready  for  load- 
ing on  that  day. 

"Defendant  labors  under  the  idea 
that  the  car  was  set  on  the  track  on 
Saturday,  to  be  loaded  on  Monday. 
The  setting  of  the  car  to  be  loaded 
on  Monday  would  no  more  comply 
with  plaintiffs  needs  than  if  it  had 
been  set  on  the  track  on  Wednesday 
or  Thursday  of  the  previous  week, 
when  plaintiff  ordered  the  car  for 
loading  on  Tuesday.  We  are  not 
here  concerned  with  whether  plaintiff 
had  a  right  to  have  the  car  set  for 


coopering  on  Monday,  or  whether 
the  setting  of  the  car  for  said  pur- 
poses worked  discrimination.  Plaintiff 
is  not  now  claiming  that  he  had  any 
right  to  have  the  car  set  for  cooper- 
ing on  Monday.  This  suit  does  not 
involve  any  matter  growing  out  of 
the  fact  that  the  car  was  set  for  coop- 
ering on  Monday,  but  the  petition 
alleges  a  request  for  the  delivery  to 
plaintiff  of  a  car  for  the  shipment 
of  his  wheat  on  Tuesday.  So  the 
case  may  be  treated  as  though  the 
car  were  delivered  on  Tuesday  morn- 
ing and  withdrawn  Tuesday  after- 
noon, for  it  was  the  taking  away  of 
the  car  on  that  day,  after  it  had  been 
delivered,  that  forms  the  basis  of  the 
cause  of  action  pleaded.  The  result 
reached  in  the  case  as  originally  sub- 
mitted, and  shown  by  the  foregoing 
opinion  by  ELLISON,  P.  J.,  was 
clearly  right 
"The  judgment  is  affirmed." 

15.  Galveston,  H.  &  S.  A.  Ry.  Co. 
v.  Buck  et  al.  (Tex.  1921),  230  S.  W. 
891.  (State  shipment) 

16.  In  McNeill  et  al.  v.  Wabash 
Ry.  Co.  (Mo.  1921),  231  S.  W.  649, 
the  court  said,  p.  652 : 

"It  is  evident  from  the  testimony 
that  the  reason  the  sheep  were  car- 
ried to  the  National  Stockyards,  IU., 
and  there  delivered,  was  on  account 
of  the  unauthorized  act  of  defend- 
ant's agent  at  Bremen  avenue,  St 
Louis,  Mo.,  who  changed  the  destina- 
tion of  the  shipment  and  rebilled  the 
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sheep  to  the  National  Stockyards,  III. 
This  act  was  the  cause  of  defendant's 
wrongful  delivery  and  conversion  of 
the  sheep.  The  issue  raised  by  the 
pleadings  regarding  the  execution  of 
the  written  contract  was  for  the  jury 
to  decide. 

"(2)  Counsel  for  defendant  fur- 
ther contends  that  the  defendant  had 
the  right  to  assume  that  the  con- 
signee, the  Woodson-Fennewald 
Commission  Company,  were  the  own- 
ers of  the  sheep,  and  therefore  the 
delivery  to  said  consignee  discharged 
the  defendant  from  liability,  although 
the  place  of  delivery  was  not  the 
place  appointed  by  the  plaintiffs.  To 
this  contention  we  cannot  agree.  It 
will  be  seen  from  the  statement  of 
the  facts  in  this  case  that  the  de- 
fendant had  notice  that  the  sheep  be- 
longed to  the  plaintiffs,  and  that  the 
consignee  was  merely  their  agent  to 
receive  the  sheep  at  the  Independent 
Stockyards,  St.  Louis,  Mo.,  and  re- 
ship  them  to  Salem,  Mo.  Defendant, 
therefore,  had  no  right  to  indulge  in 
the  presumption  contended  for. 

"The  law  governing  the  question 
under  discussion  is  tersely  stated  by 
the  Supreme  Court  of  the  United 
States  in  the  case  of  Southern  Ex- 
press Co.  V.  Dickson,  94  U.  S.  550, 
24  L.  Ed.  285.  Said  case  is  decisive 
of  this  question.  The  court  there 
says: 

"  'Where  it  is  known  that  the  goods 
are  the  property  of  the  shipper,  and 
have  been  shipped  by  him  for  deliv- 
ery to  the  consignee  as  his  agent  at  a 
distant  place,  can  the  carrier  deliver 
the  goods  to  such  consignee  or  to 
their  order  at  another  place  *  *  * 
We  think  the  rule  is  that,  where  the 
consignor  is  known  to  the  carrier  to 
be  the  owner,  the  carrier  must  be  un- 
derstood to  contract  with  him  only, 


for  his  interest,  upon  such  terms  as 
he  dictates  in  regard  to  the  delivery, 
and  that  the  consignees  are  to  be  re- 
garded simply  as  agents  selected  by 
him  to  receive  the  goods  at  the  place 
indicated/ 

"See,  also,  Smith  Co.  v.  Railroad, 
145  Mo.  App.  394,  loc.  cit  406,  407, 
122  S.  W.  342;  Hutchinson  on  Car- 
riers, vol.  1,  §  177,  vol.  2,  §  736; 
Wichita  Poultry  Co.  v.  Southern  Pac 
Ry.  Co.,  197  Mo.  App.  578,  198  S.  W. 
82 ;  Cooper  v.  Bank  of  British  North 
America  (C.  C)  30  Fed.  171;  Bank 
of  British  North  America  v.  Cooper, 
137  U.  S.  473,  11  Sup.  Ct.  160,  34  L 
Ed.  759;  Bartlett  v.  Steamboat  Phil- 
adelphia, 32  Mo.  256. 

"It  was  the  duty  of  the  defendant 
to  deliver  the  sheep  according  to  the 
plaintiffs'  direction,  and  to  make  de- 
livery at  the  place  appointed  by  the 
plaintiffs,  to  wit,  at  the  Independent 
Stockyards,  St.  Louis,  Mo.,  and  a  de- 
livery at  the  National  Stockyards,  I1L, 
although  to  the  same  consignee,  did 
not  relieve  defendant  from  its  respon- 
sibility. 

"(3)  The  same  defendant  further 
contends  that  the  plaintiffs  waived  the 
conversion  by  receiving  the  proceeds 
of  the  sale  of  the  sheep.  In  dealing 
with  this  question  it  must  be  borne 
in  mind  that  the  plaintiffs  had  no 
knowledge  of  the  wrongful  delivery 
of  the  sheep  until  after  the  sheep 
were  slaughtered.  Defendant  was 
guilty  of  a  conversion  in  delivering 
the  sheep  at  the  National  Stockyards. 
The  slaughter  of  the  sheep  was  due 
to  said  conversion.  The  wrongful 
act  of  the  carrier,  the  cause  of  the 
loss  to  the  plaintiffs,  had  been  com- 
mitted when  plaintiffs  accepted  the 
proceeds  of  the  sale  of  the  sheep. 

Let  us  suppose  that  the  plaintiffs 
had  accepted  the  sheep  from  the  de- 
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fendants  after  they  were  slaughtered. 
Could  it  be  contended  that  plaintiffs' 
act  in  accepting  the  sheep  constituted 
a  waiver  of  the  conversion,  as  a  mat- 
ter of  law  ?    We  think  not. 

"Waiver  is  a  question  of  intention. 
What  constitutes  waiver  depends 
upon  facts  of  each  particular  case.  If 
reasonable  minds  might  draw  differ- 
ent conclusions  from  the  facts,  the 
question  of  waiver  is  one  for  the 
jury,  and  not  for  the  court. 

"The  plaintiffs  contend  that  they 
did  not  take  the  proceeds  of  the  sale 
of  the  sheep  in  satisfaction  of  the 
wrong  done  them  by  the  defendant; 
that  the  loss  sustained  by  them  for 
the  miscarrying  of  the  sheep  to  a 
wrong  and  bad  market,  and  having 
them  sold  for  slaughter,  was  not  in- 
tended to  be  waived,  and  was  not  af- 
fected by  plaintiffs'  acceptance  of  the 
proceeds  of  sale. 

"There  was  ample  evidence  to  sus- 


tain plaintiffs'  contention.  It  was  a 
question  of  fact  to  be  determined  by 
the  jury.  The  court  was  not  author- 
ized to  declare,  as  a  matter  of  law, 
that  plaintiffs  had  waived  the  conver- 
sion. Arrington  v.  Wilmington  & 
Weldon  R.  R.  Co.,  51  N.  C.  68,  72 
Am.  Dec.  559;  Lesinsky  v.  Great 
Western  Dispatch,  10  Mo.  App.  134, 
loc.  cit.  141 ;  Atkisson  v.  Steamboat 
Castle  Garden,  28  Mo.  124;  People's 
State  Savings  Bank  v.  Railroad,  192 
Mo.  App.  614,  178  S.  W.  292;  Fair- 
banks, Morse  &  Co.  v.  Baskett,  98 
Mo.  App.  loc.  cit.  67,  71  S.  W.  1113; 
Lake  Shore,  etc  Railroad  Co.  v. 
W.  H.  Mclntyre  Co.  60  Ind.  App. 
191,  108  N.  E.  978;  Lester  v.  Dela- 
ware, L.  &  W.  R.  R.  Co.,  92  Hun. 
342,  36  N.  Y.  Supp.  907;  10  Corpus 
Juris,  §  380;  McSwegan  et  al.  v. 
Pennsylvania  R.  R.  Co.,  7  App.  Div. 
301,  40  N.  Y.  Supp.  51." 
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CHAPTER  III. 

NEGLIGENCE  DURING  TRANSPORTATION. 

Defective  Appliances.  It  is  the  duty  of  a  carrier  transport- 
ing live  stock  to  furnish  reasonable  and  proper  facilities  and  op- 
portunities for  feeding,  watering,  and  resting  them.1  In  an  ac- 
tion by  a  shipper  of  stock  for  damages  and  shrinkage,  due  to 
the  carrier's  failure  to  furnish  adequate  watering  facilities,  in 
that  out  of  five  pens  wherein  the  cattle  were  unloaded  only  four 
were  provided  with  such  facilities,  but  wherein  it  appeared  the 
claimant,  who  was  in  charge  of  his  stock,  had  ample  opportun- 
ity to  transfer  them  to  vacant  pens  before  reloading  and  to 
provide  them  with  water,  held  that  his  failure  to  do  so  could  be 


1.  Lane  v.  Oregon  Short  Line  R. 
Co.  (Idaho  1921),  198  Pac.  671. 

A  carrier  is  required  to  make  ade- 
quate provision  for  watering  cattle 
shipped,  and  the  burden  of  showing 
the  breach  of  such  duty  is  on  the 
shipper.  Kirby  v.  Oregon  Short  Line 
R.  Co.  (Mont  1921),  197  Pac  254. 

In  Kirby  v.  Oregon  Short  Line  R. 
Co.  (Mont  1921),  197  Pac.  254,  the 
court  said,  p.  255: 

"If  we  accept  the  extreme  view  ad- 
vanced by  counsel  for  plaintiff  that 
the  company  was  negligent  in  failing 
to  have  the  fifth  pen  properly  equip- 
ped, the  question  then  arises:  Was 
that  negligence  the  proximate  cause 
of  the  damage  to  the  cattle  which 
were  deprived  of  water?  The  prox- 
imate cause  of  an  injury  is  that 
which,  in  a  natural  and  continuous 
sequence,  unbroken  by  any  new,  inde- 
pendent cause,  produces  the  injury, 
and  without  which  it  would  not  have 
occurred.  Mize  v.  Rocky  Mountain 
Bell  Tel.  Co.,  38  Mont.  521,  200  Pac. 


972,  129  Am.  St  Rep.  659,  16  Ann. 
Cas.  1189.  The  railroad  company 
can  be  held  liable  for  its  failure  to 
provide  water  in  the  fifth  pen  only 
on  condition  that  to  its  lapse  of  duty 
in  that  respect  is  directly  attributable 
the  injury  to  plaintiff's  cattle,  as  any 
given  effect  is  to  be  assigned  to  its 
efficient  cause.  Monson  v.  La  France 
Copper  Co.,,  39  Mont.  50,  101  Pac 
243,  133  Am.  St  Rep.  549;  Stones  v. 
Chicago,  M.  &  St.  P.  Ry.  Co.,  197 
Pac.  252,  not  yet  [offidlly]  reported." 

The  court  continued: 

"Our  attention  has  not  been  direct- 
ed to  any  rule  of  law  or  reason  which 
imposed  upon  the  railroad  company 
the  duty  to  equip  every  one  of  the 
pens  with  watering  facilities.  It  was 
required  to  make  adequate  provision 
for  watering  these  cattle,  but  the  bur- 
den of  showing  a  breach  of  that  duty 
was  upon  the  plaintiff.  Grieve  v. 
Illinois  Cent  Ry.  Co.,  104  Iowa  659, 
74  N.  W.  192." 


Digitized  by 


Google 


Ch.  III.  NEGLIGENCE  DURING  TRANSPORTATION      21 


attributed  only  to  his  own  neglect  or  misconduct,  and  that  the 
negligence  of  the  company  was  at  most  the  remote,  and  not 
the  proximate,  cause  of  the  loss,  so  that  he  could  not  recover; 
the  proximate  cause  being  that  which,  in  a  natural  and  con- 
tinuous sequence,  unbroken  by  any  new  independent  cause, 
produces  the  injury,  and  without  which  it  would  not  have  oc- 
curred.2 No  inference  of  negligence  can  be  drawn  from  the 
failure  of  a  carrier  to  provide  its  stockyards  with  patented  locks, 
unless  the  circumstances  are  shown  to  be  such  that  a  prudent 
person  would  have  provided  locks.1 

Delay.  What  is  a  reasonable  time  for  delivery  of  an  express 
shipment  depends  on  the  distance  to  be  traveled,  the  situation 
of  the  parties,  the  character  of  the  goods,  and  all  the  surround- 
ing circumstances.4  Where  it  appeared  in  an  action  against 
a  railroad  for  delay  in  transporting  a  shipment  of  live  stock  that 
there  were  repeated  delays  en  route,  the  court  had  a  right  to 
infer  that  such  delays,  unexplained,  were  unreasonable.5    In  an 

provides  that  the  act  shall  apply  to 
intrastate  carriers,  and  shall  not  ap- 
ply so  as  to  regulate  or  control  in- 
terstate commerce.  Pittsburgh,  C,  C. 
&  St.  L.  R.  Co.  v.  Hughes  (Ind. 
1921),  131  N.  E.  234. 

In  Pittsburg,  C,  C.  &  St  L.  R.  Co. 
v.  Hughes  (Ind.  1921),  131  N.  E. 
234,  the  court  said,  p.  235 : 

"The  shipping  contract  which  is 
made  a  part  of  the  evidence  pro- 
vides that  no  carrier  is  bound  to 
transport  said  live  stock  by  any  par- 
ticular train,  or  in  time  for  any  par- 
ticular market,  or  otherwise  than  with 
reasonable  dispatch.  There  was  no 
other  evidence  than  this  agreed 
statement  of  facts.  Upon  these  facts 
the  court  found  for  appellee  and 
against  appellant  in  the  sum  of 
$178.30,  for  which  amount  judgment 
was  rendered.  Appellant  then  filed 
its  motion  for  a  new  trial,  giving  as 
reasons  therefor  that  the  finding  was 
not  supported  by  sufficient  evidence, 
that  it  was  contrary  to  law,  and  that 


2.  Kirby  v.  Oregon  Short  Line  R- 
Co.  (Mont  1921),  197  Pac.  254. 

3.  Lane  v.  Oregon  Short  Line  R- 
Co.  (Idaho  1921),  198  Pac.  671. 

4.  Moore  Bros,  v  .American  Ry. 
Express  Co.  (N.  C.  1921),  107  S. 
S.  E.6. 

Under  ordinary  conditions,  a  delay 
of  34  days  in  the  delivery  of  an  ex- 
press shipment  from  Brockton,  Mass., 
to  Thomasville,  N.  C,  would  be  un- 
reasonable. Moore  Bros.  v.  Ameri- 
can Ry.  Express  Co.  (N.  C.  1921), 
107  S.  E.  6. 

5.  Pittsburgh,  C,  C.  &  St  L  R. 
Co.  v.  Hughes  (Ind.  1921),  131  N.  E. 
234 

The  Indiana  law,  providing  carload 
freight  shall  be  moved  forward  at 
not  less  than  an  average  of  50  miles 
every  24  hours,  etc,  is  not  controlling 
on  the  question  of  reasonable  time 
for  transporting  an  interstate  ship- 
ment of  live  stock,  since  it  expressly 
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action  for  damages  for  delay  in  delivery  of  an  interstate  ship- 
ment, the  claimant  has  the  burden  of  showing  that  the  delay 
was  due  to  the  carrier's  negligence,  which  burden  remains  on 
the  claimant  throughout  the  entire  case.* 


the  damages  assessed  were  excessive. 
This  motion  was  overruled,  which  rul- 
ing of  the  court  constitutes  the  only 
error  properly  presented  and  relied 
upon  for  reversal. 

"It  is  contended  by  appellant  that 
the  burden  rested  upon  appellee  to 
show  that  appellant  did  unreasonably 
delay  the  transportation  of  the  stock 
involved,  and  that  the  injury  result- 
ed therefrom.  Appellant's  counsel 
argue  that  there  is  no  evidence  as  to 
what  time  was  reasonable  for  such 
transportation,  and  that  the  mere  fact 
that  it  required  28  hours  to  transport 
said  stock  138  miles,  and  that  stock 
before  and  after  it  had  been  shipped 
in  less  time,  does  not  show  schedule 
time,  or  what  time  was  customary  or 
reasonably  necessary  under  the  cir- 
cumstances. 

"It  is  contended  by  appellee  that 
the  burden  to  show  that  the  delay 
was  not  unreasonable  was  with  the 
appellant.  The  case  was  submitted, 
however,  to  the  court  for  trial  on  an 
agreement  as  to  the  facts  involved, 
and  by  these  facts  it  appears  that 
many  times  prior  to  April  17,  1917, 
and  many  times  thereafter,  live 
stock  received  by  appellant  at  Monti- 
cello  at  11:00  a.  m.  was  transported 
to  the  Union  Stockyards  in  Chicago 
by  6  o'clock  a.  m.  of  the  next  day, 
which  was  in  time  for  the  market  of 
that  day,  while  upon  the  occasion 
here  involved  the  live  stock  did  not 
reach  its  destination  until  3:15  p.  m., 
or  9  hours  and  15  minutes  after  the 
time,  which  the  court  from  the  facts 


aforesaid,  had  a  right  to  infer  was 
the  usual  time  required  in  transit    It 
appears  by  the  facts  admitted    that 
there  were  repeated  delays  between 
Logansport   and    Chicago,    and   the 
court  had  a  right  to  infer  that  these 
delays,  unexplained,  were  unreason- 
able.    Cincinnati,  Indpls.  &  St  L.  & 
Chi.  Ry.  Co.  v.  Case,  122  Ind.  310,  23 
N.  E.  797;  Terre  Haute  &  Logans- 
port  R.  R.  Co.  v.  Sherwood,  132  Ind. 
130,  31  N.  E.  781,  17  L.  R.  A.  339,  32 
Am.  St.  Rep.  239;  Angle  v.  Miss.  & 
Mo.  R  R  Co,  18  Iowa,  555;  Winnie 
v.  Illinois  Central  R.  R.  Co.,  31  Iowa, 
584;  McCoy  v.  K.  &  D.  M.  R.  Co., 
44  Iowa  425 ;  Bushnell  v.  Wabash  R. 
R.  Co.  118  Mo.  App.  618,  94  S.  W. 
1001;  McFall  v.  Wabash  R.  R.  Co., 
117   Mo.   App.   477,  94  S.  W.  570; 
Thompson  v.  Quincy,  etc.,  R.  R.  Co., 
136  Mo.  App.  404,  117  S.  W.  1193; 
Nelson  v.   Chicago,  B.   &  Q.   R.  R. 
Co.,  78  Neb.  57,  110  N.  W.  742." 

6.  Bland  et  al.  v.  Chicago  &  A.  R. 
Co.  (Mo.  1921),  232  S.  W.  232. 

In  an  action  for  damages  due  to 
delay  in  delivering  a  shipment  of  cat- 
tle from  a  point  in  Missouri  to  a 
point  in  Illinois,  mere  proof  of  delay 
will  not  establish  prima  facie  the  neg- 
ligence of  the  carrier,  for  the  Mis- 
souri laws  as  to  prima  facie  proof  of 
negligence,  are  inapplicable ;  the  ship- 
ment being  interstate,  so  that  the  in- 
ability of  the  carrier  is  governed  by 
the  rules  of  decision  in  force  in  the 
federal  courts.  Bland  et  al.  v.  Chi- 
cago &  A.  R.  Co.  (Mo.  1921),  232  S. 
W.  232. 
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Negligent  Acts  in  General.  Under  the  provision  of  the  uni- 
form bill  of  lading  that  property  not  removed  within  48  hours 
after  notice  of  its  arrival  may  be  kept  in  car,  depot,  or  place  of 
delivery,  subject  to  the  carrier's  responsibility  as  warehouseman, 
etc.,  the  carrier's  liability  as  carrier  continues  during  the  48 
hours,  unless  the  property  is  removed  within  that  time,  though 
the  car  is  accepted  by  the  consignee,  the  seals  broken,  and  un- 
loading commenced.1  Where  a  car,  on  arrival  at  destination, 
was  placed  on  a  public  delivery  track  and  notice  given  a  con- 
signee, who  accepted  the  car,  broke  the  seals,  and  started  to  un- 
load, there  was  no  delivery  of  property  still  in  the  car,  but  only 
a  right  of  access  given  to  it,  in  order  that  it  might  be  removed.2 
In  Michigan  Cent.  R.  Co.  v.  Mark  Owen  &  Co.,  41  Sup.  Ct.  554, 
the  court  said,  p.  555:  "Action  in  the  municipal  court  of  Chi- 
cago for  damages  for  loss  on  several  shipments  of  grapes,  four 
car  lots,  shipped  in  sound  and  merchantable  condition.  On  re- 
ceipt of  the  shipments  bills  of  lading  were  issued.  The  total 
loss  is  alleged  to  have  been  126  baskets  of  grapes  of  the  value 
of  $23.30.  The  municipal  court  found  against  plaintiff  (respond- 
ent here,  and  it  will  be  so  referred  to).  The  judgment  was 
reversed  by  the  Appellate  Court,  First  District,  of  the  state, 
and  judgment  awarded  respondent  which  was  affirmed  by  the 
Supreme  Court  of  the  state,  to  which  an  appeal  was  granted 
because  the  court  of  appeals  considered  that  the  case  involved 
questions  of  importance  'on  account  of  principal  and  collateral 
interests'  which  should  be  passed  upon  by  the  Supreme  Court. 
Our  review  is  concerned  with  questions  of  law;  the  facts  are 
undisputed.  It  is  stipulated  that  the  cars  were  transported  by 
the  railroad  company  from  their  respective  points  of  origin  to 

1.    Michigan  Cent  R.  Co.  v.  Mark         2.    Michigan  Cent.  R.  Co.  v.  Mark 
Owen  &  Co.,  41  Sup.  Ct.  554.  Owen  &  Co.,  41  Sup.  Ct.  554. 
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Chicago,  arriving  there  at  different  days  and  times  of  the  days. 
Upon  the  arrival  of  each  car  it  was  placed  on  a  public  delivery 
track  of  the  railroad  company  and  notice  thereof  given.  Re- 
spondent accepted  each  car,  breaking  the  seals  thereof;  and  it 
is  stipulated  that  at  the  time  respondent  started  to  unload,  each 
of  the  cars  contained  the  number  of  baskets  and  pounds  of 
grapes  received  for  transportation.  The  loss,  whatever  there 
was,  occurred  after  the  acceptance  of  the  cars  and  their  unload- 
ing had  commenced,  and  whether  the  railroad  company  is  liable 
therefor,  and  in  what  capacity  liable — whether  as  carrier,  or 
warehouseman,  or  at  all — is  the  question  in  the  case.  The  an- 
swer depends  upon  the  construction  to  be  given  to  the  first 
paragraph  of  section  5  of  the  bill  of  lading.  It  is  as  follows: 
'Property  not  removed  by  the  party  entitled  to  receive  it,  within 
48  hours  exclusive  of  legal  holidays,  after  notice  of  its  arrival 
has  been  duly  sent  or  given,  may  be  kept  in  car,  depot,  or  place 
of  delivery  of  the  carrier  subject  to  a  reasonable  charge  for 
storage  and  to  carrier's  responsibility  as  warehouseman  only, 
or  may  be,  at  the  option  of  the  carrier,  removed  to  and  stored 
in  a  public  or  licensed  warehouse  at  the  cost  of  the  owner,  and 
there  held  at  owner's  risk  and  without  liability  on  the  part  of 
the  carrier  and  subject  to  a  lien  for  all  freight  and  other  lawful 
charges,  including  a  reasonable  charge  for  storage.'  Regarding 
the  words  of  the  section  merely,  they  are  clear  enough,  and 
present  .no  'double  sense.'  But  controversies  have  arisen  and 
judicial  judgments  have  divided  upon  them.  The  point  of  the 
controversies  has  been,  and  is,  as  to  the  relation  of  the  carrier 
to  a  shipment  within  48  hours  after  notice  of  its  arrival  has 
been  duly  sent  or  given,  and  the  contentions  upon  the  point 
are  in  sharp  antagonism.  That  of  respondent  is  that  the  rail- 
road company  during  the  48  hours  is  responsible  as  a  carrier,  this 
relation  not  terminating  until  the  expiration  of  that  time.  The 
contention  of  the  railroad  company  is  contra,  and  that  it,  the 
company,  is  neither  liable  as  a  carrier  or  warehouseman.  Not 
as  carrier  because  the  shipment  had  been  delivered  and  accepted 
— not  as  warehouseman  because  no  negligence  has  been  proved 
against  it.  The  Supreme  Court  decided  against  the  contentions 
of  the  railroad  company  and  held  it  liable  for  loss  on  all  of  the 
shipments.     As  to  three  of  them  we  may  say  immediately,  in 
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disposition  of  them,  respondent  withdraws  any  claim  on  account 
of  them,  and  confines  the  issue  to  one  car  which  was  undoubt- 
edly unloaded  within  48  hours  of  the  notice  of  its  arrival.  There 
is  question  of  the  other  cars.  The  importance  of  the  issue, 
however,  still  remains,  although  it  is  concerned  with  only  31 
baskets  of  grapes,  of  the  value  of  $8.68,  and  the  difficulty  of  its 
determination  is  indicated  by  the  fact  of  the  diversity  of  judicial 
reasoning  upon  a  like  issue  in  other  cases.  And  counsel  have 
been  at  pains  to  set  the  cases  in  opposition  with  approving  or 
disapproving  comment  of  their  own.  (1)  The  differences  of 
the  cases  cannot  be  reconciled  and  a  review  of  them  for  the 
purpose  of  selection  would  manifestly  extend  this  opinion  to  a 
great  length.  Their  outside  principle  is  simple  enough ;  the  bill 
of  lading  is  a  contract  between  the  transportation  company  and 
him  who  is  interested  in  the  shipment,  and  legal  when  within 
the  policy  and  edicts  of  the  law  regulating  that  relation.  Texas 
&  Pacific  Ry.  Co.  v.  Reiss,  183  U.  S.  621,  22  Sup.  Ct.  253,  46  L. 
Ed.  358;  Kansas  City  Southern  Ry.  Co.  v.  Carl,  227  U.  S.  639, 
33  Sup.  Ct.  391,  57  L.  Ed.  683;  G.,  F.  &  A.  Ry.  Co.  v.  Blish  Mill- 
ing Co.,  241  U.  S.  190,  36  Sup.  Ct.  541,  60  L.  Ed.  948;  St.  L.,  I. 
M.  &  S.  R.  Co.  v.  Starbird,  243  U.  S.  592,  37  Sup.  Ct.  462,  61  L. 
Ed.  917;  M.,  K.  &  T.  Ry.  Co.  v.  Ward,  244  U.  S.  383,  37  Sup. 
Ct.  617,  61  L.  Ed.  1213 ;  Southern  Ry.  Co.  v.  Prescott,  240  U.  S. 
632,  36  Sup.  Ct.  469,  60  L.  Ed.  836 ;  Erie  Railroad  Co.  v.  Shuart 
&  Sons,  250  U.  S.  465,  39  Sup.  Ct.  519,  63  L.  Ed.  1088.  (2)  By 
recurring  to  section  5  of  the  bill  of  lading,  it  will  be  seen  that 
it  supposes  a  contingency  and  provides  for  its  occurrence.  It 
supposes  that  property  may  not  be  removed  when  it  has  reached 
destination,  and  is  available  for  delivery,  and  two  periods  of 
time  are  provided  for.  One  of  48  hours  after  notice  of  the  arrival 
of  the  property  has  been  sent  or  given.  During  this  time  there 
is  no  declaration  of  the  relation  of  the  railroad  company  to  the 
property.  The  other  period  commences  at  the  expiration  of  the 
first  or  48-hour  period,  during  which  the  provision  is  that  the 
property  is  subject  'to  carrier's  responsibility  as  warehouseman 
only.'  The  comparison  has  its  significance  and  must  be  ac- 
counted for.  Realizing  this,  the  railroad  company  makes  a  dis- 
tinction. Its  contention  is  that  where  delivery  has  been  made 
of  the  property  as,  it  insists  was  true,  in  the  case  at  bar,  the 
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responsibility  of  the  railroad  company  as  carrier  immediately 
ceases.  If,  however,  it  is  neither  delivered  nor  removed  within 
48  hours  after  notice  of  its  arrival,  the  responsibility  of  the  rail- 
road company  thereafter  is  that  of  'warehouseman  only.'  To  the 
distinction  and  the  contention  based  upon  it,  the  Supreme  Court 
of  the  state  answered  that  the  bill  of  lading  provides  for  prop- 
erty 'not  removed* — not  to  property  'delivered'  or  'not  delivered,' 
and  it  must  be  taken  at  its  word.  (3)  The  answer  puts  too 
much  emphasis  upon  the  distinction  between  property  removed 
and  property  delivered.  The  property  here  was  not  delivered; 
access  was  only  given  to  it  that  it  might  be  rerrtoved,  and  48 
hours  were  given  for  the  purpose.  Pending  that  time  it  was 
within  the  custody  of  the  railroad  company,  the  company  having 
the  same  relation  to  it  that  the  company  acquired  by  its  receipt 
and  had  during  its  transportation.  The  bill  of  lading  is  definite, 
as  we  have  pointed  out,  in  its  provisions  and  of  the  time  at  which 
responsibility  of  the  company  shall  be  that  of  warehouseman, 
and  by  necessary  implication,  therefore,  until  that  responsibility 
attaches,  that  of  carrier  exists.  All  the  elements  of  the  case 
considered  and  assigned  their  persuasive  force,  we  think  the 
judgment  of  the  Supreme  Court  should  be  and  it  is  affirmed." 
When  live  stock  is  accompanied  by  the  shipper  under  a  contract 
to  care  for  them  at  his  own  risk  and  expense,  and  when  he 
has  unloaded  them  in  the  stockyards,  the  carrier's  duty  is  per- 
formed when  it  furnishes  suitable  yards  in  proper  condition  and 
reasonably  secure.8  Under  the  tariff  regulations  of  a  railroad 
company,  providing  that  carload  shipments  arriving  at  its  gen- 
eral New  York  terminal  and  there  held  for  further  directions, 

3.  Lane  v.  Oregon  Short  Line  R-  of  Shoshone  were  managed  and  con- 
Co.  (Idaho  1921),  198  Pac.  671.  trolled  by  appellant  An  agent  of  re- 
in Lane  v.  Oregon  Short  Line  R.  spondent  accompanied  the  shipment 
Co.  (Idaho  1921),  198  Pac  671,  the  under  a  shipping  contract  which  pro- 
court  said:  vided  that  the  shipper  would  'at  his 
"Respondent,  Lane,  recovered  a  own  risk  and  expense,  load,  unload, 
judgment  against  appellant  railroad  care  for,  feed  and  water  the  stock 
company  for  damages  to  an  interstate  until  delivery  of  the  same  to  con- 
shipment  of  lambs,  alleged  to  have  signee  at  destination/  When  the 
been  wholly  and  entirely  due  to  the  lambs  reached  Shoshone  they  were 
careless  and  negligent  manner  in  unloaded  by  respondent's  agent  and 
which  the  stockyards  in  the  village  placed  in  the  stock  pens  provided  by 
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after  a  stated  term,  should  be  subject  to  demurrage  charges, 
and  the  liability  of  the  company  therefor  should  be  that  of  ware- 
houseman only,  where  a  car  was  so  held,  the  liability  of  the  corn- 


appellant  and  were  fed  by  respond- 
ent The  gates  were  fastened  by  pins 
which  dropped  into  hasps,  and  were 
not  provided  with  patented  locks. 
After  feeding  the  lambs,  respond- 
ent's agent  fastened  the  gates  and 
left  the  sheep  unattended.  During 
the  night  a  large  number  of  the  lambs 
escaped  from  the  pens,  and  38  of 
them  were  lost.  In  the  morning  the 
gates  were  found  closed,  and  in  the 
same  condition  in  which  they  had 
been  left  the  night  before. 

"The  provision  in  the  shipping  con- 
tract quoted  above  is  valid  and  bind- 
ing between  the  shipper  and  the  car- 
rier. Webster  v.  Union  Pac  R.  Co. 
(D.  C)  200  Fed.  597;  Cranor  v. 
Southern  R.  Co.,  13  Ga.  App.  86,  78 
S.  E.  1014 

"Where  a  shipper  accompanies  a 
shipment  of  live  stock  under  a  con- 
tract to  care  for  them  en  route,  the 
burden  of  proving  negligence  result- 
ing in- injury  thereto  rests  upon  him. 
Starr  v.  C,  B.  &  Q.  R.  Co.,  103  Neb. 
645,  173  N.  W.  682;  McBeath  v.  Wa- 
bash, etc.,  R.  Co.,  20  Mo.  App.  445; 
Weesen  v.  Mo.  Pac.  R.  Co.,  175  Mo. 
App.  374,  162  S.  W.  304;  Needy  v. 
West  Md.  R.  Co.,  22  Pa.  Super.  Ct 
489;  Bartelt  v.  O.  R.  &  N.  Co.,  57 
Wash.  16,  106  Pac  487,  135  Am.  St 
Rep.  959;  4  R.  C  L.  p.  995,  §  462;  10 
C  J.  p.  381,  §  583. 

"It  is  the  duty  of  a  carrier  trans- 
porting live  stock  to  furnish  reason- 
able and  proper  facilities  and  oppor- 
tunities for  feeding,  watering,  and 
resting  them.  Pecos  &  N.  T.  R.  Co. 
v.  Meyer  (Tex.  Civ.  App.)  155  S.  W. 
309;  Hutchinson  on  Carriers,  vol.  2, 


p.  555,  §  510.  In  this  case,  so  far  as 
the  evidence  discloses,  the  pens  were 
suitable  and   in  good  condition. 

"It  is  claimed  that  the  failure  to 
provide  the  gates  with  patented 
locks  was  negligence.  No  inference 
of  negligence  can  be  drawn  from 
such  failure  unless  there  was  a 
showing  of  such  circumstances  that  a 
prudent  person  would  have  provided 
locks,  as,  for  example  that  others  in 
the  community  locked  their  pens  and 
corrals  in  which  live  stock  was  kept 
at  night,  or  that  sheep  or  other  live 
stock  had  escaped  from  the  pens  pre- 
viously, or  that  it  was  customary  for 
railroad  stockyards  to  be  provided 
with  locks.  Beckman  v.  So.  Pac  R. 
Co.,  39  Utah,  472,  118  Pac  118;  Ft 
Worth  &  D.  C.  R.  Co.  v.  Gatewood 
(Tex.  Civ.  App.)  185  S.  W.  932; 
Colsch  v.  C,  M.  &  St.  P.  R.  Co.,  149 
Iowa  176,  127  N  W.  198,  34  L.  R.  A. 
(N.  S.)  1013,  Ann.  Cas.  1912C,  p.  915. 

"The  court  instructed  the  jury  at 
the  request  of  respondent  that  the 
gates  should  be  so  secured  that  they 
could  not  be  opened  by  any  one  who 
attempted  to  interfere  with  the  pos- 
session of  the  property  without  com- 
mitting a  crime  This  instruction 
does  not  state  the  proper  measure  of 
the  duty  of  a  carrier  of  live  stock 
when  unloaded  into  the  yards  for 
food  and  rest,  accompanied  by  the 
shipper  under  a  contract  such  as  was 
executed  in  this  case  Under  such 
circumstances,  die  carrier  is  not  an 
insurer,  and  its  duty  is  performed 
when  it  furnishes  suitable  yards  in 
proper  condition  and  reasonably  se- 
cure, Mo.,  O.  &  G.  R.  Co.  v.  French, 
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pany  as  carrier  held  to  have  reattached  on  its  receipt  of  an  order 
for  forwarding  the  shipment.4 

Property  on  Private  Sidings.5 

Concealed  Loss.  Where  the  consignee  of  plate  glass  ac- 
cepted it  as  in  good  order,  but  when  it  was  uncrated  some  months 
later  it  was  found  broken,  recovery  against  the  carrier  cannot  be 
based  on  the  presumption  that  the  glass  was  broken  when  de- 
livered, and  the  further  presumption  that  the  terminal  carrier 
caused  the  breakage,  for  that  would  be  basing  presumption  on 
presumption.* 

Conversion  and  Misdelivery.  Where  a  shipper  of  potatoes 
to  its  own  order  attached  a  delivery  order  to  a  draft,  and  notified 
the  agent  at  the  point  of  delivery  to  deliver  them  to  a  named 
company  on  presentation  of  the  delivery  order,  and  released  the 
bill  of  lading  to  the  agent  at  the  shipping  point  in  order  that 
delivery  might  be  made  on  presentation  of  the  order,  delivery 
of  the  potatoes  without  such  order  or  any  authority  from  the 
shipper  was  a  violation  of  the  carrier's  duty.7  Where  a  seller 
of  wheat  shipped  it  by  rail  to  his  order,  with  a  draft  and  bill 
of  lading  attached,  and  the  carrier  delivered  it  to  a  wharf  com- 


52  Okl.  222,  152  Pac.  591 ;  St.  Louis 
&  S.  F.  R  .Co.  v.  Zickafoose,  39  Okl. 
302,  135  Pac.  406,  6  N.  C.  C.  A.  717; 
Beckman  v.  So.  Pac.  R.  Co.  supra; 
Starr  v.  C,  B.  &  Q.  R.  Co.,  supra, 

"There  is  in  the  record  an  entire 
absence  of  evidence  of  negligence  on 
the  part  of  appellant  and  its  mo- 
tion for  a  directed  verdict  in  its 
favor  should  have  been  granted. 

"The  judgment  is  reversed,  with 
directions  to  dismiss  the  action.  Costs 
awarded  to  appellant." 

4.  Lehigh  Valley  R.  Co.  v.  John 
Lysaght,  Ltd.,  271  Fed.  906. 

5.  A  provision  in  the  bill  of  lad- 
ing that  goods,  "when  received  from 
or  delivered  on  private  or  other  sid- 
ings, *  *  *  shall  be  at  owner's 
risk  until  the  cars  are  attached  to, 


and  after  they  are  detached  from 
trains,"  is  valid  and  to  be  enforced  in 
proper  cases.  Atlantic  Refining  Co. 
v.  Pennsylvania  R.  Co.  (Pa,  1921), 
113  Alt.  570.  In  this  case  however, 
the  court  does  not  refer  to  the  Cum- 
mins Amendment,  which  expressly 
prohibits  any  limitation  whatever  of 
a  carirer's  liability  except  in  the  case 
of  a  released  rate  expressly  author- 
ized by  the  Interstate  Commerce 
Commission.  In  all  probability  the 
Supreme  Court  of  the  United  States 
will  hold  the  provision  referred  to 
as  being  illegal. 

6.  Ninner  v.  Northwestern  R. 
Co.  (S.  C.  1921),  107  S.  E.  479. 

7.  J.  L.  Price  Brokerage  Co.  v. 
Chicago,  R.  I.  &  P.  Ry.  Co.  (Ma 
1921),  230  S.  W.  374. 
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pany,  which  was  the  agent  of  the  purchaser  authorized  to  receive 
it,  the  carrier  thereafter  owed  no  legal  duty  relative  to  the  pro- 
tection of  the  wheat.8  Where  a  carrier  undertook  to  transport 
breeding  ewes  to  an  independent  stockyard  in  St.  Louis,  but 
they  were  delivered  to  yards  in  Illinois,  and  sold  for  immediate 
slaughter,  the  consignee  may  recover  on  the  carrier's  common- 
law  liability,  regardless  of  the  written  contract,  and  may  show 
that  wrong  destination  was  inserted  therein  by  mistake.9  Where 
a  carrier  had  knowledge  that  the  shipper  was  the  owner  of  breed- 
ing ewes  consigned  to  an  agent  at  the  independent  stockyards 
in  St.  Louis,  the  fact  that  the  carrier  wrongfully  delivered  them 
to  the  same  agent  at  other  yards,  where  they  were  sold  for  im- 
mediate slaughter,  will  not  exonerate  the  carrier,  which  was 
advised  if  sent  to  the  yards  where  delivered  they  would  be 
sold  for  slaughter,  for  the  consignee  is  to  be  regarded  as  an  agent 
of  the  owner  to  receive  only  at  the  proper  destination.10  In  an 
action  against  a  carrier  for  nondelivery  of  freight,  the  burden  of 
proving  nondelivery  was  on  the  claimant,  and  where  the  carrier 
did  not  set  up  an  affirmative  defense,  but  offered  evidence  merely 
tending  to  show  delivery  to  claimant's  authorized  agent,  the  in- 
troduction of  some  evidence  for  him  tending  to  show  nondelivery 
to  him  or  his  agent  did  not  place  the  burden  on  the  carrier,  and 
it  remained  on  the  claimant  throughout  the  case.11 

8.  Fort  Worth  Elevators  Co.  v.  11.  Nollman  et  al.  v.  New  York, 
Keel  &  Son  et  al  (Tex.  1921),  231  N.  H.  &  H.  R.  Co.  (Mass.  1921),  131 
S.  W.  481.  N.  E.  195. 

9.  McNeill  et  al.  v.  Wabash  Ry.  In  Nollman  et  al.  v.  New  York, 
Co.  (Mo.  1921),  231  S.  W.  649.  N.  H.  &  H.  R.  Co.  (Mass.  1921),  131 

10.  McNeill  et  al.  v.  Wabash  Ry.      N'  E  195'  the  court  said*  P-  196: 
Co.  (Mo.  1921),  231  S.  W.  649.  "The  plaintiffs'  cause  of  action,  as 

Where  an  owner  of  breeding  ewes,  set  out  in  their  declaration,  was  the 

which  had  been  delivered  by  carrier  failure    of    the    defendant    to    carry 

to  the  wrong  yards,  where  they  were  safely  and  deliver  to  them  the  mer- 

slaughtered,  accepted  the  proceeds  of  chandise  in  question.    The  allegation 

their  sale,  did  not  waive  as  a  matter  that  the  defendant  failed  to  deliver  it 

of   law   his   right   of  action   against  to      them  was  an  essential  part  of 

the  carrier  which  made  the  misdeliv-  their  case  and  the  burden  of  proving 

ery,  but  the  question  should  be  sub-  the  nondelivery  of  the  freight  rested 

mitted  to  the  jury.  McNeill  et  al.  v.  upon  the  plaintiffs.    Morely  v.  East- 

Wabash  Ry.  Co.  (Mo.  1921),  231  S.  era  Express  Co.,  116  Mass.  97.    See 

W.  649.  Willett  v.  Rich,  142  Mass.  356,  360, 
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Delay  in  Delivering.  In  an  action  for  delay  in  delivering  a 
shipment,  it  is  only  necessary  that  sufficient  circumstances  be 
shown  to  raise  a  slight  inference  of  negligence  on  the  part  of 
the  carrier  to  make  a  prima  facie  case  for  the  jury.12  A  carrier 
is  not  responsible  for  delay  in  delivering  a  shipment  of  cattle 
in  the  absence  of  negligence.11  Unreasonable  delay  in  unload- 
ing the  cattle  at  the  point  of  destination  held  for  the  jury.14  In 
an  action  by  the  consignor  for  the  value  of  goods  which  were 
received  by  the  consignee,  evidence  showing  that  servants  of 
the  carrier  told  the  consignee,  who  went  to  the  carrier's  pier 
to  get  the  goods  immediately  on  receiving  notice,  that  they  did 
not  have  the  goods,  etc.,  held  to  warrant  a  finding  that  the  con- 
signee was  not  allowed  a  reasonable  time  for  removal  after 
receipt  of  notice.15 

Liability  for  Fire  at  Destination.  In  an  action  against  a 
railroad  company  for  loss  of  property  destroyed  while  standing 
in  its  terminal  yard  by  an  explosion  of  explosives  in  other 
cars  in  the  yard,  where  it  was  alleged  that  the  carrier  was 
negligent  in  failing  to  provide  watchman  or  fire  equipment,  an 
answer  alleging  that  the  fire  which  caused  the  explosion  orig- 
inated  on   a  boat  lying  at  the   terminal  over   which   it  had 


7.  N.  E.  776,  56  Am.  Rep.  684;  Car- 
roll  v.  Boston  Elevated  Railway,  200 
Mass.  527,  536,  86  N.  E.  793;  Wylie 
v.  Marinofsky,  201  Mass.  538,  88  N. 
E.  448.  The  only  question  in  the 
case  was  whether  the  plaintiffs  re- 
ceived die  freight  The  defendant 
did  not  set  up  an  affirmative  defense, 
the  burden  of  proving  which  would 
be  upon  it  The  defendant  offered 
evidence  merely  denying  the  claim 
of  the  plaintiffs  and  tending  to  show 
that  the  freight  was  in  fact  delivered 
to  an  authorized  agent  of  die  plain- 
tiffs and  die  fact  that  some  evidence 
was  offered  by  the  plaintiffs  that  the 
goods  were  not  delivered  to  them  or 
their  authorized  agent  did  not  place 
the  burden  on  the  defendant  of  show- 
ing that  the  merchandise  was  not  de- 


livered. The  burden  of  proving  their 
case  remained  throughout  with  the 
lpaintiffs  and  did  not  at  any  time  shift 
to  the  defendant  Powers  v.  Russell, 
13  Pick.  69,  76;  Central  Bridge  Corp. 
v.  Butler,  2  Gray,  130,  131;  Hughes 
v.  Williams,  229  Mass.  467,  470,  471, 
118  N.  E.  914." 

12.  Bland  et  al.  v.  Chicago  &  A. 
R.  Co.  (Mo.  1921),  232  S.  W.  232. 

13.  Bland  et  al.  v.  Chicago  &  A. 
R.  Co.  (Mo.  1921),  232  S.  W.  232. 

14.  Galveston,  R.  &  S.  A.  Ry.  Co. 
v.  Buck  et  al.  (Tex.  1921),  230  S.  W. 
891  (State  Shipment). 

15.  Koch  v.  Delaware,  L.  &  W. 
R.  R.  Co.  (N.  J.  1920),  110  AtL  128. 
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no  control  held  not  to  state  a  defense.16  Compliance  by  a  carrier 
with  the  regulations  of  the  Interstate  Commerce  Commission  in 
the  transportation  of  explosives  does  not  relieve  it  from  its 
common-law  duty  to  exercise  such  additional  care  as  is  required 
by  the  circumstances  of  the  particular  case.17 


16.  Lehigh  Valley  R.  Co.  v.  John 
Lysaght,  Ltd.,  271  Fed.  906. 

17.  Lehigh  Valley  R.  Co.  v.  Allied 
Machinery  Co.  of  America,  271  Fed. 
900. 

In  Lehigh  Valley  R.  Co.  v.  John 
Lysaght,  Ltd.,  271  Fed.  906,  the  court 
said,  p.  909: 

"The  liability  of  the  defendant  de- 
pends upon  the  Interstate  Commerce 
Act  and  the  uniform  bill  of  lading 
approved  by  the  Interstate  Commerce 
Commission.  The  act  of  March  4, 
1915,  a  176,  38  Stat,  L.  1196  (Comp. 
St.  §8604a),  amending  the  Interstate 
Commerce  Act,  incorporates  what  is 
known  as  the  Carmack  Amendment, 
which  reads,  so  far  as  material  in 
this  case,  as  follows: 

That  any  common  carrier,  railroad, 
or  transportation  company  receiving 
property  for  transportation  from  a 
point  in  one  state  to  a  point  in  another 
state  shall  issue  a  receipt  or  bill  of 
lading  therefor  and  shall  be  liable  to 
the  lawful  holder  therefor  for  any 
loss,  damage,  or  injury  to  such  prop- 
erty caused  by  it  or  by  any  common 
carrier,  or  transportation  company 
to  which  such  property  may  be  de- 
livered or  over  whose  line  such  prop- 
erty may  pass,  and  no  contract,  re- 
ceipt, or  regulation  shall  exempt  such 
common  carrier,  railroad,  or  trans- 
portation company  from  the  liability 
hereby  imposed:  Provided,  that 
nothing  in  this  section  shall  deprive 
any  holder  of  such  receipt  or  bill  of 
lading   of   any   remedy  or   right   of 


action  which  he  has  under  existing 
law. 

'That  the  common  carrier,  railroad, 
or  transportation  company  issuing 
such  receipt  or  bill  of  lading  shall 
be  entitled  to  recover  from  the  com- 
mon carrier,  railroad,  or  transporta- 
tion company  on  whose  line  the  loss, 
damage,  or  injury  shall  have  been 
sustained  the  amount  of  such  loss, 
damage,  or  injury  as  it  may  be  re- 
quired to  pay  to  the  owners  of  such 
property,  as  may  be  evidenced  by  any 
receipt,  judgment,  or  transcript  there- 
of/ 

"The  defendant  contends  that  it  is 
not  liable  for  any  loss  or  damage  not 
'caused  by  it/  and  alleges  that  this 
explosion  was  not  caused  by  it 
These  words  of  the  act  were  used 
to  make  the  initial  carrier  liable  for 
any  loss  or  damage  occurring  during 
the  whole  course  of  transportation, 
whether  caused  by  it  or  by  a  con- 
necting carrier,  though  they  apply, 
also,  to  each  carrier  as  to  loss  or 
damage  on  its  own  line.  Georgia 
Railway  Co.  v.  Blish  Milling  Co., 
241  U.  S.  190,  36  Sup.  Ct.  541.  60  L 
Ed.  948.  Congress  cannot  have  in- 
tended to  reduce  the  liability  of  com- 
mon carriers  to  that  of  ordinary 
bailees  for  their  own  negligence  only. 
Happier  words  than  'caused  by  if 
might  have  been  used,  but  they  fairly 
cover  loss  or  damage  for  which  the 
carrier  would  be  liable  at  common 
law.  See  Adams  Express  Co.  v. 
Croninger,  226  U.  S.  491,  506,  33 
Sup.  Ct.  148,  57  L.  Ed.  314,  44  L.  R. 
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Right  to  Sell.18 

A.  (N.  S.)  257;  Cincinnati,  etc.,  R 
R.  Co.  v.  Rankin,  241  U.  S.  319,  326, 
36  Sup.  Ct.  555,  60  L.  Ed.  1022,  L.  R 
A.  1917A,  265. 

"Counsel  for  the  railroad  com- 
pany make  a  very  interesting  argu- 
ment to  the  effect  that  in  the  time 
of  the  general  European  War,  when 
the  defendant  was  compelled  to  carry 
these  dangerous  agencies,  an  explo- 
sion like  this  should  be  treated  as 
an  act  of  God.  Wc  are  not  per- 
suaded by  it.  If  it  be  better  public 
policy  to  take  this  step  in  advance 
(a  question  we  will  not  discuss),  it 
must  be  taken  by  Congress,  and  not 
by  the  courts. 

"Compliance  with  the  requirements 
of  the  federal  law  as  to  the  trans- 
portation of  explosives  does  not  ful- 
fill the  whole  of  the  carrier's  duty  at 
common  law.  This  subject  has  been 
considered  in  the  case  of  Lehigh  Val- 
ley Railroad  Co.  v.  Allied  Machinery 
Co.  of  America,  271  Fed.  900,  handed 
down  herewith.  The  carrier  is 
bound,  wherever  the  regulations  of 
the  Interstate  Commerce  Commis- 
sion do  not  apply,  to  exercise  due 
care  according  to  the  circumstances. 
Compliance  with  the  regulations 
would  not,  for  instance,  justify  the 
carrier  in  dispensing  with  watchmen 
or  with  fire  equipment.  If  this  is 
so,  the  number  and  competency  of 
the  watchmen  and  the  efficiency  of 
the  fire  equipment  are  subjects  for 
consideration.  The  New  Jersey 
Court  of  Errors  and  Appeals  held  to 
this  effect  in  New  Jersey  Fidelity, 
etc.,  Co.  v.  Lehigh  Valley  R  R  Co., 
92  N.  J.  Law,  467,  105  Atl.  206,  cer- 
tiorari denied  249  U.  S.  600,  39  Sup. 
Ct.  258,  63  L.  Ed.  796;  Howell  v. 
Lehigh   Valley   R.   R.   Co.,   109   Atl. 


309,  certiorari  denied  April  26,  1920, 
253  U.  S.  482  ,40  Sup.  Ct.  482,  64  L. 
Ed. — ,  and  Royal  Indemnity  Co.  v. 
Lehigh  Valley  R  R  Co,  109  Atl.. 
745,  certiorari  denied  April  26,  1920, 
253  U.  S.  483,  40  Sup.  Ct  482,  64  L. 
Ed. .  It  follows  from  the  fore- 
going that  the  third  defense,  viz.  that 
the  fire  originated  on  a  boat  lying 
at  the  defendant's  terminal,  with 
which  it  had  no  relations,  would  be 
no  justification,  if  true."  Lehigh 
Valley  R.  Co.  v.  John  Lysaght,  Ltd., 
271   Fed.  906,  909. 

In  an  action  against  a  railroad 
company  for  loss  and  damage  to 
property  in  transit,  alleged  to  have 
been  due  to  the  carrier's  negligence, 
and  which  resulted  from  a  fire  or- 
iginating in  cars  containing  explos- 
ives, standing  in  the  same  yard,  caus- 
ing explosions  which  destroyed  and 
damaged  the  property,  where  the 
cause  of  the  fire  was  in  contro- 
versy on  the  trial,  the  pleadings  in 
other  cases,  in  which  such  carrier  ad- 
mitted that  the  fire  was  due  to  in- 
cendiarism, held  admissible.  Lehigh 
Valley  R  Co.  v.  Allied  Machinery 
Co.  of  America,  271  Fed.  900. 

18.  In  Burrell  Collins  Brokerage 
Co.  v.  Hines,  Director  General  (Mo. 
1921),  230  S.  W.  371,  the  court  said: 

"This  is  an  action  in  conversion. 
The  petition  was  filed  in  two  counts 
— the  first  being  based  on  an  action 
in  conversion,  and  the  second  on  an 
action  in  tort  for  damages:  both 
counts  covering  the  same  transaction. 
At  the  close  of  plaintiff's  evidence, 
the  second  count  was  dismissed,  and 
the  case  proceeded  on  the  first. 

"The  action  arises  out  of  a  ship- 
ment of  a  carload  of  apples  originat- 
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ing  at  Attica,  N.  Y.,  and  consigned  to 
plaintiff  at  Kansas  City,  Mo.  The 
apples  were  shipped  in  bulk  in  a  box 
car,  and  were  received  at  Kansas  City 
and  placed  on  the  team  tracks  of 
the  Missouri  Pacific  Railroad  Com- 
pany at  the  foot  of  Grand  avenue,  on 
either  the  15th  or  16th  of  November, 
1918,  and  consignee  notified  by  the 
railroad  company.  The  apples  were 
inspected  by  plaintiff  and  found  to  be 
in  good  merchantable  condition,  as 
shown  by  the  testimony  of  plaintiff. 

"On  November  19,  1918,  plaintiff 
ordered  said  shipment  diverted  to 
Solomon,  Kan.,  to  move  via  the 
Union  Pacific  Railroad,  a  connecting 
carrier  of  the  Missouri  Pacific  Rail- 
road at  Kansas  City.  The  diversion 
order  was  given  to  the  Grand  avenue 
office  of  the  Missouri  Pacific,  was  re- 
ceived about  3:35  p.  m.  November 
19th,  and  accepted  by  defendant's 
agents  at  that  office.  The  defendant 
railroad  company  offered  the  ship- 
ment to  the  Union  Pacific  Railroad 
for  transportation  to  Solomon,  Kan., 
but  it  was  refused  by  the  latter  com- 
pany because  of  an  embargo  (of 
which  plaintiff  had  no  notice)  exist- 
ing against  the  acceptance  of  perish- 
able freight  loaded  in  box  cars. 

"An  agent  of  the  defendant  rail- 
road company,  on  November  22,  or 
23,  1918,  notified  plaintiff  of  the  re- 
fusal by  the  Union  Pacific  Railroad 
Company  to  accept  the  shipment  by 
reason  of  said  embargo,  and  sug- 
gested defendant's  willingness  to  sup- 
ply a  refrigerator  car  for  plaintiff's 
use  in  transferring  the  apples  thereto 
from  the  box  car  in  which  they  had 
been  shipped  and  defendant  further 
advised  that  if  plaintiff  desired  de- 
fendant would  execute  the  transfer 
of  the  apples  at  plaintiffs  expense. 


Plaintiff  refused  to  assume  the  ex- 
pense of  the  transfer  and  stated  that 
it  would  send  a  man  to  superintend 
the  transfer.  Defendant  refused 
this  offer. 

"On  November  27,  1918,  defendant 
company  sold  the  apples,  deducting 
the  amount  of  freight  charges  due 
carrier  for  the  transportation  of  the 
shipment  from  Attica,  N.  Y.,  to  Kan- 
sas City,  Mo.,  and  tendered  the  bal- 
ance to  plaintiff  in  full  settlement, 
which  tender  was  refused.  The  ap- 
ples were  sold  for  $750,  the  charges 
against  the  shipment  were  $304.40, 
and  balance  was  the  basis  of  the 
tender. 

"The  petition,  after  alleging  formal 
matters  about  which  there  is  no  dis- 
pute, charged  that  defendant  accept- 
ed said  diversion  for  the  purpose  of 
transporting  said  car  to  Solomon, 
Kan.,  but  that  defendant,  contrary 
to  the  rights  of  plaintiff,  illegally  and 
unlawfully  converted  said  apples  to 
its  own  use,  and  that  said  carload  of 
apples  was  of  the  value  of  $1,279.46, 
and  prayed  judgment  therefor,  to- 
gether with  interest  and  costs. 

"The  answer  was  a  general  denial, 
and  as  a  further  defense  avers  that 
the  carload  of  apples  in  question  was 
received  at  Kansas  City  on  November 
15,  1918,  and  set  at  the  Grand  avenue 
station  team  track  of  defendant  com- 
pany, the  usual  and  customary  place 
for  unloading  cars  consigned  to 
plaintiff  ,and  plaintiff  was  so  notified ; 
that  plaintiff  did  not  unload  said  car 
but  permitted  it  to  remain  on  said 
track  until  November  19,  1918,  when 
telephone  directions  were  given  by 
plaintiff  to  divert  the  shipment  to 
Solomon,  Kan.,  over  the  Union  Pa- 
cific Railroad;  that  the  operators  of 
defendant    company     attempted     to 
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comply  with  the  instructions  of 
plaintiff  and  promptly  switched  the 
sai4  car  to  the  tracks  of  the  Union 
Pacific  Railroad  company  at  Kansas 
City,  Mo.,  and  tendered  same  to  the 
operators  thereof  for  transportation 
and  delivery  to  Solomon,  Kan.,  but 
it  was  by  them  refused,  for  the  reas- 
on that  there  was  at  the  time  in  ef- 
fect over  the  line  of  the  Union  Pa- 
cific Railroad  company  an  embargo 
against  all  perishable  commodities 
not  loaded  in  refrigerator  cars,  and 
avers  that  said  apples  were  not 
loaded  in  a  refrigerator  car. 

"Further  answering,  defendant 
states  that  on  November  21,  1918, 
and  again  on  November  22,  1918, 
plaintiff  was  notified  by  defendant 
that  said  shipment  had  been  tendered 
the  connecting  carrier,  and  been  re- 
fused on  account  of  said  embargo, 
and  that  thereupon  defendant  ten- 
dered possession  of  said  car  to 
plaintiff,  and  that  it  was  subject  to 
plaintiff's  disposition;  that  defendant 
would  furnish  plaintiff  a  refrigerator 
car  for  transfer  of  the  apples  by 
plaintiff,  or  defendant  would  transfer 
them  at  plaintiff's  expense ;  and  avers 
that  plaintiff  wrongfully  refused  to 
accept  and  transfer  the  contents  of 
the  car  and  refused  to  dispose  of 
the  contents  thereof. 

"Defendant  further  says:  There 
was  at  the  time  a  tariff  in  force  and 
effect,  duly  filed,  published,  and  ap- 
proved by  the  Interstate  Commerce 
Commission,  applicable  to  the  lines 
of  the  Missouri  Pacific  Railroad 
Company  and  the  operation  thereof, 
known  and  designated  as  Tariff 
Item  No.  435,  p.  32,  Joint  Circular 
114E,  providing: 

"'Orders  for  diversion  or  recon- 
signment  will  not  be  accepted  under 


these  rules  at  or  near  a  station  or  to 
a  point  of  delivery  against  which  an 
embargo  is  in  effect.' 

"That  such  refusal  of  plaintiff  and 
its  insistence  that  the  said  car  be 
diverted  was  in  violation  of  said  In- 
terstate Commerce  Tariff.  That  on 
November  26,  1918,  defendant  noti- 
fied plaintiff  that  the  contents  of  said 
car  would  be  sold  at  public  auction 
on  November  27,  1918,  and  that  the 
contents  were  so  sold  on  the  adver- 
tised date  to  the  highest  bidder  for 
$750.  That  the  embargo  of  the  Union 
Pacific  Railroad  was  unknown  to  the 
agent  of  defendant,  to  whom  plaint- 
iff directed  said  car  to  be  diverted, 
and  that  neither  this  agent  nor  any 
other  agent  of  defendant  had  author- 
ity to  waive  the  provisions  of  the 
said  embargo. 

"Plaintiffs  reply  thereto  is  a  gen- 
eral denial. 

"The  trial  resulted  in  a  verdict  for 
defendant,  and  plaintiff  appeals. 
Plaintiff  duly  filed  its  motion  for  a 
new  trial,  alleging  (1)  the  verdict 
of  the  jury  is  contrary  to  law,  and 
(2)  the  verdict  is  not  supported  by 
the  evidence,  which  motion  was 
overruled  by  the  court.  Plaintiff  in 
its  assignment  of  errors  includes, 
with  others,  the  two  objections  above 
referred  to,  and  contends  that  the 
verdict  of  the  jury  is  against  the 
law  as  declared  by  the  court  in  in- 
struction A  given  in  behalf  of 
plaintiff,  that  said  instruction  cor- 
rectly declared  the  law,  and  that  the 
verdict  was  contrary  to  the  facts  pre- 
sented at  the  trial. 

"Instruction  A  above  referred  to, 
is  in  effect,  as  follows:  (1)  The  jury 
is  instructed  that,  if  the  defendant 
accepted  from  the  plaintiff  the  ship- 
ment of  apples  for  transportation  to 
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Solomon,  Kan.,  that  it  then  and  there 
became  its  duty  to  transport  said  ap- 
ples to  destination.  (2)  If  the  jury 
find  that,  after  accepting  said  ship- 
ment for  transportation,  defendant 
refused  to  transport  said  apples  as 
agreed,  but  held  same  in  its  posses- 
sion at  Kansas  City,  Mo.,  and  there- 
after sold  same  without  permission 
from  plaintiff,  contrary  to  shipping 
instructions,  the  defendant  was  guilty 
of  conversion  of  said  apples  at  the 
time  it  refused  to  transport  the  same, 
unless  the  jury  find  it  was  prevented 
from  transporting  said  apples  to  des- 
tination by  an  embargo  placed  subse- 
quent to  the  acceptance  of  the  ship- 
ment, and  further  that  if  the  em- 
bargo was  in  existence  at  the  time 
shipment  was  accepted  and  had  been 
for  sufficient  length  of  time  for  de- 
fendant to  know  of  its  existence  by 
the  exercise  of  ordinary  care,  then 
the  embargo  was  no  defense,  unless 
the  plaintiff  had  been  notified  of  same 
at  the  time  the  shipment  was  deliv- 
ered  for   transportation. 

"The  testimony  shows  that  the  or- 
der to  divert  the  shipment  was  given 
by  plaintiff  to  defendant  on  Novem- 
ber 19,  1918,  about  3:35  p.  m.,  and 
was  received  and  accepted  by  de- 
fendant One  J.  W.  Brown,  a  wit- 
ness for  defendant,  testified  that  he 
was  a  team  track  man  in  the  employ 
of  defendant  company  at  the  Grand 
Avenue  station  and  that  his  duties 
were  to  help  out  Mr.  E.  H.  Hinson, 
the  cashier  of  the  defendant  com- 
pany at  that  station;  that  he  some- 
times received  and  wrote  down  tele- 
phone orders  transmitted  to  said  of- 
fice; that  he  received  the  diversion 
order  in  question  by  telephone  from 
Mr.  Burrel  Collins,  and  identified 
the  order;  that  he  wrote  down  only 


what  Mr.  Collins  told  him  over  the 
telephone.  E.  H.  Sinson,  another 
witness  for  defendant,  testified  that 
he  was  in  the  employ  of  defendant 
company  at  Grand  avenue  station, 
and  that  Brown  was  employed 
there,  and  in  the  absence  of  Hin- 
son took  care  of  the  office  and  re- 
ceived shipping  orders  and  freight 
for  transportation,  just  the  same  as 
he  (Hinson)  would  if  he  were 
there. 

"It  must  be  concluded,  therefore, 
that  the  order  for  the  diversion  of 
the  shipment  of  apples  in  question 
was  received  and  accepted  by  de- 
fendant company  for  shipment  to 
Solomon,  Kan.  The  testimony  is  un- 
disputed that  defendant  company, 
after  accepting  the  shipment,  re- 
fused to  ship  the  apples  to  Solomon, 
Kan.,  as  directed  in  the  order,  and 
that  the  embargo  on  such  shipment 
was  not  placed  subsequent  to  the  ac- 
ceptance of  the  order  for  diversion, 
but  that  the  embargo  was  in  exist- 
ence and  had  been  in  effect  for  about 
one  month  prior  to  the  acceptance 
of  the  diversion  order  aforesaid,  and 
that  plaintiff  had  not  been  notified 
of  the  same  at  the  time  the  shipment 
was  delivered  for  transportation. 
It  is  therefore  the  opinion  of  the 
court  that  the  jury  disregarded  the 
law  as  the  court  gave  it  in  returning 
a  verdict  for  defendant.  The  jury 
is  bound  to  take  the  law  from  the 
court,  and  when  the  law  is  an- 
nounced by  the  court  it  is  the  law 
of  the  case,  until  overruled  by  a 
higher  authority. 

"It  naturally  follows  that  a  verdict 
in  direct  conflict  with  the  law  as  laid 
down  by  the  court  is  against  the  law. 
So  far  as  the  jury  is  concerned, 
there  is  no  such  thing  as  the  charge 
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by  the  court  being  contrary  to  law, 
because,  whatever  his  charge  may  be, 
it  is  the  law  to  them.  The  jury  can 
no  more  be  permitted  to  disregard 
the  instructions  of  the  court,  and 
itself  ascertain  the  law,  than  it  would 
be  permitted  to  go  outside  the  evi- 
dence to  find  the  facts.  Such  a 
course  would  destroy  our  system  of 
keeping  separate  and  distinct  the 
powers  of  courts  and  juries,  and 
would  work  confusion  in  the  admin- 
istration of  the  law.  In  Wallace  v. 
Weaver,  47  Mont.  437,  133  Pac  1099, 
Holloway,  J.,  says  of  this  rule: 

"'Any  other  rule  than  that  an- 
nounced above  would  confer  upon 
the  jurors  in  every  instance  the  au- 
thority to  determine  the  law  of  the 
case  as  well  as  the  facts.' 

"In  Aultman  v.  Reams  9  Neb.  487, 
4  N.  W.  81,  the  court  said: 

"'Whether  right  or  wrong,  it  was 
the  duty  of  the  jury  to  respect  and 
obey  the  instructions.' 

"The  same  principle  is  discussed  in 
Payne  v.  Railroad,  129  Mo.  loc  cit. 


421,  31  S.  W.  889,  in  which  the  court 
said : 

"'The  jury  evidently  disregarded 
the  instruction,  and  the  trial  court 
should  have  set  aside  the  verdict  for 
that  reason,  if  for  no  other.' 

"And  again  in  Shohoney  v.  Rail- 
road, 223  Mo.  loc.  cit  684,  122  S.  W. 
1036,  our  Supreme  Court  has  spoken : 

"  'It  sometimes  happens  that  a  trial 
judge  is  conscious  that  a  cause  on 
trial  has  drifted  away  from  his  con- 
trol and  is  decided  against  his  rul- 
ings, and  when  that  is  the  case  he  has 
but  one  course  of  duty;  that  is,  to 
set  aside  the  verdict.' 

"See  also  House  v.  Davis,  130  Ark. 
387,  197  S.  W.  693. 

"In  the  present  case  the  jury  failed 
to  follow  the  law  as  given  by  the 
court  in  plaintiffs  instruction  A,  and 
for  that  reason  plaintiffs  motion  for 
a  new  trial  should  have  been  sus- 
tained. Other  questions  raised  need 
not  be  considered  at  this  time. 

"The  judgment  is  reversed,  and  the 
cause  remanded." 
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CHAPTER  V. 

LIABILITY  FOR  NEGLIGENCE. 

In  General.  A  tank  car,  owned  by  the  shipper,  filled  with 
gasoline,  was  delivered  to  a  railroad  company  for  the  transporta- 
tion of  gasoline  to  a  consignee  under  a  bill  of  lading  which  en- 
titled the  owner  to  payment  for  the  use  of  the  car  on  a  mileage 
basis.  The  car  was  not  delivered  to  the  consignee,  but  diverted,, 
and  was  not  returned  to  the  owner  for  three  months.  Held, 
that  the  railroad  company  was  a  bailee  for  hire  of  the  car,  and 
that  the  contract  of  bailment  was  for  its  use  only  in  accordance 
with  the  bill  of  lading;  that  its  diversion  was  a  breach  of  the 
contract,  and,  whether  intentional  or  through  negligence,  ren- 
dered the  railroad  company  liable  for  all  damages  sustained 
by  the  owner,  including  the  value  of  its  use  while  detained.1 
In  an  action  by  a  purchaser  of  wheat  against  a  wharf  company 
to  which  it  had  been  delivered  for  its  loss  by  fire  caused  by  flood 
waters  reaching  an  adjacent  car  of  unslacked  lime  in  the  yards 
of  a  third  party,  to  which  the  wharf  company  had  moved  it  to 
escape  the  floods,  such  removal  held  not  under  the  evidence 
actionable  negligence,  it  being  made  in  good  faith  in  the  stress 
of  grave  and  impending  danger,  and  with  the  view  of  saving  the 
property  from  injury.2  Where  a  claimant  shipped  a  valuable 
show  horse  accompanied  by  an  attendant  who  hung  a  lantern 
on  the  inside  of  the  car,  it  is  held  that  the  carrier  was  liable 
for  damages  caused  by  burning  of  the  horse  where  a  jolt  caused 
the  lantern  to  fall  and  set  fire  to  the  car,  as  the  carrier  was 
bound  to  know  that  it  was  customary  for  persons  to  accompany 
such  shipments  and  to  hang  lanterns  in  such  cars.8    The  mere 

1.  Empire  Refineries,  Inc.  v.  3.  Ray  v.  Wabash  Ry.  Co.  (Mo. 
Guaranty  Trust  Co.  of  New  York  ct      1921),  232  S.  W.  268. 

al.,  271  Fed.  668.  In  an  action  for  injury  to  claim- 

2.  Fort  Worth  Elevators  Co.  v.  ant's  stallion  burned  while  in  a  palace 
Keel  &  Son  et  al.  (Tex.  1921),  231  horse  car  in  freightyards,  instruc- 
S.  W.  481.  tion  that  if  the  railroad  and  its  em- 
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fact  that  the  wheel  of  the  car  in  a  train  breaks  in  transit  causing 
a  shipment  of  live  stock  to  be  delayed  six  or  seven  hours  does 
not  of  itself  show  negligence  on  the  part  of  the  railroad  company 
where  it  appears  that  the  breaking  of  the  wheel  was  due  to  a 
hidden  defect,  but  in  order  to  establish  that  the  railroad  com- 
pany was  guilty  of  negligence  it  must  be  shown  by  the  claimant 
that  the  breaking  of  the  wheel  was  due  to  some  fault  of  the 
carrier.4  In  reviewing  a  verdict  in  favor  of  a  shipper  whose 
goods  had  been  destroyed  by  fire  while  stored  in  cars  on  a  pier 
awaiting  export  and  which  fire  had  been  caused  by  the  explosion 
of  ammunition  during  the  war  and  which  was  on  its  way  for 
export  to  France,  the  court  said,  p.  900 :5  "The  Lehigh  Valley 
Railroad  Company  operates  a  great  railroad  terminal  on  a  penin- 
sula extending  easterly  from  the  west  or  New  Jersey  side  of  the 
Upper  Bay  of  New  York,  known  as  the  Black  Tom  Terminal. 
The  distance  from  the  easterly  or  water  end  to  the  land  end  is 
4,900  feet,  and  at  the  easterly  end  there  is  a  yard  of  11  acres  and 
about  600  feet  wide  from  the  north  to  the  south  side,  where 
loaded  cars  are  stored.  On  the  night  of  July  29-30,  1916,  there 
were  39  cars  standing  on  the  north  side  of  the  yard,  11  loaded 
with  high  explosives,  3  with  wet  nitro-cellulose,  17  with  ammuni- 
tion for  cannon,  2  with  combination  fuses,  5  with  benzol,  and  1 
with  toluol.  On  the  south  side  of  the  yard  there  were  standing 
19  cars  loaded  with  machinery  under  straight  nonnegotiable  bills 
of  lading  for  export,  litherage  free,  of  the   New   York,   New 

ployes  negligently  bumped  or  shoved  that  a  railroad  was  negligent  in  fail- 
violently  another  car  or  engine  ing  properly  to  ventilate  a  box  car  in 
against  the  car  containing  the  horse,  which  horses  were  shipped  because  it 
etc.,  thereby  causing  a  lighted  Ian-  failed  to  nail  strips  across  the  open 
tern  to  be  knocked  from  its  place  or  north  door  of  the  car  through  which 
position,  and  claimant  or  the  attend-  the  horses  were  loaded,  but  instead 
ants  of  the  horse  exercised  ordinary  shut  the  door.  Gulf,  C  &  S.  F.  Ry. 
care  in  placing  the  lantern,  the  jury  Co.  v.  Culwell  (Tex.  1919),  216  S. 
should  find  for  claimant  was  not  er-  W.  457 
roneous,  in  view  of  another  charge 

defining  negligence,  as  placing  on  the  4.  Bland  et  al.  v.  Chicago  &  A. 
railroad  an  obligation  to  exercise  the  R.  Co.  (Mo.  1921),  232  S.  W.  232. 
highest  instead  of  an  ordinary  de- 
gree of  care.  Ray  v.  Wabash  Ry.  5  Lehigh  Valley  R  Co.  v.  Allied 
Co.  (Mo.  1921),  232  S.  W.  268.  Machinery  Co.  of  America,  271  Fed. 
Evidence  held  insufficient  to  show  900. 
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Haven  &  Hartford  Railroad  Company,  consigned  to  the  plain- 
tiff, the  Allied  Machinery  Company,  and  one  car  consigned  to  the 
same  company  under  a  straight  nonnegotiable  bill  of  lading  of 
the  Chicago  &  Northwestern  Railway  Company,  goods  to  be 
delivered  at  Black  Tom  Terminal.    All  of  these  cars,  except  the 
last,  were  in  course  of  transportation  in  interstate  commerce  for 
export,  and  the  liability  of  the  defendant  in  respect  to  all  of 
them  was  that  of  warehouseman,  and  not  of  common  carrier, 
by  virtue  of  a  provision  in  the  uniform  bill  of  lading  approved 
by  the  Interstate  Commerce  Commission  providing  that,  in  case 
goods  are  not  removed  within  a  certain  time  after  notice  of  ar- 
rival, the  liability  of  the  railroad  company  shall  become  that 
of  warehouseman.     During  the  night  a  small  fire  broke  out  in 
one  of  the  ammunition  cars  on  the  north  side  of  the  yard,  which 
gradually  increased,  and  at  2:07  a.  m.  a  great  explosion  occurred, 
followed  by  a  second  half  an  hour  later,  as  the  result  of  which 
all  the  goods  in  the  20  cars  mentioned  standing  on  the  south 
side  of  the  yard  were  damaged  or  destroyed.    The  Allied  Ma- 
chinery Company,  as  consignee  of  19  cars  and  as  assignee  of  the 
claim  of  the  shipper  of  the  twentieth  car,  instituted  this  suit 
to  recover  for  the  loss.    The  plaintiff's  right  of  recovery  depends 
entirely  on  proving  negligence  on  the  part  of  the  railroad  com- 
pany.   The  cause  came  on  for  trial  before  Judge  Mack.     The 
verdict  was  for  the  plaintiff  for  the  full  amount  of  its  claim,  and 
this  writ  of  error  was  taken  to  the  judgment  entered  thereon. 
There  are  46  assignments  of  error,  but  we  shall  take  up  only 
the  contentions  which  underlie  those  which  were  argued.    For 
instance,  the  plaintiff's  right  to  maintain  the  action  was  not 
contested,  nor  was  its  right  to  recover  for  the  loss  in  connection 
with  the  twentieth  car,  which  amounted  to  less  than  the  sum 
of  $3,000.     The   defendant   claims   that,   if   it  complied   with 
the  regulations  of  the  Interstate  Commerce  Commission  as  to 
the  transportation  of  explosives,  it  discharged  its   full   duty. 
The  trial  judge  rightly  held  that  those  regulations  were  exclu- 
sive whenever  they  applied,  but  that  Congress  had  not  attempted 
to  regulate  the  whole  subject,  and  that  the  defendant  remained 
under  the  common-law  duty  of  exercising  care  according  to  the 
circumstances,  wherever  Congress  and  the  Interstate  Commerce 
Commission  had  provided  no  regulations  as  well  as  where  they 
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had.  It  is  evident  that  such  regulations  in  the  nature  of  things 
are  applicable  to  the  handling  of  these  dangerous  agencies  in 
all  situations.  But  there  remains  the  care  appropriate  to  the 
particular  situation  in  each  case  which  it  would  be  impossible 
to  cover  by  general  regulations.  Such  an  instance  is  illustrated 
in  Texas  &  Pacific  R.  R.  Co.  v.  Coutourie,  135  Fed.  465,  68  C. 
C.  A.  177,  and  Marande  v.  Texas  &  Pacific  R.  R.  Co.,  184  U.  S. 
173,  22  Sup.  Ct.  340,  46  L.  Ed.  487.  The  case  required  on  a 
terminal  like  the  defendant's,  accessible  not  only  from  one  end 
by  land,  but  at  the  other  and  on  both  sides  by  water,  might  differ 
from  that  required  in  a  terminal  accessible  only  from  the  land. 
So  the  care  required  where  cars  loaded  with  dangerous  explo- 
sives stand  near  other  cars  might  be  different  from  the  case 
where  they  were  widely  separated.  A  multitude  of  such  cases 
could  be  suggested.  Can  it  be  believed  that  conformity  with 
these  regulations  will  excuse  a  carrier  from  maintaining  a  proper 
watch  to  discover  fires  and  proper  equipment  to  extinguish 
them?  If  not,  then  the  question  of  the  sufficiency  of  what  has 
been  provided  is  a  proper  subject  of  inquiry.  The  court  treated 
the  question  of  the  origin  of  the  fire  from  two  points  of  view, 
viz.  either  as  the  result  of  spontaneous  combustion,  as  the  de- 
fendant claimed,  or  incendiarism,  as  the  plaintiff  claimed.  He 
instructed  them  that,  if  the  fire  was  the  result  of  spontaneous 
combustion,  all  testimony  of  the  defendant's  practice  in  respect 
of  permitting  persons  to  come  into  the  terminal  from  the  land 
and  water  sides  was  totally  irrelevant.  If,  however,  it  was  of 
an  incendiary  origin,  especially  in  view  of  the  German  propa- 
ganda and  the  general  apprehension  of  acts  of  violence  from 
German  sympathizers,  such  evidence  was  quite  material.  Of 
course,  in  either  case,  the  sufficiency  of  the  fire  equipment  would 
be  a  relevant  inquiry  in  connection  with  the  question  of  the  care 
exercised  by  the  railroad  company.  Upon  the  question  of 
the  origin  of  the  fire  the  court  quite  properly  admitted,  over  the 
objection  and  exception  of  the  defendant,  the  pleadings  in  two 
cases  brought  by  other  parties  in  the  Supreme  Court  of  the  state 
of  New  York  to  recover  for  damages  resulting  from  the  same 
explosion.  The  complaint  in  each  of  these  cases  charged: 
'XVIII.  That  the  said  fire  and  explosion  hereinbefore  specified 
in  paragraph  IX  herein  was  caused  by  incendiarism.'    To  which 
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the  defendant's  verified  answer  responded:  'Eighteenth.  The 
defendant  admits  the  allegations  of  paargraph  XVIII  of  the 
complainant.'  These  admissions  were  properly  received, 
although  they  were  not  conclusive.  They  were  made  some  time 
after  the  present  suit  was  brought,  and  there  was  no  attempt 
to  qualify  or  explain  them.  Pope  v.  Allis,  115  U.  S.  363,  6  Sup. 
Ct.  69,  29  L.  Ed.  393 ;  Cook  v.  Barr,  44  N.  Y.  156.  Although  the 
action  was  for  negligence,  and  not  upon  the  bill  of  lading,  the 
goods  were  still  in  the  course  of  transportation,  and  the  right  of 
the  consignee  as  lawful  holder  of  the  bill  of  lading  to  maintain 
an  action  for  negligence  in  respect  to  the  property  held  by  the 
carrier  as  warehouseman  is  governed  by  the  Carmack  Amend- 
ment of  the  Interstate  Commerce  Act,  section  7,  Act  June  29, 
1906,  34  Stat.  595  (Comp.  St.  §§  8604a,  8604aa),  Penna.  R.  R. 
Co.  v.  Olivit  Bros.,  243  U.  S.  574,  37  Sup.  Ct.  468,  61  L.  Ed.  908; 
Southern  Ry.  Co.  v.  Prescott,  240  U.  S.  632,  36  Sup.  Ct.  469,  60 
L.  Ed.  836;  Georgia  Ry.  Co.  v.  Blish  Milling  Co.,  241  U.  S.,  190, 
36  Sup.  Ct.  541,  60  L.  Ed.  948.  For  the  purpose  of  this  case,  the 
amendment,  which  is  the  same  in  all  subsequent  amendments  of 
the  Interstate  Commerce  Act,  as  it  was  when  originally  passed, 
reads:  'That  any  common  carrier,  railroad,  or  transportation 
company  receiving  property  for  transportation  from  a  point  in 
one  state  to  a  point  in  another  state  shall  issue  a  receipt  or  bill 
of  lading  therefor  and  shall  be  liable  to  the  lawful  holder  there- 
of for  any  loss,  damage,  or  injury  to  such  property  caused  by  it 
or  by  any  common  carrier,  railroad,  or  transportation  company 
to  which  such  property  may  be  delivered  or  over  whose  line  or 
lines  such  property  may  pass,  and  no  contract,  receipt,  rule,  or 
regulation  shall  exempt  such  common  carrier,  railroad,  or  trans- 
portation company  from  the  liability  hereby  imposed :  Provided, 
that  nothing  in  this  section  shall  deprive  any  holder  of  such  re- 
ceipt or  bill  of  lading  of  any  remedy  or  right  of  action  which  he 
has  under  existing  law.  That  the  common  carrier,  railroad,  or 
transportation  company  issuing  such  receipt  or  bill  of  lading 
shall  be  entitled  to  recover  from  the  common  carrier,  railroad, 
or  transportation  company  on  whose  line  the  loss,  damage,  or 
injury  shall  have  been  sustained  the  amount  of  such  loss,  dam- 
age, or  injury  as  it  may  be  required  to  pay  to  the  owners  of  such 
property,  as  may  be  evidenced  by  any  receipt,  judgment,  or 


Digitized  by 


Google 


42  THE  LOSS  AND  DAMAGE  REVIEW 

transcript  thereof.'  It  is  argued  that  only  loss  or  damage  can 
be  recovered  of  a  railroad  company  which  is  "caused  by  it." 
Very  true.  But  such  loss  or  damage  may  he  caused  either  by 
the  affirmative  action  of  the  carrier  or  by  its  passive  failure  to 
exercise  its  common-law  duty  of  due  care  according  to  the  cir- 
cumstances. It  is  equally  liable  in  either  case.  Adams  Express 
Co.  v.  Croninger,  226  U.  S.  491,  506,  33  Sup.  Ct.  148,  57  L.  Ed. 
314,  44  L.  R.  A.  (N.  S.)  257;  Kansas  Southern  Ry.  Co.  v.  Karl, 
227  U.  S.  639,  649,  33  Sup.  Ct.  391,  57  L.  Ed.  683.  The  case  was 
plainly  one  for  the  jury,  and  the  trial  court  submitted  to  their 
consideration  in  a  full  and  fair  charge  the  question  whether  the 
defendant  exercised  due  care,  having  in  view  the  size  and  char- 
acter of  the  terminal  and  the  storage  in  the  yard  of  cars  loaded 
with  explosives  and  the  general  apprehension  of  incendiarism 
from  German  sympathizers,  the  sufficiency  of  the  fire  equipment, 
as  to  the  number  of  hydrants,  amount  of  hose,  proper  number 
of  watchmen,  and  whether  its  employees  had  seasonably  dis- 
covered the  fire,  and  had  exercised  proper  care  to  extinguish  it, 
or  to  reduce  the  extent  of  its  effect,  or  whether,  if  it  had  not 
failed  in  one  or  more  of  these  duties,  the  loss  might  have  been 
prevented.  If  so,  the  damage  was  "caused  by"  the  railroad  com- 
pany within  the  meaning  of  the  Carmack  Amendment.  The 
argument  that  this  explosion  was  to  be  treated  like  an  act  of 
God,  such  as  the  Johnstown  flood,  the  San  Franicsco  earthquake, 
or  the  volcanic  eruptions  at  Mt.  Pelee  and  Mt.  Etna,  does  not 
convince  us ;  but  even  in  such  cases  of  vis  major  the  defendant 
would  be  obliged  to  show  in  addition  that  the  loss  was  inevitable 
— that  is,  could  not  have  been  prevented  by  the  exercise  of  due 
care  on  his  part.  This  is  exactly  what  the  jury  have  found 
against  the  defendant  in  this  case.  Their  verdict  is  binding 
upon  us  as  to  all  questions  of  fact  which  there  was  any  evidence 
to  support;  our  jurisdiction  relating  exclusively  to  questions  of 
law.  Finally,  it  is  said  that  the  trial  judge  erred  in  his  remarks 
to  the  jury  as  to  the  influence  of  the  views  of  the  majority  upon 
the  views  of  the  minority:  'At  12:20  the  jury  sent  in  the  fol- 
lowing note :  'The  jury  is  hopelessly  divided/  Whereupon  the 
court  instructed  that  the  jury  be  brought  in  and  the  following 
took  place :  The  Court :  Gentlemen,  I  do  not  propose  endeavor- 
ing to  coerce  you  into  coming  to  an  agreement ;  but  it  is  my  duty 
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to  point  out  to  you  just  what  your  duty  is  in  that  respect.  Of 
course,  in  the  end,  every  man  must  answer  to  his  conscience — 
that  is  to  say,  as  he  thinks  is  right;  but  every  juryman  must 
make  an  honest  endeavor  to  see  the  point  of  view  of  the  other 
men,  to  keep  his  mind  absolutely  open,  not  to  get  into  an  obsti- 
nate state  of  mind,  and  to  endeavor,  as  far  as  he  honestly  can, 
to  give  the  most  careful  thought  to  what  a  majority  of  his  fel- 
lows believe  to  be  the  solution.  I  do  not  mean  to  say  that  if, 
after  doing  that,  a  juror  is  absolutely  convinced  that  the  major- 
ity is  wrong,  that  he  has  not  the  right  to  abide  by  his  own  judg- 
ment. But,  just  as  in  a  case  before  several  judges,  so  in  a  case 
before  a  jury.  When  one  or  more  finds  himself  or  themselves 
in  a  minority,  or  even  if  there  is  an  equal  division,  it  behooves 
every  reasonable  man  to  get  into  a  condition  of  humility  of 
mind  as  to  his  own  powers  of  reasoning  and  judgment,  and  to 
consider  and  reconsider  whether  the  majority,  if  there  is  a 
majority  one  way  or  the  other,  has  not,  on  the  whole,  reached 
the  sounder  conclusion.  Our  law  compels  a  retrial  unless  the 
jury  is  unanimous.  That  involves  both  the  state,  the  country, 
and  the  parties  in  a  very  considerable  expense  and  loss  of  time, 
and  it  is  for  that  reason  that  I  am  always  loath  to  let  a  jury  go 
on  their  statement — even  on  their  repeated  statement — that  they 
believe  themselves  hopelessly  divided.  I  am  glad  to  give  any 
further  instructions  on  any  point  as  to  which  you  are  in  doubt ; 
to  go  as  fully  as  you  please  into  any  phase  of  the  case  that  you 
point  out,  that  you  believe  more  light  is  needed  in  the  way  of 
direction  as  to  the  law,  because,  as  I  have  said,  in  the  end  you 
have  got  to  decide  the  facts.  This  case  is  a  large  one;  it  is,  of 
course,  of  great  importance  to  the  parties,  and  of  great  import- 
ance to  the  state ;  it  was  well  tried,  tried  a$  rapidly,  I  think,  as 
it  could  have  been  tried — more  rapidly  than  ordinarily  a  case 
of  that  kind  is  tried — and  yet  a  disagreement  will  mean  going 
through  that  whole  process  over  again.  Now,  if  you  are  all  con- 
vinced that  you  have  gone  at  this  thing  from  all  possible  angles 
and  with  a  firm  endeavor  to  see  one  another's  point  of  view, 
and  that,  despite  the  great  inconvenience  to  the  public  and  the 
parties,  further  consideration  is  sure  to  be  hopeless,  there  would 
be  nothing  further  to  do  but  to  accept  the  inevitable.  But  if, 
after  what  I  have  just  said,  you  think  there  is  a  chance,  that 
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you  are  not  so  hopelessly  divided — I  mean  so  evenly  divided — 
but  that  you  think  there  is  a  chance  that  a  minority  may  be  will- 
ing again  to  weigh  the  points  of  difference  between  you  in  the 
light  of  the  views  of  the  majority,  particularly  after  anything 
further  that  I  could  say  on  which  you  would  require  further 
light,  I  should  want  you,  after  recess  for  lunch,  to  get  together 
again  this  afternoon.  I  know  that  it  is  an  inconvenience  to  you, 
too;  but,  of  course,  that  is  what  you  are  here  for.  Every  jury 
duty  is  an  inconvenience.  I  should  not  keep  you  tonight,  but  I 
should  want  to  keep  you  this  afternoon,. if  there  is  any  chance 
whatsoever  of  your  getting  together.'  The  jurors  thereupon 
asked  for  further  instructions  in  respect  to  the  powers  of  the 
Interstate  Commerce  Commission  in  regulating  the  handling  of 
explosives  and  as  to  the  extent  of  the  regulations  it  had  actually 
promulgated.  After  receiving  further  instructions  upon  this 
point  in  entire  accord  with  the  original  charge,  the  jury  retired 
at  12:45  p.  m.,  and  at  2:55  p.  m.  returned,  rendering  a  verdict 
for  the  plaintiff.  What  the  trial  judge  did  is,  in  our  opinion, 
eminently  wise  and  fair." 

Liability  Under  Federal  Statutes.  The  proviso  in  the  Car- 
mack  Amendment  that  it  should  not  deprive  any  holder  of  a 
bill  of  lading  of  any  remedy  or  right  of  action  which  he  has  under 
the  existing  law  reserves  the  right  to  the  common-law  action, 
and  is  not  limited  to  causes  of  action  in  being  when  the  amend- 
ment was  passed.6  The  Interstate  Commerce  Act,  as  amended 
by  Act  March  4,  1915,  incorporating  what  is  known  as  the  Cum- 
mins Amendment,  providing  that  a  carrier  shall  be  liable  to  the 
holder  of  a  bill  of  lading  for  any  loss,  damage,  or  injury  to  the 
property  "caused  by  it,"  does  not  limit  the  liability  of  a  carrier 
to  that  of  an  ordinary  bailee  for  its  own  negligence  only,  but 
covers  any  loss  or  damage  for  which  it  would  be  liable  at  com- 
mon law.7  Under  the  Carmack  Amendment  to  the  Interstate 
Commerce  Act,  providing  that  a  carrier  shall  be  liable  to  the 
holder  of  a  bill  of  lading  for  any  loss,  damage  or  injury  to  the 
property  "caused  by  it,"  such  liability  extends  to  loss  or  damage 
due  to  its  failure  to  exercise  its  common-law  duty  of  due  care 

6.    Remington  v.   Barrett,   188  N.         7.    Lehigh  Valley  R.  Co.  v.  John 
Y.  S.  174.  Lysaght,  Ltd.,  271  Fed.  906. 
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according  to  the  circumstances.8  The  language  in  the  Cummins 
Amendment  to  the  effect  that  loss  or  damage  can  be  recovered 
of  a  railroad  which  is  "caused  by  it"  refers  to  loss  or  damage 
caused  either  by  the  affirmative  action  of  the  carrier  or  by  its 
passive  failure  to  exercise  its  common-law  duty  of  due  care  ac- 
cording to  the  circumstances.9 

Shortage.  A  carrier  is  liable  for  a  shortage  in  a  shipment 
of  grain  made  over  its  road,  and  such  shortage  may  be  shown  by 
the  difference  between  origin  and  destination  weights,  but  the 
carrier  is  not  liable  for  a  discrepancy  in  such  weight  due  to  nat- 
ural shrinkage.10  In  Nye-Schneider-Fowler  Co.  v.  Chicago  & 
N.  W.  Ry.  Co.  (Neb.  1921),  182  N.  W.  967,  the  court  said: 


8.  Lehigh  Valley  R.  Co.  v.  Allied 
Machinery  Co.  of  America,  271  Fed. 
900. 

9.  Lehigh  Valley  R.  Co.  v.  Allied 
Machinery  Co.  of  America,  271  Fed. 
900,  903. 

10.  In  an  action  to  recover  from 
a  railroad  company  for  shortage  of 
coal  delivered  to  claimant,  testimony 
of  a  witness  as  to  the  weight  of  part 
of  two  cars  delivered  was  admissible, 
where  the  weights  were  entered  by 
him  in  the  books  at  the  time  of  un- 
loading, which  was  part  of  his  duty, 
and  claimant's  general  manager  tes- 
tified as  to  the  correctness  of  the 
entries  made.  Payne  v.  White 
House  Lumber  Co.  (Tex.  1921),  231 
S.  W.  417. 

In  an  action  against  a  railroad 
company  to  recover  for  shortage  of 
coal  delivered  to  claimant,  testimony 
of  witnesses  who  weighed  out  the 
cars  of  coal  at  the  initial  points  of 
shipment,  that  in  the  line  of  their 
duties  they  kept  a  record  of  the 
weights  of  the  cars  when  empty  and 
loaded  and  that  each  attached  the 
original  scale  tickets  which  corre- 
spond with  the  entries  on  their 
books    was   admissible  as   were   the 


scale  tickets  themselves  upon  which 
the  weights  gross  tare  and  net  were 
stamped  when  the  weighing  was 
done ;  the  figures  on  the  tickets  being 
construed  to  mean  pounds  and  not 
tons.  Payne  v.  White  House  Lum- 
ber Co.  (Tex.  1921)  231  S.  W.  417. 

Where  a  witness,  in  an  action  to 
recover  from  a  railroad  company 
for  shortage  of  coal  delivered,  tes- 
tified as  to  the  weight  of  certain 
cars  delivered  from  certain  weight 
sheets  made  by  him  at  the  time,  the 
fact  that  the  book  in  which  the 
sheets  were  kept  was  not  offered  in 
evidence  did  not  render  them  inad- 
missible; only  the  entry  in  the  book 
relevant  to  the  issue  being  admis- 
sible Payne  v.  White  House  Lum- 
ber co.  (Tex.  1921),  231  S.  W.  4-17. 

In  an  action  against  a  railroad  for 
damages  for  shortage  between 
weights  at  points  of  shipment  and 
destination  of  certain  cars  of  coal  de- 
livered to  consignee,  testimony  of  a 
witness,  that  the  market  value  of  the 
coal  was  the  price  at  the  mines  plus 
carriage  and  tax  and  giving  the 
amount  at  each  place  on  each  ship- 
ment, was  admissible  where  he  first 
testified  that  he    knew    the    market 
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"Action  for  damages  for  loss  of  grain  in  shipment  over 
defendant's  railroad.  The  case  originally  involved  299 
causes  of  action,  covering  as  many  separate  shipments  made, 
within  the  state,  during  the  years  1914,  1915  and  1916.  The  jury 
found  for  the  plaintiff  on  47  causes  of  action,  and  from  the  judg- 
ment entered  thereon  the  defendant  appeals.  As  to  the  other 
causes  of  action,  the  plaintiff  does  not  appeal,  and  they  are  now 
out  of  the  case.  The  amount  of  the  individual  claims  range  from 
$1.50  upwards,  and  in  all  causes  of  action,  where  the  amount 
claimed  was  less  than  $12,  the  jury  found  for  the  defendant 
Each  of  the  claims  was  based  on  what  is  known  as  a  "clear  rec- 
ord" shipment.  The  cars  at  loading  point  were  inspected  and 
coopered  by  the  plaintiff's  employees,  and  likewise  inspected  by 
them  after  unloading  at  plaintiff's  elevators  in  Fremont.  No 
seals  were  found  broken  and  no  defects  were  discovered  in  the 
cars  where  leakage  could  have  taken  place.  The  plaintiff  relied 
upon  the  discrepancy  in  weights,  as  shown  by  the  plaintiff's 
scales  before  and  after  shipment.  Testimony  was  introduced  by 
the  plaintiff,  however,  to  show  the  capacity  for  the  shrinkage  of 
grain  due  to  loss  of  moisture  content.  Some  of  this  testimony 
was  to  the  effect  that  there  is  unquestionably  a  shrinkage  of 
weight  in  grain,  due  to  handling  and  exposure  during  transit, 
varying  with  the  moisture  content  of  the  grain  and  the  atmos- 
pheric conditions  to  which  it  is  exposed ;  that,  in  the  case  of  corn 

value.  Payne  v.  White  House  Lum-  time  of  unloading  and  identified  the 
ber  Co.  (Tex.  1921),  231  S.  W.  417.  weight  sheets  from  which  he  testi- 
In  an  action  against  a  railroad  fied  as  original  records  from  his  of- 
company  for  damages  for  shortage  fice,  although  he  had  no  independent 
of  coal  delivered,  testimony  of  the  recollection  of  the  weights.  Payne 
manager  of  claimant's  business  at  v.  White  House  Lumber  Co.  (Tex. 
the  place  of  delivery,  as  to  the  weight  1921),  231  S.  W.  417. 
of  two  cars  of  coal  upon  their  ar- 
rival, was  admissible,  though  witness  In  an  action  to  recover  for  short- 
testified  from  his  records  which  age  of  coal  delivered  to  consignee 
were  attached  to  his  deposition  as  an  where  there  was  no  objection  to  the 
exhibit  showing  the  weight  of  the  introduction  of  a  freight  bill  and  ex- 
two  cars,  where  his  duties  were  to  pense  bill  showing  the  weight  of  a 
keep  correct  records  of  such  trans-  car  of  coal,  the  court  was  justified  in 
actions,  the  cars  were  unloaded  un-  allowing  the  amount  therein  stated, 
der  his  direction,  and  he  weighed  the  Payne  v.  White  House  Lumber  Co. 
coal  and    made    the    entries    at  the  (Tex.  1921),  231  S.  W.  417. 
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which  has  become  hot,  natural  shrinkage  is  very  rapid  and  may, 
within  a  few  days,  amount  to  several  per  cent,  of  the  total  weight 
of  the  corn;  that  when  a  car  of  corn  of  high  moisture  content 
gets  hot  it  may  lose  as  much  as  300  pounds  a  day ;  that  the  per- 
centage of  moisture  in  corn  varies  from  20  per  cent,  up  to  40 
per  cent.,  and  in  wheat,  and  other  like  small  grain,  from  7  per 
cent,  to  17  per  cent.;  that  wheat  containing  15  per  cent,  of  mois- 
ture might  have  a  loss  of  as  much  as  1  per  cent,  in  a  single 
handling.  The  defendant,  on  the  other  hand,  followed  this  testi- 
mony with  other  evidence  along  the  same  line.  Before  going 
further,  it  is  necessary  to  mention  that  it  was  defendant's  con- 
tention that  by  its  evidence  it  had  shown  that  plaintiff's  weights 
and  book  records  were  not  reliable,  and  a  number  of  mistakes 
and  errors  were  pointed  out.  In  12  of  the  causes  of  action  sued 
upon,  plaintiff's  record  showed  considerable  overweight  of  grain 
after  shipment.  In  fact,  through  plaintiff's  error,  it  was  shown 
the  total  overweights  in  those  12  causes  of  action  amounted  to 
95,000  pounds  more  than  the  underweights  on  the  other  causes 
of  action.  On  two  causes  of  action,  where  overweights  were 
shown,  the  jury  found  in  favor  of  the  plaintiff,  and  plaintiff  re- 
mitted as  to  those  two  items.  Defendant  also  introduced  some 
evidence  attempting  to  show  that  plaintiff's  scales  were  not  en- 
tirely accurate,  and  that  plaintiff  had  refused  to  allow  the  de- 
fendant to  test  or  inspect  its  scales  or  have  access  to  its  weigh- 
ing records.  In  the  light  of  this  evidence,  the  court  placed  the 
burden  of  proof  upon  the  defendant  to  fix  the  amount  of  shrink- 
age of  grain  in  the  individual  shipments  and,  therefore,  to  prove 
the  extent  of  the  actual  loss  of  grain  from  the  car,  and  also  the 
burden  of  proof  to  show  what  discrepancies  in  weights,  if  any, 
were  due  to  the  errors  of  the  plaintiff.  Clearly,  the  burden  of 
proof  as  to  reliability  of  plaintiff's  weights  and  as  to  the  extent 
of  the  actual  loss  of  grain  from  the  car  should  have  been  borne 
by  the  plaintiff.  The  instruction  complained  of  is  as  follows: 
'The  court  instructs  the  jury  that,  if  the  jury  believe  from  a  pre- 
ponderance of  the  evidence  that  plaintiff  has  shown  losses  in  said 
shipments  in  excess  of  ordinary  losses  incident  to  railroad  trans- 
portation, then  plaintiff  is  entitled  to  a  verdict  at  your  hands,  un- 
less the  defendant,  assuming  the  burden,  has  shown  by  a  pre- 
ponderance of  the  evidence  that  it  shipped  and  delivered  all  the 
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grain  it  received,  except  ordinary  losses  incident  to  shipment, 
or  that  plaintiff's  said  losses,  if  any,  were  due  to  causes  beyond 
defendant's  control.  The  burden  is  upon  defendant  to  prove  by 
a  preponderance  of  the  evidence  what  said  losses,  if  any  in  excess 
of  ordinary  losses  incident  to  shipment,  really  were.  If  defendant 
has  shown  excessive  shrinkage,  due  to  the  inherent  condition  of 
the  grain,  discrepancy  in  weights  due  to  inaccuracies  of  plain- 
tiff's scales,  weighmasters,  or  errors  in  bookkeeping,  or  failure  of 
plaintiff  to  properly  load,  unload,  and  properly  conserve  said 
grain,  or  any  other  cause  beyond  defendant's  control,  then  as  to 
such  loss  or  losses  so  occasioned  your  verdict  should  be  for  the 
defendant.'  On  all  causes  of  action,  upon  which  the  jury  found 
in  favor  of  the  plaintiff,  the  full  amount  of  the  claim  was  allowed 
and  no  deduction  made  for  shrinkage.  The  defendant  claims 
prejudice  by  reason  of  the  court's  instruction.  It  is  the  settled 
rule  that,  where  a  shipper  shows  a  loss  of  the  goods  shipped,  a 
prima  facie  case  is  made  against  the  railroad  company,  by  rea- 
son of  the  presumption  that  the  loss  resulted  from  some  cause 
other  than  one  which  would  exempt  the  company  from  liability 
(Nye-Schneider-Fowler  Co.  v.  Chicago  &  N.  W.  R.  Co.,  105  Neb. 
— ,  179  N.  W.  503) ;  but  before  that  presumption  attaches  the 
burden  is  on  the  shipper  to  show  that  a  loss  has  occurred.  If 
the  grain  has  merely  decreased  in  weight  during  shipment,  and 
none  has  been  lost  from  the  car,  the  railroad  company  is  not 
liable,  and  where  from  the  evidence  it  appears  that  grain  will 
shrink,  in  varying  amounts,  in  weight  during  shipment  and  in 
handling  owing  to  the  loss  of  moisture  content  in  the  grain,  it 
at  once  appears  that  the  mere  discrepancy  in  weights  before  and 
after  shipment  cannot  alone  be  relied  on  to  prove  the  actual  and 
exact  loss  of  grain  from  the  car.  In  order,  then,  to  ascertain  the 
extent  of  actual  loss  of  grain  from  the  car,  either  the  shipper  or 
the  railroad  company  must  by  evidence  eliminate  the  shrinkage. 
This  burden  of  proving  the  shrinkage,  or  of  making  reasonable 
allowance  for  such  shrinkage,  is  upon  the  shipper,  for  the  shipper 
must  prove  by  a  preponderance  of  the  evidence  that  grain  has 
been  lost  from  the  car  and  the  actual  extent  of  such  loss.  It  is 
true  that,  even  in  case  of  clear  record  shipments,  a  discrepancy  in 
weights  before  and  after  shipment,  when  the  accuracy  of  the 
weighing   is    not   discredited,    and   when   the   discrepancies   of 
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weights  are  unexplained  or  cannot  be  accounted  for  by  shrink- 
age, may  sufficiently  raise  an  issue  of  fact  for  the  jury  as  to 
whether  a  loss  of  grain  has  occurred.  Oil  Trough  Gin  Co.  v. 
Hines,  141  Ark.  133,  216  S.  W.  310;  Baker  v.  Dittlinger  Roller 
Mills  Co.  (Tex.  Civ.  App.)  203  S.  W.  798;  Morris  v.  Minneapolis, 
St.  P.  &  S.  S.  M.  R.  Co.,  25  N.  D.  136,  141  N.  W.  204;  Schott  v. 
Swan,  21  S.  D.  639, 114  N.  W.  1005 ;  Miller  v.  Northern  P.  R.  Co., 
18  N.  D.  19,  118  N.  W.  344,  19  Ann.  Cas.  1215;  Lewis  Poultry 
Co.  v.  New  York  C.  R.  Co.,  117  Me.  482,  105  Atl.  109.  It  is  not 
necessary  that  the  weighing  process  be  mathematically  exact. 
In  weighing  carloads  of  grain,  it  is  known,  and  was  shown  in 
this  case,  that  some  allowance  is  necessary  for  what  is  known 
as  the  "human  equation."  Different  persons  weighing  the  same 
carload  of  grain  will  get  slightly  varying  results.  Such  unavoid- 
able errors  do  not  discredit  the  weighing  process,  nor  render  in- 
competent the  proof  of  weights  so  ascertained.  It  is  only  neces- 
sary that  plaintiff  prove  his  case  to  the  satisfaction  of  the  jury 
by  competent  evidence,  but  he  is  not  required  to  prove  to  a 
mathematical  certainty  the  amount  of  the  grain  lost.  4  R.  C.  L. 
914,  §369.  When,  however,  evidence  is  introduced  intended  to 
impeach  the  weighing  process  or  the  book  record  of  the  weights 
made,  or  tending  to  show  that  the  discrepancy,  or  a  part  of  such 
discrepancy,  in  weights  can  be  accounted  for  by  grain  shrinkage, 
the  burden  remains  upon  the  plaintiff  to  overcome  that  testi- 
mony and,  by  a  preponderance  of  the  evidence,  maintain  its  case. 
Whenever  it  appears  that  the  difference  in  weights  alone  is  suffi- 
cient to  prove  the  extent  of  loss  of  grain  from  the  car,  plaintiff 
must  introduce  such  other  proof  as  will  show  what  the  excess  of 
loss  of  weight  would  be  over  shrinkage,  in  his  particular  case. 
Though  the  plaintiff  may,  at  any  stage  in  the  proceedings,  have 
made  a  prima  facie  case  of  loss,  the  mere  fact  that  further  evi- 
dence  is  introduced,  either  by  plaintiff  or  defendant,  tending  to 
rebut  the  case,  does  not  shift  the  burden  of  proof  to  the  defend- 
ant and  compel  the  defendant  to  prove  by  a  preponderance  of 
the  evidence  what  the  extent  of  the  plaintiff's  loss  was.  The 
proof  of  that  fact  must  always  rest  with  the  plaintiff.  Further- 
more, we  can  see  no  good  reason  why  the  proof  of  the  shrinkage 
in  weight  of  grain  should  be  made  by  the  carrier.  Such  shrink- 
age depends  upon  the  condition  of  the  grain,  which  is  better 
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known  and  more  easily  ascertainable  by  the  shipper  than  by  the 
carrier.  The  shipper,  and  not  the  railroad  company,  in  this 
case,  weighed  all  the  grain  and  made  the  tests  as  to  discrepancy 
in  weight.  The  matter  of  difference  in  weights  is  here  peculiarly 
within  the  knowledge  of  the  shipper.  When  shrinkage  of  grain 
may  account  for  a  loss  of  weight,  we  cannot  see  why  the  shipper, 
when  making  his  tests  of  weight,  in  order  to  make  his  case 
should  not  also  be  required  to  make  his  tests  so  complete  as  to 
be  able  to  eliminate  loss  of  weight  from  shrinkage,  if  any,  from 
his  totals.  That  loss  is  not  exclusively  within  the  knowledge 
of  the  railroad  company  as  is  the  loss  of  grain  by  leakage  from 
the  car,  or  damage  done  to  goods  while  in  the  custody  of  the 
railroad  company  during  shipment.  In  the  case  of  Cardwell  v. 
Union  P.  R.  Co.,  90  Kan.  707,  136  Pac.  244,  it  was  held  that  the 
courts  will  take  judicial  notice  of  the  natural  shrinkage  of  grain 
in  transit  and  that  no  proof  is  required  of  that  fact.  In  the  case 
here,  positive  evidence  was  introduced  that  shrinkage  would  take 
place  in  varying  amounts,  and  when  that  was  shown  the  burden 
was  upon  the  plaintiff  to  show  the  extent  of  that  shrinkage,  or 
make  due  allowance  for  it  in  its  claims,  in  order  to  prove  what 
the  extent  of  its  actual  loss  of  grain  was.  We  are  aware  of  the 
decisions  in  National  Elevator  Co.  v.  Great  N.  R.  Co.,  137  Minn. 
217,  163  N.  W.  164,  and  Shellaberger  Elevator  Co.  v.  Illinois  C. 
R.  Co.,  212  111.  App.  1.  In  the  National  Elevator  Co.  Case,  supra, 
a  bill  of  lading,  showing  the  number  of  pounds  of  wheat  received 
by  the  carrier,  was  issued,  and  the  wheat  was  weighed  at  desti- 
nation by  the  state  weighmaster.  No  evidence  on  the  question 
of  shrinkage  was  introduced,  and  the  only  question  was  as  to 
the  accuracy  of  weights.  The  statutes  in  that  state,  governing 
bills  of  lading  and  certificates  of  weights  by  a  state  weighmaster, 
differentiate  that  case  from  the  one  before  us.  The  Shellaberger 
Case,  supra,  was  based  largely  upon  a  rule  in  that  state  that, 
in  order  to  recover  for  loss  of  goods  in  shipment,  the  shipper  is 
required  to  introduce  only  "slight  evidence"  that  a  loss  has  oc- 
curred, and  the  burden  is  then  shifted  to  the  common  carrier  to 
prove  delivery.  The  rule  in  this  state  is  that  the  shipper  must, 
by  a  preponderance  of  the  evidence,  prove  the  loss.  Upon  the 
question  of  the  burden  of  proof,  the  court  gave  the  further  in- 
struction:   'The  burden  of  proof  is  upon  any  one  in  litigation 
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to  establish,  by  a  preponderance  of  the  evidence,  in  maintaining 
his  cause  of  action  or  defense,  such  several  allegations  as  he 
asserts,  that  are  material  to  such  one's  success  in  the  action, 
unless  such  allegations  are  admitted  by  the  opposing  side.  Any 
one  under  such  burden  not  supporting  such  contentions,  by  a 
preponderance  of  the  evidence,  has  them  concluded  against  him. 
When  the  evidence  is  evenly  balanced,  or  preponderates  in  favor 
of  the  other  party,  on  any  point,  then  such  one  under  such  burden 
as  to  such  point  cannot  prevail.'  The  giving  of  this  instruction 
was  misleading  and  was  erroneous.  Nye-Schneider-Fowler  Co. 
v.  Chicago  &  N.  W.  R.  Co.,  supra.  In  the  former  instruction, 
complained  of,  the  court  also  directed  that  the  defendant  would 
not  be  liable  for  "ordinary  losses  incident  to  transportation." 
What  was  meant  by  ordinary  losses  is  not  explained.  The  state- 
ment is  inaccurate,  unless  intended  to  be  confined  to  shrinkage 
or  damage  due  to  the  inherent  nature  of  the  matter  shipped,  for 
the  railroad  is,  except  when  especially  exempted,  liable  for  all 
ordinary  losses  incident  to  shipment.  For  the  reasons  given, 
the  judgment  of  the  lower  court  is  reversed,  and  the  cause  re- 
manded for  further  proceedings." 

Initial  Carrier.  Under  the  Carmack  Amendment  the  initial 
carrier  is  made  responsible  for  the  safe  delivery  of  goods  ac- 
cepted by  it  for  transportation.11 

11.    Ostroff    v.     Hustis     (N.     H.  initial  carrier  depends  upon  the  re- 

1921),  114  Atl.  27.  ception  of  goods    in    one    state    for 

When  the  initial  carrier  issues  the  transportation  to  a  point  in  another 
bill  of  lading,  by  the  terms  of  which  state  or  territory,  rather  than  the  in- 
it  undertakes  to  deliver  the  interstate  tention  which  the  shipper  may  have 
shipment  at  a  certain  place,  its  con-  had  at  the  time  of  loading  the  cars, 
tract  is  performed  when  it  delivers  but  which  does  not  find  expression  in 
the  shipment  in  good  order  at  the  some  form  of  contract;  and,  where 
designated  place,  and  it  is  not  liable,  all  the  obligations  of  a  previous  con- 
under  the  Carmack  Amendment,  for  tract  of  shipment  are  terminated, 
damage  to  the  shipment  while  it  is  and  there  has  been  a  delivery  to  the 
being  transported  by  another  railroad  consignee  prior  to  the  making  of  the 
company  to  some  other  point  under  a  subsequent  contract  for  shipment  into 
bill  of  lading  issued  by  the  other  another  state,  the  carrier  receiving 
company  to  the  owner  of  the  prop-  the  property  under  the  subsequent 
erty.  Yazoo  &  M.  V.  R.  Co.  v.  Nor-  contract  of  shipment  is  the  initial 
man  (Miss.  1920),  88  So.  174.  carrier.     Rice  v.  Oregon  Short  Line 

Under   the   Carmack   Amendment,  R.  Co.  (Idaho  1921),  198  Pac.  161. 
liability  of  a  carrier  for  damages  as 
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Connecting  Carrier.12 

Delivering  Carrier.  The  mere  fact  that  goods  were  received 
by  a  terminal  carrier  for  shipment  is  not  sufficient  to  create  a 
presumption  that  such  goods  were  in  good  condition  when  so 
received.18  A  terminal  carrier,  unless  it  is  a  party  to  a  through 
contract  of  shipment,  is  not  liable  for  any  negligence  or  wrongful 
conduct  of  the  initial  or  any  connecting  carrier,  in  the  absence  of 


12.  A  car  of  grain  shipped  from 
St.  Jeseph,  Mo.,  to  Sherman,  Tex., 
was  originally  routed  over  a  con- 
necting carrier's  line,  but  after  bill  of 
lading  was  issued  the  routing  was 
changed  on  request  of  the  shipper. 
The  bill  of  lading  with  draft  at- 
tached was  forwarded  to  the  pur- 
chaser, who  paid  the  draft,  and,  re- 
ceiving the  bill  of  lading,  presented 
the  same  to  the  agent  of  the  defend- 
ant with  request  that  the  car  be  for- 
warded to  another  point  in  Texas. 
The  agent  accepted  it  and  issued  a 
new  bill  of  lading,  though  the  car 
had  not  arrived.  A  month  after  the 
car  arrived  in  Sherman,  and  was  for- 
warded by  the  connecting  carrier  to 
the  new  destination,  where  the  grain 
was  found  to  be  in  a  damaged  con- 
dition and  sold  at  a  loss.  Held,  that 
such  carrier  was  liable  notwithstand- 
ing the  car  was  transported  to  Sher- 
man by  an  agency  other  than  it  due 
to  the  change  in  the  routing;  for  on 
notice  to  it  that  the  car  was  in  Sher- 
man it  was  its  duty  to  transport  the 
same  in  a  reasonable  time.  Missouri, 
K.  &  T.  Ry.  Co.  of  Texas  v.  Piano 
Milling  Co.  et  al.  (Tex.  1921),  231 
S.  W.  100. 

In  Remington  v.  Barrett,  188  N.  Y. 
S.  174,  the  court  said,  p.  175 : 

"Second,  the  appellant  urges  that 


there  is  no  evidence  that  the  furs 
were  in  the  box  when  it  was  deliv- 
ered by  the  American  Express  Com- 
pany to  the  Adams  Express  Com- 
pany— that  is,  that  the  plaintiff  failed 
to  show  that  the  defendant  ever  re- 
ceived the  furs — and  therefore  that 
the  nonsuit  should  have  been  granted 
This  point  is  without  force.  The  law 
seems  to  be  well  settled  in  this  state 
that,  where  goods  are  delivered  to  an 
initial  carrier,  to  be  shipped  over  the 
lines  of  a  connecting  carrier,  and  are 
lost  during  transportation,  and  the 
action  is  brought  against  the  connect- 
ing carrier,  the  plaintiff  makes  out  a 
case  by  showing  the  delivery  of  the 
goods  to  the  initial  carrier  in  good 
condition,  and  that  they  were  de- 
livered by  the  connecting  carrier  in 
a  damaged^  condition,  or  were  lost 
There  is  a  presumption  of  law  that 
the  goods  were  in  the  same  state 
when  received  by  the  connecting  car- 
rier, and  the  burden  is  cast  upon  the 
connecting  carrier  to  overcome  that 
presumption.  Berkowitz  v.  Chicago, 
Milwaukee  &  St.  Paul  Ry.  Co.,  109 
App.  Div.  878,  96  N.  Y.  Supp.  825; 
10  Corpus  Juris,  556,  §  924,  and  cases 
cited." 

13.  Pittsburg,  C,  C  &  St  L.  R. 
Co.  v.  Larosa  (Ind.  1921),  131  N.  E. 
22. 
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some  statutory  provision  in  that  regard.14  The  Carmack  Amend- 
ment, authorizing  recovery  against  the  initial  carrier,  but  provid- 
ing that  it  should  not  deprive  any  holder  of  a  bill  of  lading  of  any 
remedy  under  the  existing  law,  does  not  prevent  a  shipper  from 
recovering  from  the  terminal  carrier,  whose  negligence  occa- 
sioned the  loss.15  In  an  action  against  the  terminal  carrier  it  is 
presumed  that  the  goods  were  damaged  while  in  its  possession, 
and  it  is  not  necessary  to  prove  the  loss  or  damage  occurred  on 
its  line,  or  while  in  its  possession.16 


14.  Michigan  Cent  R.  Co.  v.  S.  J. 
Peabody  Lumber  Co.  (Ind.  1921), 
131  N.  E.  841. 

15.  Remington  v.  Barrett,  188  N. 
Y.  S.  174. 

16.  People's  Hardware  Co.  v.  Ra- 
leigh &  C.  R.  Co.  (S.  C  1921),  107 
S.  E.  146. 

In  Pittsburg,  C,  C.  &  St  L.  R.  Co. 
v.  Larosa  (Ind.  1921),  131  N.  E.  22, 
the  court  said: 

"This  is  an  action  by  appellee 
against  appellant  to  recover  damages 
arising  from  the  shipment  of  two  car- 
loads of  bananas  from  New  Orleans, 
La.,  to  Indianapolis,  Ind.  The  com- 
pfaint  is  in  a  single  paragraph,  and 
alleges  that  the  bananas  were  deliv- 
ered to  appellee  by  appellant  at  the 
latter  place  in  a  worthless  condition, 
by  reason  of  having  been  frozen 
through  the  negligence  of  appellant. 
The  complaint  was  answered  by  a 
general  denial,  after  which  it  was 
submitted  to  a  jury  for  trial,  re- 
sulting in  a  verdict  and  judgment  in 
favor  of  appellee.  Appellant  filed  a 
motion  for  a  new  trial,  which  was 
overruled,  and  this  action  of  the 
court  is  made  the  basis  of  the  only 
error  assigned  on  appeal. 

"Appellant  contends  that  the  ver- 
dict is  not  sustained  by  sufficient  evi- 
dence, and  is  contrary  to  law.     The 


evidence  shows  that  the  action  in 
this  case  arose  out  of  an  interstate 
shipment,  in  which  the  Illinois  Cen- 
tral Railroad  Company  was  the  initial 
carrier,  and  appellant  was  the  termi- 
nal carrier.  Therefore  appellee  could 
have  instituted  an  action  under  the 
Carmack  Amendment  to  the  Inter- 
state Commerce  Act  (U.  S.  Comp. 
St.  §§  8604a,  8604aa),  but  he  did  not 
elect  so  to  do,  but  chose  instead  to 
prosecute  this  action  at  common  law 
against  appellant,  the  terminal  car- 
rier. In  doing  this  he  was  within 
his  rights.  Toledo,  etc.,  R.  Co.  v. 
Milner  (1916)  62  Ind.  App.  208,  110 
N.  E.  756 ;  Chesapeake,  etc.,  R.  Co.  v. 
Jordan  (1916)  63  Ind.  App.  365,  114 
N.  E.  461.  On  the  trial  all  pre- 
sumptions that  existed  in  favor  of  a 
plaintiff  in  such  an  action  prior  to  the 
passage  of  said  Carmack  Amendment 
were  available  to  appellee,  as  said 
amendment  did  not  change  the  rules 
relating  to  the  'practice,  procedure, 
or  evidence*  in  common-law  actions 
arising  from  interstate  shipments.  10 
C  J.  560;  Erisman  v.  Chicago,  etc., 
R.  Co.,  180  Iowa,  759,  163  N.  W. 
627 ;  Duvall  v.  Louisiana,  etc.,  R.  Co., 
135  La.  189,  65  South.  104;  Chicago, 
etc.,  R.  Co.  v.  Harrington,  44  Okl. 
41,  143  Pac.  325;  Eastover,  etc,  Co. 
v.  Atlantic,  etc,  R.  Co.,  99  S.  C 
470,  83  S.  E.  599.    It  is  evident  that, 
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before  appellee  would  be  entitled  to 
recover  in  this  action,  he  must  es- 
tablish by  a  preponderance  of  the 
evidence  that  the  bananas  in  question 
were  damaged  while  in  the  posses- 
sion of  appellant  for  transportation 
and  delivery,  and  the  amount  of  such 
damages.  There  is  ample  evidence  to 
show  that  the  bananas  were  worth- 
less when  delivered  by  appellant  to 
appellee  at  Indianapolis,  but  we  fail 
to  find  any  evidence  tending  to  show 
what  their  condition  was  when  they 
were  received  by  appellant  at  its  con- 
necting point  with  the  initial  carrier. 
For  anything  disclosed  by  the  evi- 
dence, they  may  have  been  in  sub- 
stantially the  same  condition  when 
so  received  as  when  delivered  to  ap- 
pellee. In  that  event  he  would  have 
no  cause  of  action  against  appellant 
Appellee  does  not  contend  that  there 
is  any  evidence  showing  the  condi- 
tion of  the  bananas  when  appellant 
received  them  from  the  initial  carrier, 
but  asserts  that,  in  the  absence  of 
any  evidence  on  that  subject,  it  will 
be  presumed  that  they  were  in  good 
condition  at  that  time.  We  cannot 
agree  that  such  a  presumption  exists, 
under  the  facts  of*  this  case.  The 
greater  weight  of  authority  and  the 
better  reason  lead  us  to  conclude  that 
the  mere  fact  that  goods  were  re- 
ceived by  a  carrier  for  shipment  is 
not  sufficient  to  create  a  presumption 
that  such  goods  were  in  good  condi- 
tion when  so  received.  Jean,  Garri- 
son &  Co.  v.  Flagg,  45  Misc.  Rep. 
421,  90  N.  Y.  Supp.  289;  Leonard 
Seed  Co.  v.  Cleveland,  etc.,  R.  Co., 
162  111.  App.  190;  Smith  v.  New 
York,  etc.,  R.  Co.,  43  Barb.  (N.  Y.) 
225;  Sheble  v.  Oregon,  etc.,  Co.,  51 
Wash.  359,  98  Pac.  745;  Brooks  v. 
Dinsmore,  3  N.  Y.  St.  Rep.  587; 
Haglin-Stahr  Co.  v.  Montpelier,  etc, 


R.  Co.,  92  Vt.  258,  102  Atl.  940; 
Mich  ell  od  v.  Oregon,  etc,  Co.,  86  Or. 
329,  168  Pac.  620.  We  are  cited  to  a 
few  authorities  that  appear  to  hold 
the  contrary,  but  do  not  believe  that 
justice  would  be  promoted  by  follow- 
ing them.  Our  attention  is  also 
called  to  the  case  of  Cleveland,  etc, 
R.  Co.  v.  Schaefer  (1910)  47  Ind. 
App.  371.  90  N.  E.  502,  wherein  this 
court,  in  speaking  of  the  shipment  of 
a  soda  fountain,  said :        ' 

"  'It  must  be  presumed,  in  the  ab- 
sence of  a  showing  to  the  contrary, 
that  the  goods  delivered  to  the  car- 
rier and  accepted  by  it  for  carriage 
were  in  good  order  for  carriage 
when  received.  If  they  were  not  so 
received,  it  was  for  the  carrier  to 
plead  and  prove  that  fact.' 

"This  case,  however,  does  not  sup- 
port appellee's  contention,  as  the 
statement  quoted  evidently  relates  to 
the  crating  or  boxing  of  the  foun- 
tain, and  not  to  its  actual  physical 
condition.  There  are  well-grounded 
reasons  for  holding  that,  when  a  car- 
rier receives  freight  for  shipment, 
it  will  be  presumed  that  it  is  suffi- 
ciently boxed  or  crated  for  safe  car- 
riage, that  do  not  exist  for  holding 
that  such  freight  itself  is  in  good 
physical  condition.  Such  reasons  will 
readily  suggest  themselves  even  on 
casual  reflection. 

"Our  attention  has  also  been 
called  to  the  case  of  Nashville,  etc, 
R.  Co.  v.  Johnson  (1915),  60  Ind. 
App.  416,  106  N  .E.  1087,  109  N.  E. 
912,  wherein  this  court  said: 

"  'With  practical  uniformity,  courts 
recognize  the  rule  that,  where  freight, 
including  live  stock,  is  received  by 
the  initial  carrier  in  good  condition, 
and  is  delivered  by  the  terminal  car- 
rier in  a  damaged  condition,  the  pre- 
sumption arises,  the  contrary  not  ap- 
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pearing,  that  such  freight  was  deliv- 
ered to  such  terminal  carrier  in  the 
same  condition  as  when  received  by 
the  initial  carrier,  by  reason  of  which 
presumption  the  burden  is  cast  on 
such  terminal  carrier  to  show  that 
the  freight  was  not  injured  while  in 
its  possession.' 

"It  will  be  observed,  however,  that 
this  rule  is  predicated  on  the  fact  that 
the  goods  'is  received  by  the  carrier 
in  good  condition/  This  fact  how- 
ever must  be  proven  as  appears  from 
the  authorities  cited  above.  We 
are  supported  in  this  conclusion  by 
Elliott  in  his  work  on  Railroads 
wherein  the  author  says : 

"  'When  goods  are  delivered  to  the 
first  carrier  in  good  order  and  are 
afterwards  injured,  the  presumption, 
in  the  absence  of  anything  to  the 
contrary,  is  that  they  were  injured  by 
the  last  carrier.  It  has  also  been  in- 
timated that,  in  the  absence  of  any 
evidence  on  the  subject,  they  will 
be  presumed  to  have  been  delivered 
to  the  first  carrier  in  good  order, 
and  that  this  presumption  prevails  as 
against  each  succeeding  carrir,  but 
we  think  this  doctrine  is  unsound,  for 
there  is  nothing  upon  which  to  base 
such  a  presumption;  the  owner  has 
at  least  equal  means  of  knowing  the 
condition  of  the  goods  when  deliv- 
ered to  the  first  carrier,  and,  if  they 
are  in  bad  order  when  delivered  by 
the  last  carrier,  the  same  reason  for 
presuming  that  they  were  originally 
in  that  condition  may  exist  as  for 
presuming  that  when  started  in  good 
order  they  remained  in  that  condi- 
tion until  after  they  were  received 
by  the  last  carrier/ 

'The  reason  for  giving  effect  to 
the  presumption,  first  above  stated 
has  been  briefly  stated  as  follows: 

"This   presumption  becomes  nec- 


essary to  protect  the  shippers'  rights 
and  to  save  them  from  the  necessity 
of  making  proof,  which  under  the 
circumstances  would  be  almost,  if  not 
entirely,  impossible  lor  them  to 
make;  they  having  no  jurisdiction  or 
observation  of  the  goods  during  the 
transit,  while  the  care  and  custody 
and  observation  of  the  goods  have 
been  in  the  hands  of  the  respective 
carriers/  Sheble  v.  Oregon  R.  Co., 
supra. 

"See,  also,  thefollowing  cases  where 
the  reasons  for  such  a  presumption 
have  been  considered:  Laughlin  v. 
Chicago,  etc.,  R  Co.,  28  Wis.  204,  9 
Am.  Rep.  493;  Smith  v.  New  York, 
etc.,  R.  Co.,  supra;  Shriver  v.  Sioux 
City,  etc.,  R.  Co.,  24  Minn.  506,  31 
Am.  Rep.  353;  Flynn  v.  St.  Louis, 
etc.,  Ry.  Co.,  43  Mo.  App.  424;  Moore 
v.  New  York,  etc.,  R.  Co.,  173  Mass. 
335,  53  N.  E.  816,  73  Am.  St.  Rep. 
298;  Texas,  etc.,  Ry.  Co.  v.  Capper, 
38  Tex.  Gv.  App.  61,  84  S.  W.  694; 
Dunlap  v.  Great  Northern  R  Co.,  34 
S.  D.  320,  148  N.  W.  529,  Ann.  Cas. 
1916D,  805. 

"It  must  be  manifest  that  such 
reasons  do  not  support  a  conclusion 
that  the  mere  fact  that  goods  are  re- 
ceived by  a  carrier  for  shipment 
should  raise  a  presumption  that  they 
are  in  good  physical  condition  at  such 
time,  but  in  fact  clearly  disclose 
that  such  a  presumption  ought  not  to 
be  indulged.  For  the  reasons  stated, 
we  are  of  the  opinion  that  there  is  a 
total  absence  of  any  evidence  to  show 
that  the  bananas  in  question  were 
damaged  while  in  the  possession  of 
appellant,  or  that  they  were  in  any 
way  responsible  for  their  worthless 
condition  when  they  were  delivered 
to  appellee.  We  therefore  conclude 
that  the  court  erred  in  overruling 
appellant's  motion  for  a  new  trial." 
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The  South  Carolina  rule  that  loss 
or  damage  to  goods  will  be  presumed 
to  have  occurred  while  with  the  ter- 
minal carrier,  in  absence  of  proof  to 
the  contrary,  has  not  been  super- 
seded or  changed  as  to  goods  in  in- 
terstate commerce  by  the  Carmack 
Amendment  and  federal  decisions 
thereunder.  People's  Hardware  Co. 
v.  Raleigh  &  C  R.  Co.  (S.  C.  1921). 
107  S.  E.  146. 

In  People's  Hardware  Co.  v.  Ral- 
eigh &  C  R.  Co.  (S.  C.  1921),  107  S. 
E.  146,  the  court  said: 

'This  was  an  action  commenced  in 
May,  1919,  and  brought  by  the  Peo- 
ple's Hardware  Company,  a  corpora- 
tion engaged  in  the  retail  hardware 
business  at  Lake  View  (then  Page's 
Mill)  in  Dillon  county,  and  against 
the  respondent  railroad  company,  to 
recover  the  sum  of  $462.94  for  al- 
leged damages  to  a  carload  of  stoves 
shipped  to  appellant  from  Nashville, 
Tenn.,  on  June  29,  1918.  The  car  of 
stoves  was  delivered  to  the  Nash- 
ville, Chattanooga  &  St.  Louis  Rail- 
road Company,  as  the  initial  carrier, 
and  for  which  it  issued  its  through 
bill  of  lading.  The  action  was 
brought  against  the  respondent,  as 
the  terminal  or  delivering  carrier. 
The  complaint  alleges  the  delivery  of 
the  car  by  the  consignor  to  the  in- 
itial carrier,  in  good  condition,  and 
the  delivery  of  the  said  stoves  by 
the  respondent  to  the  appellant  in  a 
damaged  and  broken  condition,  and 
that  as  a  result  of  the  broken  and 
damaged  condition  of  the  stoves, 
brought  about  while  in  the  possession 
of  the  respondent,  or  of  its  agents, 
the  appellant  has  been  damaged  in 
the  sum  of  $462.94.  The  answer  of 
the  respondent  was  a  general  denial. 

"The  cause  was  tried  at  the  Octo- 


ber, 1919,  term  of  the  court  of  com- 
mon pleas  for  Dillon  county,  before 
the  presiding  judge  and  a  jury.  At 
the  close  of  the  plaintiff's  testimony, 
the  defendant's  attorney  announced 
that  he  would  not  offer  any  evidence, 
and  made  a  motion  for  a  directed 
verdict  which  was  granted,  and  the 
plaintiff  appealed. 

"GARY,  C.  J.  The  first  ground  of 
the  motion  for  a  directed  verdict 
was  as  follows: 

"  'Because  there  is  no  proof  what- 
ever that  the  loss  or  damage  occurred 
on  defendant's  line,  or  to  plaintiff's 
goods,  while  in  defendant's  posses- 
sion.' 

"The  defendant  was  the  terminal 
carrier,  land  the  presumption  was 
that  the  goods  were  damaged  while 
in  its  possession.  Willett  v.  Rail- 
way, 66  S.  C.  477,  45  S.  E.  93;  Mule 
and  Horse  Co.  v.  Railway,  99  S.  C. 
470,  83  S.  E.  599;  Cigar  Co.  v. 
Steamship  Co.,  101  S.  C.  429,  85  S. 
E.  1060;  Southern  Textile  Co.  ▼. 
Railway,  114  S.  C.  141,  103  S.  E 
475. 

"The  second  ground  of  the  motion 
was  as  follows: 

"  'Because  the  rule  in  South  Caro- 
lina, that  loss  or  damage  will  be  pre- 
sumed to  have  occurred  on  the  ter- 
minal carrier,  in  the  absence  of  proof 
to  the  contrary,  has  been  superseded 
by  the  Carmack  Amendment  (U. 
C  Comp.  St  §§  8604a,  8604aa),  and 
the  federal  decisions  thereunder, 
when  applied  to  goods  in  interstate 
commerce.' 

"The  defendant's  attorney  relies 
upon  the  decision,  in  Charleston  & 
W.  C.  Ry.  v.  Varnville  Furniture 
Co.,  237  U  .S.  597,  35  Sup.  Ct.  715, 
59  L.  Ed.  1137,  Ann.  Cas.  1916D, 
333.     The  question  now  under  con- 
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sideration  was  not  involved  in  that  mission's  rulings  Nos.  462,  236  and 

case,  as  is    clearly    shown    by    the  68/ 

language  of  the  court,  to  wit:  "'As  the  United  States  Supreme 
"  The  penalty,  the  only  matter  mat  Court  has  not  rendered  a  decision, 
we  are  now  considering,  was  exacted  contrary  to  the  rulings  of  this  court, 
for  the  failure  to  pay  both  claims,  upon  the  question  involved,  the  con- 
within  40  days,  irrespective  of  the  elusion  necessarily  follows  that  his 
question  whether  adequate  investiga-  honor  the  presiding  judge  erred  in 
tion  h?d  been  possible,  as  required  directing  a  verdict  in  favor  of  th# 
by    the    Interstate   Commerce    Com-  defendant" 
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CHAPTER  VI. 

CIRCUMSTANCES   RELIEVING  CARRIER   OF 
LIABILITY. 

In  General.  Where  a  shipper  proves  an  unreasonable  de- 
lay, resulting  in  loss  or  injury  to  his  property,  which  the  carrier 
seeks  to  excuse  by  showing  the  existence  of  unusual  conditions, 
it  must  assume  the  burden  of  pleading  and  proving  the  validity 
of  the  excuse.1  Where  a  shipper  accompanies  a  shipment  of 
live  stock  under  such  a  contract,  the  burden  of  proving  negli- 
gence resulting  in  injury  thereto  rests  upon  him.2 

Fault  of  Shipper.  Where  the  carrier  asserted  as  a  defense 
that  the  loss  occurred  by  reason  of  the  act  or  fault  of  the  shipper, 
within  a  provision  of  the  bill  of  lading  exempting  the  carrier 
from  liability  for  such  loss,  the  burden  is  upon  the  carrier  to 
show  that  the  loss  was  within  the  exception.8  A  contract  be- 
tween a  shipper  and  carrier,  which  provides  that  the  shipper 
would  "at  his  own  risk  and  expense,  load,  unload,  care  for,  feed 
and  water  the  stock  until  delivery  of  the  same  to  the  consignee 
at  destination/'  is  valid  and  binding.4 

Inherent  Character  of  Shipment.  A  carrier  is  not  liable  for 
injury  to  a  shipment  of  meal  because  of  the  inherent  vice  of  the 

1.  Galveston,  H.  &  S.  A.  Ry.  Co.  takers  to  properly  look  after  cattle 
v.  Buck  et  al.  (Tex.  1921),  230  S.  W.  shipped  was  not  raised  where,  though 
891.    State  shipment.)  the    railway    pleaded    specially    the 

2.  Lane  v.  Oregon  Short  Line  R.  stipulations  of  the  shipping  contract 
Co.   (Idaho  1921),   198  Pac.  671.  obhgat.ng  the  shipper  to  attend  and 

take  care  of  his  cattle,  there  was  no 

3.  Atlantic  Refining  Co.  v.  Penn-  allegation  of  breach  of  this  condi- 
sylvania  R.  C  (Pa.  1921),  113  Atl.  tion  nor  any  charge  of  contributory 
570.  negligence     in     this     respect    Gal- 

4.  Lane  v.  Oregon  Short  Line  veston  H.  &  S.  A.  Ry.  Co.  v.  Buck 
R.  Co.  (Idaho  1921),  198  Pac.  671.         et  al.   (Tex.  1921),  230  S.  W.  891. 

The  issue  of  failure  of  the  care-      (State  shipment) 
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article,  which  became  heated  merely  as  a  result  of  transporta- 
tion.5 A  carrier  is  not  relieved  from  liability  for  loss  to  cattle 
shipped  caused  by  negligence  or  unreasonable  delay  by  the  fact 
that  their  impoverished  or  bad  condition  may  have  contributed 
to  their  death  or  injury,  but,  if  guilty  of  negligence  or  unreason- 
able delay  which  proximately  resulted  in  injury,  the  carrier  is 
liable,  though  the  results  may  have  been  more  disastrous  than 
would  have  been  the  case  had  the  cattle  been  in  good  condition.6 

Act  of  God.  The  distinguishing  characteristic  of  an  "act  of 
God"  is  that  it  proceeds  from  the  forces  of  nature  alone  to  the 
entire  exclusion  of  human  agency.7  A  carrier  is  liable  for  dam- 
ages proximately  caused  by  an  act  of  God,  in  case  its  failure  to 
use  reasonable  diligence  to  prevent  or  mitigate  the  damage  con- 
tributes to  the  loss.8  Even  in  the  case  of  an  act  of  God  causing 
loss  or  injury  to  the  shipment,  it  is  the  duty  of  a  carrier  to  show 
in  addition  to  the  act  of  God  that  the  loss  was  inevitable,  that 
is,  that  the  loss  could  not  be  prevented  even  by  due  care  on  its 
part.9  In  an  action  by  a  purchaser  of  two  carloads  of  wheat 
brought  against  the  seller,  the  carrier,  and  a  wharf  company, 
where  it  appeared  that  during  a  flood  the  wharf  company  hauled 
the  cars  into  the  yards  of  a  railroad  company,  where  they  were 
destroyed  by  fire  caused  by  the  flood  waters  reaching  an  adjacent 
car  of  unslacked  lime,  the  undisputed  evidence  held  to  show  that 
the  proximate  cause  of  loss  of  the  wheat  was  due  to  a  storm  prop- 
erly classified  as  an  act  of  God.10  In  an  action  by  a  purchaser 
of  wheat  against  the  seller,  the  carrier,  and  a  wharf  company  to 

5.  Hines,  Director  General,  et  aL  10.  Fort  Worth  Elevators  Co.  v. 
v.  First  Guaranty  State  Bank  of  An-  Keel  &  Son  et  al.  (Tex.  1921),  231 
brey  (Tex.  1921),  230  S.  W.  764.  s.  W.  481. 

6.  Galveston,  H.  &  S.  A  Ry.  Co.  In  an  action  by  »  purchaser  of 
v.  Buck  et  al  (Tex  1921),  230  S.  W.  wheat  against  the  seller,  the  carrier, 
891.  (State  shipment)  and  *  wharf  company  for  loss  of  the 

wheat  by  fire   due  to  flood  waters 

7.  Rice  v.  Oregon  Short  Line  R  produced  by  a  storm  reaching  a  car 
Co.  (Idaho  1921),  198  Pac  161.  of  msUkdktd  limc>  whcrc  it  appeared 

a    Rice  v.  Oregon  Short  Line  R.  that  the  wharf  company,  after  the 

Co.  (Idaho  1921),  198  Pac.  161.  wheat  had  been  delivered  to  it,  was 

9.    Lehigh  Valley  R.  Co.  v.  Allied  forced  to  haul  the  cars  to  another 

Machinery  Co.  of  America,  271  Fed.  point  and  to  leave  them  in  the  yards 

900,  903.  of  a  third  party  where  the  loss  oc- 
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which  it  had  been  delivered,  for  its  loss  by  fire  occurring  through 
flood  waters  reaching  a  car  of  unslacked  lime  at  a  point  to  which 
the  wharf  company  had  been  forced  to  move  the  cars  in  an  effort 
to  protect  them,  held  that  the  wharf  company  could  not  be 
charged  with  anticipation  of  the  severity  of  the  storm,  and  was 
not  obligated  to  go  to  great  expense  to  raise  its  track  beyond 
the  level  of  flood  waters  of  previous  storms.11  When  an  act  of 
God  is  relied  upon  as  a  defense  in  an  action  for  damages,  it  is 
not  sufficiently  accurate  to  instruct  the  jury  that  a  natural  event 
is  an  act  of  God  if  it  be  not  reasonably  anticipated,  since  the 
reasonableness  of  the  anticipation  in  such  cases  is  not  to  be 
tested  by  ordinary  standards.12 

Operation  of  Law.  A  railroad  company  is  bound  by  the 
rules  and  regulations  for  the  interstate  shipment  of  cattle  pro- 
mulgated by  the  Secretary  of  Agriculture  under  authority  of 
Congress,  and  it  cannot  be  held  liable  in  damages  resulting 
from  delay  in  delivering  at  destination,  due  to  mistake  of  a 
United  States  inspector  quarantining  cattle  on  arrival  of  the 
shipment ;  there  being  no  fraud  and  collusion  on  its  part.13 


curred,  the  removal  by  the  wharf 
company,  if  negligence,  was  the  re- 
mote, and  not  the  proximate,  cause 
of  the  loss.  Fort  Worth  Elevators 
Co.  v.  Keel  &  Son  et  aL  (Tex.  1921), 
231  S.  W.  481. 

In  an  action  by  a  purchaser  of  two 
carloads  of  wheat  against  the  seller, 
the  carrier,  and  a  wharf  company  to 
which  it  had  been  delivered,  where  it 
appeared  that  because  of  a  storm 
flood  waters  gathered  to  a  height 
forcing  the  wharf  company  to  move 
the  cars  to  a  place  where  they  were 
destroyed  by  fire,  caused  by  water 
reaching  unslaked  lime,  evidence  held 


to  support  a  finding  that  the  damage 
by  high  water  from  the  storm  could 
not  be  prevented  by  the  wharf  com- 
pany at  a  reasonable  expense  and 
without  injury  to  others.  Fort  Worth 
Elevators  Co.  v.  Keel  &  Son  et  aL 
(Tex.  1921),  231  S.  W.  481. 

11.  Fort  Worth  Elevators  Co.  v. 
Keel  &  Son  et  al.  (Tex.  1921),  231 
S.  W.  481. 

12.  Rice  v.  Oregon  Short  Line  R. 
Co.  (Idaho  1921),  198  Pac  161. 

13.  Payne,  Director  General  of 
Railroads  v.  Cotner  et  al.  (Ark. 
1921),  230  S.W.  275. 
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CHAPTER  VII. 

FILING  OP  CLAIM. 

Notice  of  Loss.  In  an  action  to  recover  the  value  of  shoes 
shipped  to  claimants  by  an  express  company  under  a  contract 
providing  that,  in  case  of  failure  to  make  delivery,  claims  must 
be  made  in  writing  within  four  months  after  a  reasonable  time 
for  delivery  had  elapsed,  evidence  offered  by  the  consignees 
that  on  account  of  war  conditions  and  an  influenza  epidemic  ship- 
ments were  much  delayed,  so  that  34  days  was  not  an  unreason- 
able time  to  wait  for  delivery,  was  admissible  on  the  question 
whether  notice  of  claim  was  filed  by  such  consignees  within  four 
months  after  a  reasonable  time  for  delivery  has  elapsed.1  Under 
the  original  Interstate  Commerce  Act,  the  term  "transportation" 
is  declared  to  embrace  all  instrumentalities  of  shipment  or  car- 
riage, and  under  the  Hepburn  Act,  as  well  as  the  subsequent 
Carmack  Amendment,  an  agreement  by  an  express  company, 
which  is  included  in  the  term  "common  carrier"  as  defined  by 
the  Hepburn  Act,  to  furnish  a  car  for  an  interstate  shipment, 
is  not  an  independent  contract  separate  and  distinct  from  the 
contract  of  shipment ;  so,  where  the  car  was  not  furnished  within 
the  time  required,  and  loss  resulted,  recovery  cannot  be  had 
where  notice  was  not  given  within  the  four-month  period  fixed 
by  the  rules  of  the  Interstate  Commerce  Commission,  for  Con- 
gress included  in  the  term  "transportation"  all  preliminary  serv- 
ices.2 

Manner  and  Form  of  Giving  Notice.  A  provision  in  a  bill 
of  lading  in  an  interstate  shipment  that  in  case  of  loss  or  damage 
in  transportation,  as  condition  precedent  to  recovery,  claims 
must  be  made  in  writing  to  the  originating  or  delivering  carrier 
within  six  months,  held  valid.8    As  condition  precedent  to  action 

1.    Moore  Bros.  v.  American  Ry.         2.    Cecil  v.  Southern  Express  Co. 
Express  Co.   (N.  C  1921),  107  S.      (Ky.  1921),  229  S.  W.  1041. 
E.  6.  3.    Ostroff  v.  Hustis  (N.  H.  1921), 

114  Atl.  27. 
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by  a  shipper  against  the  initial  carrier  for  the  value  of  a  case  of 
woolen  goods  shipped,  notice  of  claim  to  the  delivering  carrier 
held  sufficient ;  such  carrier  being  the  agent  of  the  initial  carrier.4 
Under  a  bill  of  lading  requiring  claim  for  compensation  for  lost 
goods  to  be  filed  within  six  months  after  reasonable  time  for 
delivery,  shipper's  letter  asking  carrier  to  trace  lost  goods  does 
not  constitute  a  written  claim  for  payment  therefor  which  would 
support  an  action  against  the  carrier.8 


4.  OstroflF  v.  Hustis  (N.  H.  1921), 
114  Atl.  27. 

At  common  law,  notice  to  an  agent 
relating  to  a  matter  within  the  scope 
of  his  employment  is  notice  to  his 
principal,  and  the  principal  is  charged 
with  all  facts  known  to  his  agent 
OstroflF  v.  Hustis  (N.  H.  1921),  114 
Atl.  27. 

5.  Bronstein  et  al.  v.  Payne,  Di- 
rector General  of  Railroads  (Md. 
1921),  113  AtL  648. 

It  was  contended  that  a  "tracer" 
sent  to  a  carrier  was  notice  of  a  claim 
for  loss.  In  overruling  this  con- 
tention, the  court  said,  p.  650: 

Bronstein  et  al.  v.  Payne,  Director 
General  of  Railroads,  (Md.  1921), 
113  Atl.  648,  650. 

"This  brings  us  to  a  consideration 
of  the  plaintiffs'  prayer  which  was 
refused.  This  prayer  submits  the 
proposition  that  the  letter  referred  to 
in  the  evidence  as  a  'tracer*  sent  by 
Leibowitz  &  Co.  to  the  Baltimore  & 
Ohio  Railroad  Company  with  the  bill 
of  lading  and  paid  freight  bill  to- 
gether constituted  a  written  claim 
for  the  loss,  and  as  such  complied 
with  that  provision  of  the  bill  of  lad- 
ing which  required  a  written  claim 
to  be  filed  within  a  certain  limited 
time.  This  proposition  we  are  un- 
able to  approve,  because  the  tracer 
possessed  none  of  the  characteristics 
of  a  'claim'  as  that  expression  is  or- 


dinarily understood.  The  tracer  was 
a  mere  request  made  by  the  shipper 
of  the  carrier  to  locate  certain  goods 
which  had  not  been  received.  Where- 
as the  'claim'  which  should  have 
been  filed  in  accordance  with  the 
terms  of  the  bill  of  lading  could 
mean  nothing  less  than  a  demand  for 
the  value  of  goods  which  had  been 
lost  This  distinction  was  very 
clearly  pointed  out  by  Joseph  L. 
Bronstein,  one  of  the  appellants,  in 
his  testimony.  He  was  asked  to 
'explain  what  a  claim  tracer*  was, 
and  he  said: 

"'A  claim  tracer  means  that  the 
party  wants  to  trace  the  bale  of  rags ; 
he  don't  want  the  money.    *    *    •    • 

"And  he  further  testified  in  ref- 
erence to  the  same  matter: 

'"Q.  In  other  words,  you  noti- 
fied the  railroad  at  first  that  you 
wanted  the  bale  instead  of  the 
money?  A.  Yes.  Q.  You  claimed 
the  bale  first?  A.  Yes.  Q.  And 
when  the  railroad  could  not  find  the 
bale  you  made  claim  for  the  mone- 
tary value?  A.  You  could  not  make 
claim  until  you  had  the  original 
papers.* 

"Of  course,  the  interpretation  thus 
given  by  the  witness  to  the  word 
"claim"  cannot  be  regarded  as  au- 
thoritative or  conclusive,  but  it  is 
consistent  with  common  sense,  and  is 
supported  by  reason  and  authority. 
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Waiver  of  Notice.  A  carrier  engaged  in  interstate  trans- 
portation cannot  waive  the  provisions  of  a  bill  of  lading  or  by 
its  misconduct  give  the  shipper  the  right  to  ignore  them,  and 


The  section  of  the  bill  of  lading  un- 
der consideration  provides  that — 

"'As  conditions  precedent  to  re- 
covery, claims  must  be  made  in  writ- 
ing   *    *    *    within    six   months    * 

*  *  after  a  reasonable  time  for 
delivery  has  elapsed/ 

"And  in  construing  a  similar  pro- 
vision the  court  in  St.  Louis,  I.  M.  & 
S.  R.  Co.  v.  Starbird,  243  U.  S.  605, 
37  Sup.  Ct  468,  61  L  Ed  917,  says: 

"'Such  notice  puts  in  permanent 
form  the  evidence  of  an  intention  to 
claim  damages  and  will  serve  to  call 
the  attention  of  the  carrier  to  the 
condition  of  the  freight  and  enable 
it  to  make  such  investigation  as  the 
facts  of  the  case  require  while  there 
is  opportunity  to  do  so' 

"And  while  the  notice  need  not  be 
in  any  particular  form  it  must  never- 
theless possess  the  characteristics  of 
a  claim ;  that  is  to  say,  it  must  amount 
to  a  demand  for  compensation,  or  it 
must  give  notice  of  an  intention  to 
claim  compensation  for  loss  suffered. 
To  ask  whether  goods  have  been  lost 
or  to  request  that  goods  which  have 
been  mislaid  be  located  is  not  the 
same  thing  as  demanding  compensa- 
tion for  goods  which  have  been  lost 
or  damaged..  The  one  is  an  inquiry 
for  information;  the  other  is  a  de- 
mand for  compensation.  And  when, 
therefore,  the  appellants  asked  the 
appellee  to  'trace'  the  goods,  they  did 
sot  thereby  file  a  claim  for  compen- 
sation for  goods  which  they 
claimed  had  been  lost,  nor  did  they 
indicate  their  intention  of  filing  such 
a  claim.  To  hold  that  such  a  notice 
amounted   to  a   claim   for   damages 


wolud  be  to  disregard  the  plain 
words  of  the  contract  and  to  whittle 
away  by  constrained  construction 
their  obvious  meaning.  Nor  would 
the  filing  of  such  a  claim  satisfy  the 
purposes  for  which  the  words  were 
inserted  in  the  contract.  They  were 
apparently  put  there  to  protect  the 
carrier  and  to  enable  it  to  investi- 
gate the  circumstances  connected 
with  the  loss  at  a  time  when  infor- 
mation could  ordinarily  be  more 
readily  had  in  regard  to  it.  Railroads 
are  necessarily  carried  on  by  highly 
developed  and  extensive  organiza- 
tions in  which  the  work  of  operation 
is  apportioned  and  divided  among 
many  different  departments  and 
branches,  and  a  request  to  a  depart- 
ment having .  in  charge  the  actual 
transportation  of  goods  to  locate  a 
missing  article  would  not  likely,  in 
the  ordinary  course,  come  to  the  at- 
tention of  a  department  handling 
claims  for  compensation  for  loss  oc- 
curring through  some  default  on  the 
part  of  the  carrier,  and  the  officers 
responsible  for  the  settlement  of 
claims  would  be  without  notice  that 
any  claim  had  been  filed,  whereas  a 
claim  for  monetary  compensation  for 
loss  or  damage  to  goods  would  nat- 
urally be  referred  to  the  department 
having  in  charge  the  investigation  of 
such  claims.  This  view  is  consistent 
with  that  adopted  in  Cudahy  Pack- 
ing Co.  v.  Bixby,  199  Mo.  App.  589, 
205  S.  W.  865,  and  St.  L.,  I.  M.  & 
S.  R.  R.  Co.  v.  Starbird,  supra.  There 
are  cases  to  which  our  attention  has 
been  called  which  are  in  apparent 
conflict  with  the  view  which  we  have 
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hence  cannot  estop  itself  from  asserting  a  provision  requiring 
claim  for  compensation  for  loss  of  goods  to  be  filed  within  six 
months  after  reasonable  time  for  delivery.6 


expressed ;  but  in  regard  to  them  it  is 
sufficient  to  say  that  as  they  are  also 
in  apparent  conflict  with  the  provis- 
ions of  the  statutes  under  consider- 
ation, the  decisions  of  the  Supreme 
Court  construing  them  and  the  terms 
of  the  contract  made  pursuant  to  the 
authority  of  those  statutes  we  cannot 
be  influenced  by  them.    For  the  reas- 


ons stated,  it  follows  that  there  was 
no  error  in  refusing  the  plaintiffs' 
prayer.  Having  found  no  error  in 
the  rulings  of  the  court,  the  judgment 
appealed  from  will  be  affirmed." 

6.  Bronstein  et  al  v.  Payne,  Di- 
rector General  of  Railroads  (Md. 
1921),  113  Alt.  648. 
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CHAPTER  VIII. 

DAMAGES  RECOVERABLE. 

In  General.  A  shipper  is  entitled  to  recover  full  compensa- 
tion for  the  loss  or  damage  suffered  by  the  carrier's  failure  to 
carry  and  deliver  the  goods  safely.1  In  an  action  against  a 
carrier  for  the  loss  of  goods  shipped  in  interstate  commerce  in 
February,  1916,  the  amount  of  the  loss  was  to  be  determined  by 
the  value  ot  the  goods  at  the  time  and  place  of  delivery,  and 
not  at  the  time  and  place  of  shipment.2  Where  a  carrier,  sued  for 
delay  in  delivery  of  a  return  shipment,  had  the  bill  of  lading 
issued  on  the  return  shipment  to  itself,  and  would  not  surrender 
it  to  the  shipper  so  that  he  could  demand  and  receive  his  goods 
on  return  unless  he  submitted  to  conditions  it  had  no  right  to 
impose,  it  cannot  complain  that  he  did  not  get  the  goods  when 
they  arrived  at  destination,  nor  object  that  he  was  allowed  dam- 
ages because  of  its  own  conduct  in  withholding  the  bill  of  lading 
and  depriving  him  of  the  possession  and  use  of  the  goods.8 

Settlement  by  Claim  Agent.  The  claim  agent  of  a  railway 
company  has  authority  to  make  settlement  on  claims  for  dam- 
ages against  his  company.4  When  a  shipment  of  freight  arrives 
at  its  destination  in  bad  condition,  and  the  railway  company  by 
authority  from  its  claim  agent  induces  the  consignee  to  accept 
the  goods  in  their  damaged  condition  on  the  promise  that  his 
claim  for  actual  damages  will  be  settled  on  its  merits,  the  rail- 
way company  thereby  accepts  the  liability,  and  is  bound  to  the 
consignee  to  pay  whatever  actual  loss  he  may  sustain  by  reason 
of  the  damaged  condition  of  the  goods.5  Such  claim  agent  may 
bind  his  company  by  a  promise  to  a  consignee  of  freight  that  if 

1.  Woonsocket  Machines  &  Press  3  Harrill  v.  Seaboard  Air  Line 
Co.  v.  New  York,  N.  H.  &  H.  R.  Ry.  Co.  (N.  C.  1921),  107  S.  E.  136. 
Co.  (Mass.  1921),  131  N.  E.  461.  4.    Chicago,  R.  I.  &  P.  Ry.  Co.  v. 

2.  Woonsocket  Machine  &  Press  Burke  (Okla.  1921),  198  Pac.  62a 
Co.  v.  New  York,  N.  H.  &  H.  R.  5.    Chicago,  R.  I.  &  P.  Ry.  Co.  ▼. 
Co.  (Mass.  1921),  131  N.  E.  461.  Burke  (Okla.  1921),  198  Pac  62a 
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the  consignee  will  accept  the  goods  and  put  in  his  claim  for 
damages,  such  damage  as  has  been  actually  sustained  by  reason 
of  the  bad  condition  of  the  goods  so  shipped  will  be  allowed  by 
him  as  against  his  company.9 

Shipments  Sold  at  Specified  Price.  In  an  action  against  a 
carrier  to  recover  injuries  for  the  loss  of  machines  which  are 
sold  at  a  fixed  price,  it  was  held  that  the  claimant  is  entitled  to 
recover  the  selling  price  of  such  machines,  less  the  expense  of 
selling  them.7  Where  a  manufacturer  of  a  particular  type  of 
machine,  being  unable  to  supply  the  demand,  engaged  another 
company  to  fabricate  200  of  the  machines  furnishing  special 
prints,  patterns,  tools,  etc.,  and  its  own  mechanical  engineer  to 
inspect  the  materials  and  workmanship,  the  amount  paid  such 
other  company  for  each  machine  was  not  the  measure  of  recov- 
ery against  a  carrier  destroying  2  of  the  machines.8  In  ascertain- 
ing damages  there  is  no  objection  to  profits  as  such,  and  it  is 
only  when  an  attempt  to  ascertain  profits  leads  to  conjectures 
and  speculation  that  profits  are  rejected.9    Though  there  is  no 


6.  Chicago,  R.  I.  &  P.  Ry.  Co.  t. 
Burke  (Okla.  1921),  198  Pac.  620. 

7.  Baltimore  &  O.  C  Terminal  R. 
Co.  v.  Becker  Milling  Mach.  Co.,  272 
Fed.  933,  937. 

a  Baltimore  &  O.  C  Terminal  R. 
Co.  v.  Becker  Milling  Mach.  Co.,  272 
Fed.  933. 

In  an  action  against  a  carrier  for 
the  destruction  of  machines,  if  the 
uniform  price  paid  for  such  machines 
was  not  the  true  measure  of  claim- 
ant's loss,  the  carrier's  objections  to 
the  adoption  of  such  standard  must 
be  considered  on  writ  of  error, 
though  the  court's  finding  of  market 
value  based  on  such  sales  must 
*tand,    because    not    properly    ques- 

oned,  or  because  supported  by  tin- 
ned evidence.  Baltimore  &  O. 
minal  R.  Co.  v.  Becker  Milling 
*o.  272  Fed.  933. 


A  carrier,  destroying  machines  it 
has  contracted  to  deliver,  must  com- 
pensate the  owner  for  the  loss  caused 
by  the  failure  to  deliver;  but  where 
it  was  guilty  of  no  intentional  wrong, 
and  no  special  use  of  the  machines 
was  shown,  the  owner  was  entitled 
only  to  compensation.  Baltimore  & 
O.  C  Terminal  R.  Co.  v.  Becker 
Milling  Mach.  Co.,  272  Fed.  933. 

9.  Baltimore  &  O.  C  Terminal  R. 
Co.  v.  Becker  Milling  Mach.  Co.  272 
Fed.  933 

In  an  action  against  a  carrier  for 
the  loss  of  high  explosive  shells  man- 
ufactured by  claimant  under  a  con- 
tract the  profits  of  the  contract  were 
not  material  on  the  question  of  ac- 
tual value  and  were  not  to  be  consid- 
ered in  estimating  the  damages. 
Woonsocket  Machine  &  Press  Co.  v. 
New  York  N.  H.  &  H.  R.  Co.  (Mass. 
1921)  131  N.  E.  461. 
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market  place  or  public  exchange  in  which,  by  competitive  offers 
and  bids,  the  market  price  of  a  special  type  of  machine  can  be 
determined,  the  amount  purchasers  are  willing  to  pay  is  evidence 
of  the  sales  value  in  an  action  against  a  carrier  for  their  destruc- 
tion.10 Where  an  owner  of  a  special  type  of  machine, 
two  of  which  were  destroyed  by  a  carrier,  sold  them 
through  manufacturer's  agents,  who  were  either  purchasers  on 
their  own  account  for  resale  at  a  uniform  price,  or  selling  agents 
on  commission,  such  uniform  selling  price,  without  deduction  of 
the  selling  cost,  was  not  the  measure  of  damages.11  In  this  case 
the  court  said,  p.  937 :12  "Is  a  manufacturer  whose  finished  articles 
are  destroyed  entitled  to  recover  what  purchasers  were  willing 
to  pay  against  a  defendant  who  is  only  liable  to  make  good  the 
manufacturer's  actual  loss?  We  had  hoped  to  find  an  answer 
in  cases  against  carriers  or  against  insurers ;  but  we  have  found 
no  case  in  which  the  question  of  the  defendant's  right  to  have 
deducted  from  the  'market  value'  the  manufacturer's  selling 
costs  has  been  explicitly  considered.  When  the  property  was 
destroyed  where  there  was  no  local  market,  it  has  been  held 
that,  if  the  property  was  produced  to  sell,  the  plaintiff  was  en- 
titled to  the  market  value  at  the  nearest  fair  market,  less  the 
costs  of  transportation  to  that  market ;  and,  if  the  property  was 
held  for  use  at  the  place  of  destruction,  the  plaintiff  was  entitled 
to  the  market  value  at  the  nearest  fair  market,  plus  the  costs  of 
transportation  from  that  market  to  the  place  of  use.  It  may  be 
said  that  the  courts  have  decided,  sub  silentio,  that  no  other  costs 
are  to  be  taken  into  account.  And  in  many  cases  the  question 
of  selling  expense  might  be  trivial,  as  where  the  deerhunter 

10    Baltimore  &  O.  C.  Terminal  R.  The   court   knows    from   common 

Co.   v.   Becker   Mach   Co.  272   Fed.  knowledge    that    the    expenses    of 

933.                                                      .  maintaining  engineering  and  experi- 
mental  departments   in   factories,   as 

11.  Baltimore  &  O.  C.  Terminal  well  as  the  expense  for  superintend- 
R.  Co.  v.  Becker  Milling  Mach.  Co..  ence  and  all  other  proper  items  of 
272  Fed.  933  936.  overhead,    must    be    apportioned    to 

product  and  charged  as  parts  of  the 

12.  Baltimore  &  O.  C.  Terminal  manufacturing  cost.  Baltimore  &  O. 
R.  Co.  v.  Becker  Milling  Mach.  Co.,  C.  Terminal  R.  Co.  v.  Becker  Milling 
272  Fed.  933.  Mach.  Co.,  272  Fed.  933. 
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shoots  the  calf  and  the  farmer  proves  that  buyers  come  regu- 
larly to  his  farm  and  offer  a  certain  price  for  like  calves.  If 
that  were  true  in  all  cases,  the  question  might  be  ignored  by 
virtue  of  the  maxim,  de  minimis.  But  from  the  present  record 
the  question  obtrudes  as  one  of  material  consequence.  Plain- 
tiff's selling  arrangements  were  through  'manufacturers'  agents.' 
The  unavoidable  inference  from  the  evidence  is  that  these  'man- 
ufacturers' agents'  were  purchasers  of  plaintiff's  machines  on 
their  own  account  for  resale  at  $4,010,  or  that  they  were  selling 
agents  on  commission.  And  so  plaintiff's  net  receipts  would 
be  either  its  wholesale  price  or  its  retail  price  less  commission. 
On  manufactured  articles,  of  which  the  maker  has  exclusive  con- 
trol, and  the  selling  price  of  which  runs  into  the  thousands,  dis- 
counts from  list  prices  or  commissions  on  sales  frequently  reach 
or  exceed  25  per  cent.  Even  if  these  'manufacturers'  agents' 
were  branch  houses  of  plaintiff,  the  question  would  not  be  ma- 
terially different.  Plaintiff  in  no  event  would  be  entitled  to 
more  than  compensation  for  its  actual  loss ;  and  the  burden  was 
on  plaintiff  to  show  what  that  loss  was  with  that  degree  of  cer- 
tainty of  which  the  case  is  capable.  This  must  be  so  unless  de- 
fendant is  to  be  treated  as  though  it  had  made  a  contract  to  buy 
these  machines  from  plaintiff  at  $4,010  each.  But  that  would 
be  an  assumption  contrary  to  fact.  What  defendant  destroyed 
was  machines,  not  a  sales  contract ;  and  plaintiff's  loss  must  be 
determined  by  looking  only  to  that  which  was  in  fact  destroyed." 
In  an  action  against  a  carrier  for  the  loss,  in  February,  1916,  of 
high  explosive  shells  manufactured  for  the  British  government 
under  a  contract  dated  July  3,  1915,  and  calling  for  delivery  be- 
tween August  1  and  December  31,  1915,  contracts  between  the 
British  government  and  third  persons  for  the  manufacture  of 
substantially  similar  shells,  executed  in  July,  October  and  No- 
vember, 1915,  under  which  deliveries  were  made  in  accordance 
with  their  terms,  those  under  the  latest  contract  being  madt 
from  January  to  June  1916,  were  admissible  on  the  questions  of 
actual  value  and  cost  of  replacement ;  the  dates  of  the  contracts 
and  deliveries  not  being  too  remote.18     In  an  action  against  a 

13    Woonsocket  Machine  &  Press      (Mass.  1921),  131  N.  E.  461. 
Co.  v.  New  York,  N.  H.  &  H.  R.  Co., 
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carrier  for  the  loss  of  high  explosive  shells  manufactured  for  the 
British  government,  the  amount  which  the  British  government 
was  to  pay  for  the  shells  was  not  decisive  as  to  their  actual 
value  at  the  time  and  place  in  question.14  Claimant  brought  an 
action  for  recovery  of  certain  empty  high  explosive  shells  which 
were  lost  by  the  defendant  while  being  lightered.  Claimant  was 
to  receive  $4.10  for  each  shell,  but  the  average  cost  of  making 
same  was  $4.35,  and  the  British  government  was  to  purchase 
the  shells  from  the  person  to  whom  claimant  sold  them  for  $8.00 
each.  The  defendant  offered  in  evidence  contracts  between  the 
British  government  and  American  manufacturers  of  varying 
prices  for  the  same  shell,  which  the  trial  court  excluded  from 
evidence.  In  reversing  a  verdict  for  $8.00  a  shell  and  holding 
that  all  that  the  claimant  was  entitled  to  was  compensation, 
which  was  the  value  of  the  shells,  which  meant  the  cost  of  re- 
placement, the  court  said,  p.  462 :15  "The  shipper  was  entitled 
to  recover  full  compensation  for  the  loss  or  damages  suffered  by 
the  carrier's  failure  to  carry  and  deliver  the  shells  safely.  Blan- 
chard  v.  Page,  8  Gray,  281 ;  Finn  v.  Western  Railroad  Corp.,  112 


In  an  action  against  a  carrier  for 
the  loss  of  high  explosive  shells  man- 
ufactured by  plainitff  under  a  con- 
tract with  one  having  a  contract  with 
the  British  government  the  amount 
which  die  government  had  contracted 
to  pay,  though  not  conclusive,  was 
admissible  on  the  question  of  ac- 
tual value,  as  tending  to  show  the 
cost  of  replacement.  Woonsocket 
Machine  &  Press  Co.  v.  New  York, 
N.  H.  &  H.  R.  Co.  (Mass.  1921), 
131  N.  E.  461. 

14.  Woonsocket  Machine  &  Press 
Co.  v.  New  York,  N.  H.  &  H.  R 
Co.  (Mass.  1921),  131  N.  E.  461. 

In  an  action  against  a  carrier  for 
the  loss  of  high  explosive  shells 
manufactured  by  claimant  for  the 
British  government  and  having  no 
market  value  properly  speaking,  the 
actual  value  of  die  shells,  determined 


by  the  cost  of  replacing  them,  or,  if 
shells  of  similar  material  could  be 
manufactured  at  a  certain  price,  such 
price,  with  such  expenses  as  might  be 
reasonably  incurred  in  procuring  a 
new  contract,  would  fairly  measure 
the  extent  of  the  loss.  Woonsocket 
Machine  &  Press  Co.  v.  New  York, 
N.  H.  &  H.  R  Co.  (Mass.  1921), 
131  N.  E.  461. 

If  at  the  time  of  a  carriers  failure 
to  safely  carry  and  deliver  goods  the 
shipper  could  purchase  in  the  open 
market  substantially  similar  goods, 
the  market  value  constitutes  full  com- 
pensation for  the  loss.  Woonsocket 
Machine  &  Press  Co.  v.  New  York, 
N.  H.  &  H.  R  Co.  (Mass.  1921),  131 
N.  E.  461. 

15.  Woonsocket  Machine  &  Press 
Co.  v.  New  York,  N.  H.  &  H.  R  Co. 
(Mass.  1921),  131  N.  E.  461,  462. 
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Mass.  524,  17  Am.  Rep.  128.  It  was  correctly  ruled  that  the 
plaintiff's  loss  was  to  be  determined  by  the  value  of  the  goods 
at  the  time  and  place  of  delivery  and  not  at  the  time  and  place  of 
shipment.  Chicago,  Milwaukee  &  St.  Paul  Railway  Co.  v.  Mc- 
Caull-Dinsmore  Co.,  253  U.  S.  97,  40  Sup.  Ct.  504,  64  L.  Ed.  801. 
See  Crutchfield  v.  Hines,  131  N.  E.  340;  Spring  v.  Haskell,  4 
Allen,  112;  Cutting  v.  Grand  Trunk  Railway,  13  Allen,  381,  385. 
See  Lafrance  v.  Desautels,  225  Mass.  324,  329,  114  N.  E.  312. 
Under  ordinary  conditions,  full  compensation  for  the  carrier's 
breach  of  duty  would  be  measured  by  the  fair  market  value  of 
the  property  lost  or  destroyed.  If  at  the  time  of  the  defendant's 
breach  of  the  contract  the  shipper  could  purchase  in  the  open 
market  substantially  similar  shells  to  the  ones  described,  the 
payment  of  the  market  value  of  the  same  would,  under  well- 
settled  principles,  place  it  in  the  same  position  it  would  be  in  if 
the  contract  were  not  broken,  and  would  fully  compensate  it  for 
its  loss.  Harvey  v.  Connecticut  &  Passumpsic  Railroad,  124 
Mass.  421,  26  Am.  Rep.  673,  and  cases  cited,  supra.  But  market 
value  is  not  the  only  test.  In  the  case  at  bar,  the  property  de- 
scribed had,  properly  speaking,  no  market  value ;  and  the  measure 
of  the  plaintiff's  indemnity  must  be  settled  by  other  standards. 
Its  loss  was  the  actual  value  of  the  shells,  which  should  be  deter- 
mined by  the  cost  of  replacing  them.  The  sum  which  the  British 
government  was  to  pay  the  Traylor  Company  was  not  decisive 
of  their  actual  value  at  the  time  and  place  in  question.  Their 
value  may  have  been  more  or  less  than  the  contract  price.  If  at 
the  time,  shells  of  similar  material  could  be  manufactured  at  a 
certain  price,  that  price,  together  with  such  expenses  as  might 
be  reasonably  incurred  in  procuring  a  new  contract,  would  fairly 
and  correctly  measure  the  extent  of  the  plaintiff's  loss.  This 
rule  for  the  assessment  of  damages  where  property  injured  is 
not  marketable,  has  been  frequently  followed.  For  examples,  see 
Wall  v.  Piatt,  169  Mass.  398,  405,  406,  407,  48  N.  E.  270,  where 
the  cost  of  the  replacement  of  buildings  and  furniture  destroyed 
by  fire  was  considered;  Mather  v.  American  Express  Co.,  138 
Mass.  55,  52  Am.  Rep.  258,  where  architect's  plans  were  lost  and 
the  measure  of  the  plaintiff's  damages  was  held  to  be  the  cost  of  # 
new  plans  with  reasonable  expenses  for  procuring  them  ;  Murray  * 
v.  Postal  Telegraph-Cable  Co.,  210  Mass.  188,  196,  where  dam/ 
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ages  were  sought  for  the  loss  of  gowns  made  to  order  for  cus- 
tomers, and  the  cost  of  labor  and  material  was  considered  compe- 
tent as  bearing  on  the  plaintiff's  damages;  Green  v.  Boston  & 
Lowell  Railroad,  128  Mass.  221,  35  Am.  Rep.  370,  Weston  v. 
Boston  &  Maine  Railroad,  190  Mass.  298, 76  N.  E.  1050, 4  L.  R.  A. 
(N.  S.)  569,  112  Am.  St.  Rep.  330,  5  Ann.  Cas.  825.  See  also, 
C.  W.  Hunt  Co.  v.  Boston  Elevated  Railway,  199  Mass.  220, 
85  N.  E.  446.  There  was  error  of  law  in  ruling  that  the  price 
the  British  government  may  have  paid  other  manufacturers  for 
similar  shells  (under  contracts  made  five  months  or  more  after 
the  date  of  the  contract  with  the  Traylor  Company)  was  not 
competent  to  affect  or  control  the  plaintiff's  measure  of  damages, 
and  that  the  value  of  the  shells  was  the  price  to  be  paid  the 
Traylor  Company  on  delivery.  And  there  was  also  error  in 
refusing  to  rule,  as  requested  by  the  defendants,  that  the  plaintiff 
could  not  recover  the  profit  it  would  have  made  if  the  goods 
had  not  been  lost;  and  that  the  price  to  be  paid  the  Traylor 
Company  was  not  the  true  measure  of  the  value  of  the  shells  at 
destination,  as  it  included  the  profit  arising  to  the  plaintiff  and 
the  Traylor  Company ;  and  in  excluding  the  evidence  of  the  con- 
tracts of  the  British  government  with  other  manufacturers.  The 
profits  of  the  contract  were  not  material  for  the  purpose  of  show- 
ing the  actual  value  of  the  shells  and  were  not  to  be  considered 
in  estimating  the  plaintiff's  damages  against  the  carrier.  The 
contract  price,  however,  did  have  a  bearing,  though  it  was  not 
conclusive,  on  the  question  of  the  actual  value  of  the  shells  and 
as  tending  to  show  the  cost  of  replacement.  The  contracts  with 
the  Washington  Steel  &  Ordnance  Company  and  the  E.  W. 
Bliss  Company  were  also  admissible  for  this  purpose,  although 
made  in  July,  October  and  November  of  1915.  In  estimating 
the  value  of  property  taken  for  a  public  purpose,  actual  sales  of 
similar  land  in  the  vicinity  at  or  near  the  time  are  admissible, 
although  much  must  be  left  to  the  discretion  of  the  presiding 
judge  in  deciding  what  lands  are  similar  and  whether  the  trans- 
action is  sufficiently  near  in  point  of  time  to  afford  a  fair  com- 
parison; but  even  in  these  respects  the  decision  of  the  court  is 
reviewable  if  manifest  error  is  shown.  See  Fourth  National 
Bank  v.  Commonwealth,  212  Mass.  66,  98  N.  E.  686.  So  also, 
in  arriving  at  the  actual  value  of  goods  destroyed,  which  have 
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no  market  value  in  the  proper  sense,  other  contracts  not  remote 
in  point  of  time,  for  the  manufacture  of  similar  goods,  are  admis- 
sible. It  was  agreed  that  the  contracts  excluded  were  for  the 
manufacture  of  shells  of  a  similar  character  to  those  called  for 
by  the  plaintiff's  contract,  and  while  the  plaintiff's  contract  was 
dated  July  3,  1915,  and  the  time  of  delivery  was  from  August  1 
to  December  31,  1915,  and  the  contracts  excluded  were  executed 
in  July,  October  and  November,  1915,  deliveries  were  made  in 
accordance  with  their  terms,  those  made  under  the  November 
contract  being  made  from  January  to  June,  1916.  The  shells 
being  substantially  similar  to  those  manufactured  by  the  plain- 
tiff, and  it  not  appearing  that  the  dates  of  those  contracts  or  the 
deliveries  thereunder  were  so  remote  in  time  as  to  afford  no 
ground  for  comparison,  the  evidence  was  revelant  and  had  an 
important  bearing  on  the  question  of  the  actual  value  or  the 
cost  of  replacement  of  the  property  destroyed  and  should  have 
been  admitted.  See  in  this  connection  Paine  v.  Boston,  4  Allen, 
168 ;  Chandler  v.  Jamaica  Pond  Aqueduct  Corp.,  122  Mass.  305 ; 
Lyman  v.  Boston,  164  Mass.  99,  104,  105,  41  N.  E.  127." 

Delay  in  Transit    In  General,18 

Household  Goods.  When  household  goods  in  use  are  injured 
while  being  transported  by  a  carrier,  the  measure  of  damage  is 
the  difference  in  the  actual  value  just  prior  to  and  just  subse- 
quent to  the  injury.17    But  the  measure  of  damages  for  loss  of  house- 

16.    In  an  action  for  damages  to  a  In  an  action  against  a  carrier  of 

shipment  of  live  stock  from  delay  in  live  stock  for  delay  in  transporting 

transportation,  instruction  that,  if  the  a  shipment,  in  view  of  the  admitted 

jury  found  for  claimant,  the  measure  facts  that  claimant  paid  $8  for  extra 

of  damages  was  the  difference,  if  any,  feed  and  lost  the  value  of  shrinkage, 

between  the  fair,  reasonable   market  which   was  $116.15,    no    other    loss 

value  of  the  sheep  delivered  at  des-  being  stated   in  the   admitted   facts, 

tination  without  negligent  delay,  and  and  there  being  no  evidence  of  other 

their  fair  and  reasonable  market  val-  loss,   judgment   for  the  shipper  for 

ue  at  the  time  of  delivery  at  destina-  $178.30  was  excessive  in  the  sum  of 

tion  in  the  condition  in  which  they  $54.15.    Pittsburgh,  C,  C.  &  St  L.  R. 

were  delivered,  held  to  correctly  state  Co.  v.  Hughes  (Ind.  1921),  131  N.  E. 

the  measure  of  damages  as  applied  to  234. 

the  facts  disclosed  in  proof.    Rice  v.  17    Empire    Transfer    &    Storage 

Chicago,  M.  &  St.  P.  Ry.  Co.  (Mont  Co.  v.  Botto  (Tex.  1921),  232  S.  W. 

1921),  197  Pac.  999.  347. 
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hold  goods  by  a  carrier  is  their  actual  or  reasonable  value  at 
destination  at  the  time  they  should  have  been  delivered,  as  dis- 
tinguished from  a  fanciful  or  sentimental  value,  where  the  goods 
are  secondhand  and  have  no  standard  market  value.18 

Rental  Value.  In  an  action  against  a  carrier  for  negligent 
delay  in  delivering  a  printing  press  shipped,  evidence  of  the 
rental  value  of  the  printing  press  and  other  parts  connected  with 
it  was  competent.19 

Invoice  Price  Under  Bill  of  Lading.  Under  the  first  Cum- 
mins Amendment  to  the  Interstate  Commerce  Act,  making  car- 
riers liable  for  the  full  actual  loss  or  damage  notwithstanding 
any  limitation  of  liability  or  of  the  amount  of  recovery  or  agree- 
ment as  to  value,  and  the  second  Cummins  Amendment,  pro- 
viding that  the  foregoing  provisions  shall  not  apply  to  property 
concerning  which  the  carrier  shall  be  expressly  authorized  or 
required  by  the  Interstate  Commerce  Commission  to  maintain 
rates  dependent  on  declared  value  in  which  case  the  declaration 
or  agreement  shall  have  no  other  effect  than  to  limit  liability  and 
recovery  to  an  amount  not  exceeding  the  declared  value,  a  pro- 
vision in  the  bill  of  lading  that  the  amount  of  loss  or  damage 
shall  be  computed  on  the  basis  of  the  value  at  the  place  and  time 

In  an  action  against  a  transfer  com-  v.  Botto  (Tex.  1921),  232  S.  W.  347, 
pany  for  damages  to  household  the  court  said,  p.  348. 
goods,  an  instruction  that  the  meas-  "The  goods  in  question  were  house- 
ure  of  damages  was  the  reasonable  hold  goods  of  the  defendant  in  error, 
market  value  of  the  goods  damaged  and  the  rule  is  well  established  that, 
and  the  usual  value  of  the  labor  and  when  household  goods  in  use  are  in- 
material  necessary  to  repair  the  same  jured  while  being  transported  by  a 
together  with  the  difference  between  carrier,  the  measure  of  damages  is 
the  reasonable  market  value  of  the  simply  the  difference  in  their  actual 
goods  just  before  the  damage  and  value  just  prior  to  and  just  subse- 
just  after  the  repair  was  made  held  quent  to  the  injury.  Wells  Fargo 
erroneous  as  in  effect  authorizing  a  Exp.  Co.  v.  Wililiams,  71  S.  W.  314; 
recovery  for  the  value  of  the  goods  Benedict  v.  Chicago,  R.  I.  &  P.  Ry. 
plus  the  difference  between  the  mar-  Co.,  91  S.  W.  811. 
ket  value  before  the  damage  and  18.  Hines,  Director  General  of 
after  the  repair.  Empire  Transfer  Railroads  v.  Warden  (Tex.  1921), 
&  Storage  Co.  v.  Botto  (Tex.  1921),  229  S.  W.  957. 
232  S.  W.  347.  19     Harrin  v    Seaboard  Air  Line 

In  Empire  Transfer  &  Storage  Co.      Ry.  Co.  (N.  C.  1921),  107  S.  E.  136. 
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of  shipment  does  not  apply  when  the  value  at  the  time  and  place 
at  which  the  goods  should  have  been  delivered  is  less  than  the 
value  at  the  place  and  time  of  shipment.80 

Rough  Handling  in  Transit  In  an  action  for  damages  to 
horses  from  rough  treatment  during  shipment,  the  measure  of  dam- 
ages is  the  difference  between  the  market  value  of  the  horses  at  desti- 
nation in  the  condition  in  which  they  would  have  been  delivered 
but  for  the  carrier's  negligence,  and  their  market  value  in  their 
actual  condition  as  caused  by  its  negligence.81 

Special  Damages.  "General  damages"  are  such  as  naturally 
and  necessarily  result  from  the  act  of  which  complaint  is  made, 


20.  Crutchneld  &  Woolfolk  v. 
Hines,  Director  General  of  Railroads 
(Mass.  1921),  131  N.  E.  340. 

21.  Texas  &  P.  Ry.  Co.  v.  Prontj 
(Tex.  1921),  230  S.  W.  396. 

In  Texas  &  P.  Ry.  Co.  v.  Prunty 
(Tex.  1921),  230  S.  W.  396,  the  court 
said: 

"The  measure  of  damages  in  the 
case  was  the  difference  between  the 
market  value  of  the  animals  at  desti- 
nation in  the  condition  in  which  they 
would  have  been  delivered  but  for 
the  carriers  negligence,  and  their 
market  value  in  their  actual  condition 
as  caused  by  its  negligence.  The 
only  way  the  damages  could  be 
proved  was  by  evidence  of  such  re- 
spective values.  Testimony  as  to  the 
first  could  only  be  given  in  answer  to 
a  hypothetical  question,  involving  as 
its  basis  the  assumption  that  the  ani- 
mals had  not  been  subjected  to  negli- 
gent handling.  That  would  have  to 
be  assumed  in  order  for  the  question 
to  furnish  a  proper  criterion. 

"Does  a  question  as  to  value,  pred- 
icated on  such  an  assumption,  call  for 
a  conclusion  of  law  or  a  conclusion 
upon  a  mixed  question  of  fact  and 
law?     We  think  not.     The   inquiry 


made  of  a  witness  by  such  a  question 
is  not  his  opinion  as  to  whether  the 
carrier  was  negligent.  It  calls  for 
his  opinion  as  to  the  value  of  the 
property  on  the  hypothesis  that  the 
carrier  was  not  negligent  The  proof 
is  necessarily  hypothetical,  as  any 
jury  understands.  The  questions 
which  elicit  it  must  likewise  be  hy- 
pothetical. A  qualified  witness  may 
give  his  opinion  on  a  question  of 
value,  since  value  is  a  mere  matter  of 
opinion.  Proof  of  value  is  proof  of  a 
fact.  And  proof  of  value  based  upon 
a  given  hypothesis  is  still  proof  of  a 
fact.  It  invades  no  province  of  the 
jury,  since  the  jury  is  necessarily 
advised  that  the  hypothesis  is  as- 
sumed and  is  therefore  not  at  all  the 
subject  of  the  inquiry. 

"Here  the  issue  for  the  jury's  de- 
termination was  whether  the  carrier 
was  negligent  in  the  handling  of  the 
animals.  The  questions  asked  the 
witnesses  called  for  no  answer  on 
that  question.  They  merely  asked  for 
their  opinion  as  to  the  value  of  the 
animals,  altogether  assuming  that 
they  had  been  handled  in  an  ordinar- 
ily careful  manner.  It  would  be  a 
highly  technical  rule  which  would 
interdict  such  testimony  from  a  wit- 
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while  "special  damages"  are  such  as  are  the  natural,  but  not  the 
necessary,  consequence  of  such  act.22  Where  a  railroad  was  fully 
notified  as  to  what  claimant  intended  to  do  with  goods  shipped 
him  when  they  arrived  at  destination,  such  communication  was 
sufficient  to  put  the  railroad  on  notice  as  to  the  resulting  dam- 
ages should  it  fail  or  delay  in  the  delivery  of  the  goods.2* 


ness  qualified  by  knowledge  or  ex- 
perience to  give  it. 

"In  the  Roberts  Case,  101  Tex. 
418,  108  S.  W.  808— a  suit  for  dam- 
ages for  delay  in  the  shipment  of  live 
stock — cited  by  the  majority  of  the 
honorable  Court  of  Civil  Appeals, 
the  testimony  condemned  was  that  of 
a  witness  as  to  what  would  have  been 
a  'reasonable  time*  for  the  shipment. 
This  called  direcly  for  an  opinion  as 
to  the  carrier's  negligence,  and  the 
decision  is  correct  The  testimony 
here  was  of  distinctly  a  different 
character.  It  was  proof  of  a  fact 
upon  an  issue  entirely  outside  that 
of  the  carrier's  negligence  and  of  no 
consequence  unless  its  negligence  was 
established. 

"In  Chicago,  Rock  Island  &  Gulf 
Railway  Co.  v.  Jones,  decided  by  the 
Court  of  Civil  Appeals  for  the  Sixth 
District,  118  S.  W.  759,  substantially 
the  same  character  of  testimony  as 
that  here  presented  was  held  admis- 
sible. The  ruling  was  challenged  on 
application  for  writ  of  error  made  to 
this  court,  but  the  writ  was  refused. 

"Other  decisions  by  Courts  of  Gvil 
Appeals  to  the  same  effect  are :  Kan- 
sas City,  Mexico  &  Orient  Railway 
Co.  v.  West,  149  S.  W.  206,  and  Tex- 
as &  Pacific  Railway  Co.  v.  Max 
Hahn  Packing  Co.,  197  S.  W.  1146— 
in  addition  to  the  dissenting  opinion 
of  Chief  Justice  Conner  in  Taxas  & 
Pacific  Railway  Co.  v.  Mclntyre  & 
Hampton,  152  S.  W.  1103. 


22.  Sankey  v.  Chicago,  M.  &  St 
P.  Ry.  Co.  (Mont.  1921),  198  Pac. 
544. 

23.  Harrill  v.  Seaboard  Air  Line 
Ry.  Co.  (N.  C.  1921),  107  S.  E.  136. 

In  Harrill  v.  Seaboard  Air  Line 
Ry.  Co.  (N.  C.  1921),  107  S.  E.  136, 
the  court  said,  p.  137: 

"The  defendant  was  fully  notified, 
if  the  evidence  is  to  be  accepted  as 
true,  as  to  what  plaintiff  intended  to 
do  with  the  goods  when  they  arrived 
in  New  York.  This  communication 
was  sufficient  to  put  the  defendant  on 
notice  as  to  the  resultant  damages 
should  it  fail  or  delay  in  the  delivery 
of  the  goods.  The  recent  case  of 
Pendergraph  v.  Express  Co.,  178  N. 
C.  344,  100  S.  E.  525,  is  directly  in 
point.  See,  also,  Thompson  v.  Ex- 
press Co.,  180  N.  C  42,  103  S.  E. 
898;  Neal  v.  Hardware  Co.,  122  N. 
C  104,  29  S.  E.  96,  65  Am.  St.  Rep. 
697;  Peanut  Co.  v.  Railroad,  155  N. 
C.  148,  41  S.  E.  71 ;  and  other  cases 
cited  in  Thompson  v.  Express  Co., 
supra. 

"  'When  the  goods  are  to  be  used  for 
a  special  purpose,  or  for  present  use 
in  a  given  way,  and  these  facts  are 
known  to  the  carrier,  he  is  responsible 
for  the  damages  fairly  attributable  to 
the  delay  and  in  reference  to  the  pur- 
pose or  the  use  indicated.  And  it  is 
not  necessary  always  that  those  facts 
should  be  mentioned  in  the  negotia- 
tions, or  in  express  terms  made  a  part 
of  the  contract,  but  when  they  are 
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Interest  on  Claims.  The  filing  of  a  suit  is  a  sufficient  de- 
mand to  start  the  running  of  simple  interest  upon  an  amount  due 
a  carrier  as  a  balance  for  freight  on  interstate  shipment.24 

Baggage.  Under  the  Federal  Control  Act  the  Director  Gen- 
eral of  Railroads  had  authority  to  promulgate  a  baggage  regula- 
tion limiting  the  amount  of  recovery  where  baggage  was  lost 
to  $100,  where  no  value  was  declared  on  intrastate  as  well  as 
interstate  transportation.25  A  notice  on  the  back  of  a  check  deliv- 
ered to  passengers,  under  the  title  "Notice  to  Passengers,"  stat- 
ing what  was  covered  by  the  word  "baggage,"  and  that  "liability 
for  baggage  is  limited  to  wearing  apparel  not  to  exceed  $100  in 
value,"  held  sufficient  notice  to  passengers  of  a  regulation  which 


known  to  the  carrier  under  such  cir- 
cumstances, or  they  are  of  such  char- 
acter that  the  parties  may  be  fairly 
supposed  to  have  them  in  contem- 
plation in  making  the  contract,  such 
special  facts  become  relevant  in  de- 
termining the  question  of  damages/ 
Moore  on  Carriers,  p.  425 ;  Hutchin- 
son on  Carriers,  §  1367;  Thompson 
v.  Express  Co.,  supra. 

"There  does  not  seem  to  be  any 
controversy  as  to  the  correctness  of 
this  principle  or  resistance  to  its  ap- 
plication here.  The  judge  explained 
it  fully  to  the  jury.  Evidence  of 
the  rental  value  of  the  printing  press 
and  other  parts  connected  with  it  was 
competent,  and  properly  submitted 
to  the  jury.  There  could  be  no  con- 
fusion or  misunderstanding  as  to  how 
it  should  be  used,  and  there  was  no 
danger  of  charging  defendant  with 
double  or  excessive  damages,  so  far 
as  this  feature  of  the  case  is  con- 
cerned." 

Where  claimant  purchased  stock 
food  and  had  it  delivered  on  the  9th 
of  February  to  the  railway  with  in- 
structions to  ship  it  to  a  certain  point, 


and  the  shipment  was  not  made  on 
the  10th  by  the  railway  company  be- 
cause of  lack  of  equipment,  nor  on 
the  11th  because  it  was  Sunday,  when 
no  trains  were  commonly  run,  but 
was  made  on  the  12th,  held,  that  a 
claim  for  injuries  to  the  stock  from 
lack  of  food  was  a  demand  for  spec- 
ial damages,  for  which  the  carrier 
was  not  liable  unless  it  had  notice  at 
the  time  of  the  shipment  of  the  urg- 
ency of  expeditious  delivery.  Sankey 
v.  Chicago,  M.  &  St  P.  Ry.  Co. 
(Mont.  1921),  198  Pac  544. 

24.  Chicago  &  E.  R.  Co.  v.  Light- 
foot  et  al.  (Mo.  1921),  232  S.  W.  176. 

25.  Hines,  Director  General  of 
Railroads  v.  Burnett  (Va.  1921),  107 
S.   E.  657. 

A  regulation  of  the  Director  Gen- 
eral of  Railroads  under  the  Federal 
Control  Act,  requiring  value  of  bag- 
gage to  be  declared,  and  an  addition- 
al sum  paid  where  the  baggage  was 
of  greater  value  than  $100,  was  not 
unreasonable.  Hines,  Director  Gener- 
al of  Railroads,  v.  Burnett  (Va. 
1921),  107  S.  E.  657. 
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was  promulgated,  filed  and  published  by  the  Director  General  of 
Railroads  under  the  Federal  Control  Act.26  Where  a  railway 
company,  by  printed  statements  on  its  baggage  checks  and 
posted  and  published  tariff,  rates,  schedules,  and  classifications, 
seeks  to  limit  its  liability  to  $100  for  the  value  of  baggage  belong- 
ing to  or  checked  for  an  adult  passenger,  it  does  not  thereby 
relieve  itself  from  liability  for  damages  sustained  by  such  pas- 
senger other  than  the  value  of  the  baggage.27  Where  a  carrier 
accepts  as  baggage  the  sample  trunk  of  a  traveling  salesman 
with  knowledge  of  its  character,  loss  of  time  and  inability  to 
make  sales  because  of  delay  in  receiving  trunks  containing  sam- 
ples, and  necessary  and  reasonable  traveling  expenses  incurred 
in  looking  for  the  trunks  or  procuring  other  samples,  will  be 
regarded  as  within  the  contemplation  of  the  carrier  when  it 
receives  and  checks  traveling  salesman's  sample  trunks  as  bag- 
gage, so  as  to  entitle  such  salesman  to  recover  damages  therefor, 
in  case  of  such  delay.28  Such  damages  as  proximately  flow  from 
the  breach  of  the  contract  to  carry  baggage,  or  which  in  the 
language  of  the  statute,  in  the  ordinary  course  of  things,  would 
be  likely  to  result  therefrom,  may  be  recovered,  and  this  includes 
loss  of  time,  necessary  and  reasonable  traveling  expenses  in- 
curred in  looking  for  the  baggage,  procuring  other  samples,  and 
inability  to  make  sales  directly  occasioned  by  the  breach  of  duty 
promptly  to  carry  and  deliver.29 

Sleeping  Car  Companies.  The  loss  alone  of  personal  effects 
of  a  passenger  while  occupying  a  berth  of  a  sleeping  car  is  not 
sufficient  on  which  to  base  a  finding  of  negligence  against  the 
company.80  A  sleeping  car  company  is  not  an  insurer  of  per- 
sonal effects  belonging  to  a  passenger,  but  only  required  to  use 
reasonable  diligence  or  care  in  seeing  that  property  of  passen- 

26.  Hinea,    Director    General    of      Co.   v.   Freeman    (Okla.    1921),    198 
Railroads,  v.  Burnett  (Va.  1921),  107      Pac.  298. 

29.    St.    Louis-San   Francisco   Ry. 

27.  St.   Louis-San    Francisco   Ry.      Co.   v.   Freeman    (Okla.    1921),    198 
Co.   v.    Freeman    (Okla.    1921),    198      Pac-  298- 

Pac  m'  30.    Pullman  Co.  v.  Bullock  (Tex 

2a    St    Louis-San    Francisco    Ry.      1921),  231  S.  W.  1112. 
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gers  is  not  purloined  or  stolen.*1  But  if  a  porter  steals  a  passen- 
ger's diamond  left  under  his  pillow,  the  carrier,  in  contempla- 
tion of  law,  is  guilty  of  negligence,  and  liable  for  its  value.". 


31.  Pullman  Co.  v.  Bullock  (Tex. 
1921),  231  S.  W.  1112. 

32.  Pullman  Co.  v.  Bullock  (Tex. 
1921),  231  S.  W.  1112. 

A  passenger  going  from  his  berth 
to  the  washroom  and  leaving  his  dia- 
mond under  his  pillow  was  not  guilty 
of  contributory  negligence  as  a  mat- 
ter of  law.  Pullman  Co.  v.  Bullock 
(Tex.  1921),  231  S.  W.  1112. 

In  a  passenger's  action  against  a 
sleeping   car   company   for   the   loss 


of  a  diamond  stickpin  where  the 
passenger  left  it  under  his  pillow 
while  he  went  to  the  washroom  and 
on  his  return  found  the  porter  mak- 
ing up  his  berth  and  the  pin  gone; 
and  wallet  was  subsequently  produced 
with  the  contents  missing,  evidence 
held  sufficient  to  authorize  a  reason- 
able deduction  or  conclusion  by  the 
jury  that  the  defendant's  porter  was 
guilty  of  the  theft  of  plaintiffs'  dia- 
mond stud.  Pullman  Co.  v.  Bullock 
(Tex.  1921),  231  S.  W.  1112. 
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CHAPTER  IX. 
ACTIONS  AT  LAW  FOR  DAMAGES. 


Jurisdiction  of  Courts.1 
Statute  of  Limitations.* 

1.  Reformation  of  contracts  is  not 
confined  to  cases  of  fraud,  and  mis- 
take or  misprision  of  the  scrivener  is 
sufficient  to  call  for  an  exercise  of 
the  power  of  equity.  Brunswig  v. 
Bush  (Mo.  1920),  221  S.  W.  759. 

The  "subject-matter"  with  refer- 
ence to  the  court's  jurisdiction  con- 
cerns its  power  to  hear  and  deter- 
mine cases  of  the  general  class  to 
which  the  proceedings  belong,  so  that 
a  special '  exception  that  the  petition 
shows  that  the  court  has  no  jurisdic- 
tion of  the  subject-matter  does  not 
present  the  objection  of  nonjoinder 
of  a  necessary  plaintiff.  Western 
Union  Telegraph  Co.  v.  Brooks  (Tex. 
1920),  221  S.  W.  1024. 

The  case  being  tried  by  the  court, 
and  the  only  declaration  of  law 
being  confined  to  denial  of  defend- 
ant's demurrer  to  the  evidence,  any 
substantial  evidence  in  "plaintiff's 
favor  justifies  the  judgment  for  him. 
Hunt  v.  Hines,  Director  General  of 
Railroads  (Kansas  City,  Mo.  1920), 
223  S.  W.  798. 

In  an  action  to  recover  damages 
for  mental  anguish  from  a  failure  to 
promptly  deliver  a  message  announc- 
ing illness,  negligence  of  defendant 
held  a  question  for  the  trial  court. 
Western  Union  Telegraph  Co.  v. 
Gresham  et  al.  (Tex.  1920),  223  S. 
W.  1052. 


2.  A  stipulation  in  a  contract  for 
the  interstate  shipment  of  live  stock 
in  consideration  of  a  lower  rate  that 
no  action  against  the  carrier  for  any 
loss  should  be  maintained  unless 
commenced  within  six  months  held 
a  regulation  affecting  rates  within  the 
Carmack  Amendment  to  the  Inter- 
state Commerce  Act,  so  that  it  was 
not  binding  on  a  shipper  where  it 
was  not  filed  as  a  part  of  the  sched- 
ule of  rates  with  the  Interstate  Com- 
merce Commission.  Shroyer  v.  Chi- 
cago, R.  I.  &  G.  Ry.  Co.  (Tex.  1920) 
222  S.  W.  1095. 

A  provision  in  a  contract  for  the 
interstate  shipment  of  live  stock  that 
in  consideration  of  a  lower  rate  no 
action  against  the  carrier  shall  be 
maintained  unless  commenced  within 
six  months,  is  valid,  and  cannot  be 
avoided  by  the  shipper  on  ground 
that  the  carrier  is  estopped  to  set  it 
up.  Shroyer  v.  Chicago,  R.  I.  &  G. 
Ry.  Co.  (Tex.  1920),  222  S.  W.  1095. 

No  interstate  carrier  can  waive  a 
requirement  of  the  Interstate  Com- 
merce Act,  or  stipulation  of  contract 
made  pursuant  thereto.  Shroyer  v. 
Chicago,  R.  I.  &  G.  Ry.  Co.  (Tex. 
1920),  222  S.  W.  1095. 

Representatives  of  interstate  car- 
rier cannot  by  conversations,  letters, 
and  negotiations  extending  beyond 
time  limited  for  suit  by  contract  pur- 
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Parties.* 

Pleading.4    The  consignee  of  interstate  shipment  which  was 


suant  to  the  Interstate  Commerce 
Act,  estop  the  carrier  to  assert  and 
invoke  the  limitation  against  the  ship- 
per. Shroyer  v.  Chicago,  R.  I.  &  G. 
Ry.  Co.  (Tex.  1920),  222  S.  W.  1095. 

3.  The  assignee  of  a  bill  of  lading 
suing  for  conversion  of  a  shipment 
of  hay  diverted  according  to  orders 
from  the  assignor  of  the  bill,  without 
indorsement  thereon,  could  not  com- 
plain that  defendant  carrier  did  not 
give  it  notice  of  refusal  of  the  per- 
son to  be  notified  to  accept  the  hay 
where  it  had  notice  of  that  fact  from 
its  own  agent  Liberty  Nat  Bank.  v. 
Hines  (S.  C.  1920),  104  S.  E.  313. 

While  a  consignor  of  a  shipment, 
delivered  to  a  carrier  which  after- 
wards goes  out  of  business  and  is 
succeeded  by  another  carrier  may  not, 
where  there  is  no  privity  of  contract 
between  him  and  the  latter  carrier, 
recover  against  such  carrier  on  the 
contract  of  shipment,  yet,  where  the 
shipment  was  not  lost  through  fault 
of  the  original  carrier,  but  was  deliv- 
ered by  the  original  carrier  to  the 
carrier  succeeding  to  its  business,  and 
was  by  the  latter  carrier  lost,  the 
consignor  may  recover  against  the 
latter  carrier  for  the  conversion  of 
the  shipment  thus  actually  had  and 
received.  American  Ry.  Express  Co. 
v.  Archer  (Ga.  1920),  104  S.  E.  92. 

Where  an  offer  of  a  railroad  re- 
organization committee  made  to  pro- 
cure the  discharge  of  a  receiver  pro- 
vided that  the  railroad  would  assume 
all  contracts,  undertakings,  and  com- 
mitments of  the  receiver  and  the 
prosecution  and  defense  of  all  ac- 
tions, suits  or  litigations,  and  a  de- 


cree accepting  such  offer  provided 
for  such  assumption,  a  further  pro- 
vision of  the  decree^requiring  claims 
to  be  presented  to  a  special  master 
before  a  specified  date,  and  providing 
that  if  not  presented  they  should  be 
barred  from  participating  in  any  of 
the  property  of  the  railroad  company, 
simply  barred  such  claims  from  par- 
ticipating in  the  receivership  estate 
or  being  enforced  against  the  re- 
ceiver, and  did  not  prevent  their  en- 
forcement against  the  railroad  com- 
pany. J.  L.  Price  Brokerage  Co.  v. 
Chicago,  R.  I.  &  P.  Ry.  Co.  (Mo. 
1921),  230  S.  W.  374 

An  offer  of  a  railroad  reorganiza- 
tion committee,  made  to  procure  the 
discharge  of  a  receiver,  and  provid- 
ing that  the  railroad  should  assume 
all  contracts,  undertakings,  and  com- 
mitments of  the  receiver  with  the 
right  to  make  any  defenses  which  the 
receiver  could  make,  and  would  as- 
sume the  prosecution  and  defense  of 
all  actions,  suits,  or  fitigations,  pro- 
vided for  an  assumption  of  liability 
to  third  persons,  and  not  merely  for 
indemnity  to  the  receiver.  J.  L.  Price 
Brokerage  Co.  v.  Chicago,  R.  I.  &  P. 
Ry.  Co.  (Mo.  1921),  230  S.  W.  374. 

4.  That  a  complaint  is  uncertain  is 
no  ground  for  demurrer,  since  any 
uncertainty  may  be  reached  by  a 
motion  to  make  more  specific  West- 
ern Union  Telegraph  Co.  v.  Hanlin 
(Ind.  1919),  125  N.  E.  45. 

Where  a  plea  to  the  merits  under 
which  a  defense  may  be  proven  is 
sustained  on  demurrer,  and  the 
plaintiff  refuses  to  go  to  trial  upon 
the   plea,   a   judgment   of   dismissal 
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damaged  in  transit  may  prosecute  an  action  at  common  law 
against  the  terminal  carrier  and  elect  not  to  sue  under  the  Car- 


because  of  such  refusal  will  be  sus- 
tained. Hammers  v.  Southern  Ex- 
press Co.  (Fla.  1920),  85  So.  246. 

Where  a  plea  to  the  merits  is  of 
such  a  nature  that  under  it  a  defense 
to  the  action  may  be  proven  the  plea 
should  be  sustained  on  demurrer. 
Hammers  v.  Southern  Express  Co. 
(Fla.  1920)  85  So.  246. 

A  plea  to  the  merits  so  framed  as 
to  prejudice  or  embarrass  a  fair  trial 
of  the  action  is  subject  to  compulsory 
amendment  under  the  State  law. 
Hammers  v.  Southern  Express  Co. 
(Fla.  1920),  85  So.  246. 

In  action  against  a  carrier  based 
on  breach  of  a  special  contract, 
counts  alleging  contract  to  have  been 
made  with  defendant's  agents  held 
demurrable  for  failure  to  allege  that 
the  agents  had  authority  to  make  it. 
Tennessee  River  Nav.  Co.  v.  Walls 
(Ala.  1920),  85  Sou.  711. 

In  an  action  against  a  carrier  for 
failure  to  transport  plaintiff's  goods 
by  defendant's  steamboats,  counts  al- 
leging notice  to  defendant  that  goods 
were  placed  at  customary  landing 
and  stopping  place  on  the  river,  and 
that  defendant  agreed  to  take  up  and 
load  such  goods  on  its  steamboats 
and  barges  and  transport  goods  to 
specified  landing  on  the  river  for  an 
agreed '  compensation  but  negligently 
failed  and  refused  to  transport  goods, 
negligently  permitting  them  to  be 
washed  away  by  a  flood,  held  based 
on  a  breach  of  a  special  contract,  and 
not  on  a  breach  of  the  commonlaw 
or  statutory  duty  of  defendant  as  a 
common  carrier.  Tennessee  River 
Nav.  Co.  v.  Walls  (Ala.  1920)  85 
Sou.  711. 


The  sustaining  of  demurrers  to 
special  pleas  was  harmless  where  de- 
fendant had  the  benefit  of  the  mat- 
ter alleged  therein  under  other  pleas. 
Louisville  &  N.  R.  Co.  v.  Bishop 
(Ala.  1920),  85  Sou.  859. 

In  determining  a  motion  for  judg- 
ment on  the  pleadings  a  stipulation 
regarding  the  construction  to  be 
placed  on  the  reply  may  be  consid- 
ered. Porter  v.  Lehigh  v.  Lehigh 
Valley  R.  Co.,  184  N.  Y.  S.  870. 

An  allegation  in  a  declaration  for 
special  damages  accruing  because  of 
the  negligent  failure  to  deliver  crate 
material  for  use  in  shipping  toma- 
toes, which  asserts  that  when  the  to- 
matoes become  ripe  and  ready  for 
packing  and  shipping  they  must  bt 
"packed  and  shipped  immediately," 
to  prevent  them  from  becoming  over- 
ripe and  reaching  the  market  in  a  de- 
teriorated and  unmarketable  condi- 
tion, will  be  construed  to  mean  that 
when  ripe  and  ready  for  packing  and 
shipping  they  must  be  packed  and 
shipped  without  delay.  Florida  East 
Coast  Ry.  Co.  v.  Peters  (Fla.  1920), 
86  Sou.  217. 

Where  a  stipulation  as  to  the  evi- 
dence provided  it  should  not  be  con- 
strued to  have  the  effect  of  giving 
consent  of  either  party  to  any  finding 
and  judgment  that  it  might  be  en- 
tered, and  that  either  party  should 
have  the  right  to  move  for  new  trial 
and  prosecute  an  appeal  as  though 
the  case  were  heVd  upon  evidence 
establishing  the  agreed  facts,  such 
stipulation  was  binding  on  the 
parties  only  as  to  the  first  trial; 
there  being  no  presumption  that  there 
would  be  a  second.     Pioneer  Trust 
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Co.  v.  Missouri  Pac  R.  Co.  (Mo. 
1920),  224  S.  W.  106. 

The  petition  alleged  that,  on  or 
about  April  1,  1918,  the  plaintiff,  in 
Atlanta,  Ga.,  delivered  to  the  South- 
ern Express  Company,  a  carrier  of 
express,  goods  belonging  to  the 
plaintiff  on  a  certain  description  and 
value  to  be  transported  and  delivered 
by  the  Southern  Express  Company 
to  petitioner  at  Petersburg,  Va.,  and 
that,  on  or  about  July  1,  1918,  "The 
Southern  Express  Company  retired 
from  business  and  the  American  Rail- 
way Express  Company,  defendant 
herein,  assumed  and  took  over  the 
business  of  said  Southern  Express 
Company,  its  property,  rights,  and 
liabilities ;"  that  the  Southern  Express 
Company  and  the  defendant  Ameri- 
can Railway  Express  Company  had 
failed  and  refused  to  deliver  after 
demand  the  goods  to  the  plaintiff, 
and  that  the  plaintiff  had  never  re- 
ceived the  same.  This  petition,  prop- 
erly construed,  lays  such  a  case  as 
made  by  the  evidence,  and  was  not 
subject  to  general  demurrer.  Ameri- 
can Ry.  Express  Co.  v.  Archer  (Ga. 
1920),  104  S.  E.  92. 

The  carrier  of  an  interstate  ship- 
ment of  cattle  is  not  precluded  from 
setting  up  in  its  answer  the  violation 
of  certain  provisions  of  the  shipping 
contract  by  the  shipper  as  a  defense 
against  an  action  for  damages  for  in- 
juries to  stock  occurring  in  transit, 
merely  because  the  plaintiff  com- 
menced his  action  in  the  form  of  a 
common -law  action  to  recover  dam- 
ages to  the  stock  in  transit,  and  for 
failure  to  deliver  in  a  reasonable 
time.  Missouri,  K.  &  T.  Ry.  Co.  v. 
Isaac  &  Marx  (Okla.  1920),  192  Pac 
1094. 

New  matter  set  up  in  an  answer 
is  either  in  confession  and  avoidance 


or  discharge.  Parks  v.  Western 
Union  Telegraph  Co.  (Nev.  1921), 
197  Pac.  580. 

Where  a  paragraph  assumes  to 
answer  the  whole  complaint  or  some 
item  or  particular  thereof  and  fails 
to  do  so  it  will  be  held  insufficient 
on  demurrer.  Michigan  Cent  R. 
Co.  S.  J.  Peabody  Lumber  Co.  (Ind. 
1921),  131  N.  E.  841. 

Where  amendment  to  answer  set- 
ting up  a  good  defense  was  tendered 
during  pendency  of  motion  for  new 
trial  after  defendant  had  been  com- 
pelled to  substitute  new  counsel,  and 
where  the  amendment  was  presented 
within  a  reasonable  time  after  the 
employment  of  the  new  counsel,  its 
rejection  was  error,  in  view  of  Civ. 
Code  Prac  §  134,  authorizing  the 
court,  in  furtherance  of  justice,  to 
permit  a  pleading  to  be  amended. 
Western  Union  Telegraph  Co.  v. 
Chas.  C.  Brent  &  Bro.  (Ky.  1921). 
230  S.  W.  921 

Generally  the  action  of  the  trial 
court  in  rejecting  amendments  to 
pleadings  will  be  approved  except 
where  it  appears  that  there  has  been 
a  manifest  abuse  of  discretion.  West- 
ern Union  Telegraph  Co.  v.  Chas.  C 
Brent  &  Bro.  (Ky.  1921).  230  S.  W. 
921. 

In  an  action  in  which  the  complaint 
alleged  different  shipments  from  dif- 
ferent points  on  different  dates,  de- 
fendant's motion  to  compel  service  of 
an  amended  complaint,  separately 
stating  and  numbering  the  causes  of 
action,  should  have  been  sustained, 
since  each  shipment  would  give  rise 
to  a  separate  cause  of  action  Morris 
&  Co.  v.  Southern  Express  Co.,  189 
N.  Y.  26. 

Where  the  answer  of  a  carrier 
sued  for  the  burning  of  goods  con- 
tains a  general  denial,  the  statement 
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mack  Amendment  to  the  Interstate  Commerce  Act.6  The  sub- 
stitution of  federal  agent  appointed  under  Transportation  Act 
1920  as  defendant  in  a  suit  against  the  Director  General  and  a 
railroad  company,  though  made  without  the  notice  ordinarily 
required  by  the  state  practice,  is  sufficient  where  such  notice 
is  waived  by  an  appearance  by  the  attorneys  who  signed  the 
pleadings  for  the  Director  General  and  represented  the  agent  at 
the  trial,  making  objection  and  taking  bills  of  exceptions.6 
Causes  of  action  against  a  railroad  for  excessive  freight  charges, 
demurrage  charges  wrongfully  exacted,  and  damages  for  short- 
age of  coal  delivered,  were  properly  joined,  since  all  grew  out  of 
contracts  of  shipment  and  were  not  ex  delicto,  but  ex  contractu, 
and  between  the  same  parties.7  A  party  is  bound  by  the  allega- 
tions of  fact  in  his  own  pleading,  and  when  there  is  no  denial  of 
such  allegations  they  are  accepted  as  true,  if  material,  and  that 
meaning  ascribed  to  the  words  that  is  usually  intended  by  the 
use  of  such  words.8  In  an  action  in  case  for  negligent  failure  to 
perform  a  duty  arising  out  of  a  contract,  the  contract  from  which 
the  alleged  duty  arose  must  be  pleaded  and  must  be  proven  as 
charged.9  In  an  action  for  breach  of  contract  for  shipment  of 
corn  into  Mexico  without  reloading  into  other  cars,  the  defense 
that  the  tariffs  on  file  did  not  provide  for  such  service  must  be 
specially  pleaded  to  be  available.10     Where  the  carrier  did  not 

therein  that  they  arrived  in  good  con-      eral  of  Railroads,  v.  Warden   (Tex. 

tion,   in  the  part  claiming  that  any      1921),  229  S.  W.  957. 

liability  was  that  of  warehouseman,  u/-^pcatd 

.     \     *         .               .     a    •    -ui  5.    Pittsburgh,  G,  C.  &  St.  L.  R. 

and  not  of  carrier,  is  not  admissible  8  '        lfto1N    ,,,  XT   » 

,    .    .          „•          tv    ~*~.  Co.  v.  Larosa  (Ind.  1921),  131  N.  E. 

as    an    admission.      Hmes,    Director  v                 " 

General    of    Railroads,    v.    Warden 

(Tex.  1921),  229  S.  W.  957.  6.     Payne  v.  White  House  Lumber 

Though  strictly  petition  for  burn-  Co.  (Tex.  1921),  231  S.  W.  417. 

ing  of  goods  transported  by  defend-  ?                 y  white  House  ^^ 

ant,  describing  them    by    groups    m  Co                           m  g   w   4R 

general  terms  and  stating  value  for 

each  group,  should  have  given  a  bet-  8.    Florida  East  Coast  Ry.  Co.  v. 

ter   description   of   them,    overruling  Peters  (Fla.  1920),  86  Sou.  217. 

exceptions  thereto  based  on   insuffi-  n     T      .    .,.     „   ^T   _    ^         _.  , 

cient   particularity  of  description   is,  \  Jf™?^  &occ       «n  *' 

under   Supreme  Court  Rule  62a  not  °P  <A,a-  1920>;  **  Sou'  «»• 

reversible  error  no  injury  therefrom  10.    Brunswig  v.  Bush  (Mo.  1920), 

being  shown.     Hines,  Director  Gen-  221  S.  W.  759. 
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plead  the  defense  that  the  tariffs  on  file  made  no  provision  for 
the  service  to  be  rendered  under  the  contract,  and  that  it  was 
therefore  invalid,  the  carrier  cannot  take  advantage  of  such  de- 
fense on  the  ground  that  the  claimant's  own  evidence  showed  the 
contract  to  be  illegal,  unless  the  claimant's  evidence  was  suffi- 
cient to  establish  illegality  as  a  matter  of  law.11 

Burden  of  Proof.18    In  an  action  against  a  carrier  for  the 
destruction  of  machines,  the  burden  was  on  plaintiff  to  show  its 


11.  Brunswig  v.  Bush  (Mo.  1920), 
221  S.  W.  759,  760. 

13.  At  common  law  the  burden 
was  on  the  plaintiff  to  show  that  any 
delay  complained  of  was  due  to  car- 
rier's negligence.  Bland  et  al.  v. 
Chicago  &  A.  R.  Co.  (Mo.  1921), 
232  S.  W.  232. 

In  Leon  v.  Hines,  Director  General 
of  Railroads  (Tex.  1920),  223  S.  W. 
239,  the  court  said,  p.  240: 

"The  evidence  abundantly  supports 
the  answer  of  the  jury  to  the  first  and 
second  issues.  The  presumption  of 
negligence  arising  against  the  carrier, 
when  no  one  accompanies  a  shipment 
of  cattle  and  they  arrive  at  their  des- 
tination in  an  injured  condition,  is  re- 
butted  by  showing  that  the  cattle 
were  transported  without  negligence. 
Williams  v.  Railway  Co.,  63  Tex.  Civ. 
App.  543,  135  S.  W.  392;  Railway  t. 
Hunter,  47  Tex.  Civ.  App.  190,  104 
S.  W.  1075;  Railway  v.  Berry,  170 
S.  W.  127. 

"No  delay  was  shown  in  handling 
the  cattle,  and  the  effect  of  the  tes- 
timony of  the  train  operatives  was 
that  this  shipment  was  handled  with 
due  care.  No  issue  was  requested  by 
appellant  asking  the  jury  to  determine 
whether  the  defendants  were  guilty 
of  negligence  in  handling  this  ship- 
ment. In  the  absence  of  such  a  re- 
quest, by  rendering  judgment  for  the 


defendant,  we  must  assume  that  the 
court,  on  the  evidence  before  it, 
found  that  the  defendants  were  not 
guilty  of  negligence.  R.  S.  1911,  art 
1985.  A  common  carrier  is  not  an 
insurer  of  live  stock.  If  the  stock  be 
in  bad  condition  when  received,  no 
liability  attaches  if  the  shipment  is 
handled  without  negligence.  Rail- 
way Co.  v.  Berry,  170  S.  W.  125. 

"Appellant  pleaded  that  the  cattle 
were  delivered  in  good  condition. 
The  evidence  raised  an  issue  of  fact 
on  this  issue ;  hence  the  court  did  not 
err  in  charging  that  it  was  'incumbent 
upon  plaintiff  to  show  that  said  cat- 
tle were  delivered  to  the  carrier  in  a 
sound  condition.'  Defendant's  gen- 
eral denial  put  in  issue  all  the  mate- 
rial allegations  in  plaintiff's  petition  . 
and  cast  upon  plaintiff  the  burden  of 
proving  his  case  as  alleged.  Railway 
Co.  v.  Kerr,  184  S.  W.  1059. 

"Had  the  cattle  been  in  good  condi- 
tion when  received  by  defendant  at 
Hockley,  the  burden  would  have  rest- 
ed on  the  defendant  to  show  that  the 
damage  suffered  by  plaintiff  was 
caused  by  the  inherent  vice  and  de- 
fect of  said  cattle,  and  the  court 
should  have  so  charged,  as  requested 
by  him.  Railway  Co.  v.  Greathouse, 
82  Tex.  Ill,  17  S.  W.  834;  Railway 
Co.  v.  Brosius,  47  Tex.  Civ.  App.  647, 
105  S.  W.  1131." 
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In  an  action  by  consignee  of  goods 
against  delivering  carrier,  the  burden 
of  proof  rested  upon  the  plaintiff  to 
establish  his  averment  that  the  dam- 
age to  the  goods  was  suffered  or  per- 
mitted "while"  they  were  "being 
carried  by  said  defendant,"  and  that 
they  were  not  damaged  by  consignee's 
drayman.  Louisville  &  N.  R.  Co.  v. 
John  W.  O'Neill  Co.  (Ala.  1920),  85 
So.  482. 

In  an  action  against  an  express 
company  for  value  of  merchandise 
lost  in  carriage,  plaintiffs  were  en- 
titled to  a  judgment  for  the  full 
amount  claimed,  where  there  was  un- 
disputed evidence  by  plaintiffs  and  by 
a  disinterested  witness,  placing  such 
valuation  on  goods  Cohen  v.  Amer- 
ican Ry.  Express  Co.,  184  N.  Y.  S. 
601. 

Carrier  of  intrastate  shipments 
has  burden  of  showing  that  it  was 
free  from  any  negligence  contributing 
to  the  damage.  Qeburne  Peanut  & 
Produce  Co.  v.  Missouri,  K.  &  T. 
Ry.  Co.  of  Texas  (Tex.  1920),  221 
S.  W.  270,  271. 

In  an  action  against  a  carrier  for 
injuries  to  a  jack  during  shipment, 
the  durden  was  on  plaintiff  to  make 
out  a  case  of  negligence  against  the 
carrier  Schade  v.  Missouri  Pac.  Ry. 
Co.  (Mo.  1920),  221  S.  W.  146. 

In  an  action  against  an  express 
company  for  goods  lost  in  transpor- 
tation, plaintiffs  having  produced 
duplicate  receipt  bearing  signature  of 
express  company's  receiving  clerk, 
with  undisputed  testimony  that  the 
original  receipt  had  not  been  given  to 
boy  who  delivered  package,  and  that 
duplicate  receipt  had  been  made  out 
on  receiving  clerk's  inability  to  find 
original,  was  not  required  to  place 
such  boy  on  witness  stand  in  order  to 


recover.       Cohen    v.    American    Ry. 
Express  Co.,  184  N.  Y.  S.  601. 

Positive  uncontradicted  testimony, 
when  not  opposed  to  the  probabilities, 
is  entitled  to  conclusiveness,  and 
neither  court  nor  jury  has  a  right 
to  disregard  it  Cohen  v.  American 
Ry.  Express  Co.,  184  N.  Y.  S.  601. 

In  an  action  against  the  federal  Di- 
rector General  of  Railroads  on  ac- 
count of  quarantine  of  a  shipment  of 
cattle  and  sale  for  a  less  price,  evi- 
dence, including  testimony  as  to  the 
time  it  takes  for  Texas  fever  tick  to 
develop  held  conclusively  to  show 
that  if  a  tick  was  on  a  cow,  as 
claimed  by  a  United  States  in- 
spector, the  cow  was  not  free  from 
tick  when  received  for  shipment 
Payne,  Director  General  of  Railroads, 
v.  Cotner  et  al.  (Ark.  1921),  230  S 
W.  275. 

In  an  action  for  furs  taken  from 
an  express  package,  evidence  that, 
when  delivered  to  the  express  com- 
pany, the  furs  were  contained  in  a 
pasteboard  box  securely  wrapped,  and 
that,  when  delivered,  there  was  a 
hole  in  the  box  and  the  furs  were 
gone,  held  to  show  contributory  neg- 
ligence by  the  plaintiff  in  wrapping 
the  package.  Remington  v.  Barrett, 
188  N.  Y  .S.  174. 

There  is  no  presumption,  in  an  ac- 
tion for  the  burning  of  goods  while 
in  the  carrier's  possession,  that  the 
boxes  when  delivered  to  the  carrier 
by  a  storage  company  contained  all 
the  goods  that  were  in  them  when 
stored  by  him  some  time  before  the 
storage  company.  Hines,  Director 
Gen.  of  Railroads,  v.  Warden  (Tex. 
1921),  229  S.  W.  957. 

The  Missouri  statute  which  changes 
the  established  rule  by  providing 
that,  on  proof  by  plaintiff  shipper  of 
delay  and   damages  caused  thereby, 
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actual  loss  with  that  degree  of  certainty  of  which  the  case  was 
capable.14  The  burden  is  on  the  consignee,  in  an  action  for  dam- 
ages to  a  shipment  by  freezing,  to  prove  delivery  of  the  ship- 
ment to  the  carrier  in  good  condition."  When  it  has  been  shown 
that  damage  resulted  from  inherent  infirmity  of  the  goods  trans- 
ported under  circumstances  not  showing  negligence,  burden  of 
proving  negligence  devolves  upon  the  claimant  under  the  Cer- 
mack  Amendment.16  A  railroad  company  is  liable  for  loss  of 
grain  shipped  over  its  road,  and  the  proof  of  loss  makes  a  prima 
facie  case  against  the  company,  by  reason  of  the  presumption 
that  the  loss  resulted  from  some  cause  other  than  one  which 
would  exempt  the  company  from  liability;  but  the  company  is 
not  liable  for  the  natural  shrinkage  in  weight  of  grain  during 
shipment,  due  to  its  drying  and  losing  a  percentage  of  its  mois- 
ture content.17  The  burden  of  proving  the  extent  of  loss  of 
grain  from  the  car  during  shipment  is  upon  the  shipper  and  does 
not  shift  to  the  railroad  company.18  Where  evidence  is  intro- 
duced to  show  that  grain  will  shrink  in  weight  during  shipment, 
owing  to  loss  of  moisture  content,  it  at  once  appears  that  the 
mere  discrepancy  in  weight  before  and  after  shipment  cannot  be 


the  burden  of  proof  shifts  to  the  de- 
fendant carrier  to  show  that  the  de- 
lay was  not  due  to  its  negligence, 
includes  express  companies.  Arky  v. 
Wells  Fargo  &  Co.  Express  (Mo. 
1921),  229  S.  W.  824. 

A  shipping  receipt  and  bill  of  lad- 
ing issued  by  carrier,  while  proving 
delivery  by  storage  company  of  box- 
es to  carrier  of  all  the  goods  that 
were  in  the  boxes  when  the  owner, 
some  time  before,  delivered  them  to 
the  storage  company  for  storage ;  and 
this  notwithstanding  notation  on  the 
bill  of  lading  that  the  goods  were  in 
apparent  good  order.  Hines,  Director 
General  of  Railroads,  v.  Warden 
(Tex.  1921),  229  S.  W.  957. 

To  recover  for  goods  burned 
while  in  the  carrier's  possession,  the 
shipper  must  prove  what  goods  were 


delivered  to  the  carrier.  Hines,  Di- 
rector General  of  Railroads,  v. 
Warden  (Tex.  1921),  229  S.  W.  957. 

14.  Baltimore  &  O.  Co.  Terminal 
R.  Co.  v.  Becker  Milling  Mach. 
Co.,  272  Fed.  933. 

15.  Peycke  Bros.  Coramn.  Co.  t. 
Lehigh  Valley  R.  Co.  (Mo.  1920),  224 
S.  W  71 

16.  Cleburne  Peanut  &  Produce 
Co.  v.  Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  (Tex.  1920),  221  S.  W.  270, 
271. 

17.  Nye- Schneider-Fowler  Co.  v. 
Chicago  &  N.  W.  Ry.  Co.  (Neb. 
1921),  182  N.  W.  967. 

18.  Nye-Schneider-Fowler  Co.  v. 
Chicago  &  N.  W.  Ry.  Co.  (Neb. 
1921),  182  N.  W.  967. 
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relied  on  alone  to  prove  the  actual  loss  of  grain  from  the  car, 
and  the  burden,  therefore,  of  proving  such  shrinkage,  or  the 
reasonable  limit  of  such  shrinkage,  and  of  making  allowance 
therefor,  is  upon  the  shipper.1*  In  an  action  against  a  carrier 
for  injury  to  shipment,  the  burden  was  on  the  claimant  to  show 
that  the  loss  or  injury  occurred  while  the  shipment  was  in  tran- 
sit, and  without  that  proof  he  cannot  recover.20.  It  is  the  gen- 
eral rule  of  presumption  that  a  given  condition  shown  to  have 
existed  at  a  certain  time  continues  until  the  contrary  is  shown.*1 
In  an  action  against  a  carrier  for  injury  to  shipment,  proof  that  injury 
occurred  while  shipment  was  in  transit  may  be  made  directly,  or 
by  means  of  the  presumption  arising  from  the  fact  that  the  ship- 
ment was  delivered  in  a  damaged  condition.22  In  an  action  by  a 
shipper  of  stock  against  a  carrier  for  injury  thereto,  the  burden 
was  on  him  to  show  with  reasonable  certainty  and  by  a  prepon- 
derance of  the  evidence  the  loss  he  had  sustained  and  the  amount 
thereof  as  definitely  as  possible.28  When  holders  of  bills  of  lad- 
ing in  an  interstate  shipment  prove  nondelivery  of  the  goods  to 
consignee,  it  is  presumed  that  they  have  been  lost  by  negligence 
of  the  carrier  or  its  agents,  and  the  burden  of  showing  that  loss 
resulted  from  some  cause  for  which  the  initial  carrier  was  not 
responsible  is  on  it.24  Where  the  consignee  of  interstate  ship- 
ment elects  to  prosecute  an  action  at  common  law  against  the 
terminal  carrier,  he  must  establish  by  a  preponderance  of  the 
evidence  that  the  shipment  was  damaged  while  in  the  possession 
of  the  terminal  carrier  for  transportation  and  delivery  and  the 
amount  of  such  damages,  and  it  is  not  sufficient  to  show  that  the 
shipment  was  damaged  when  delivered  at  destination,  as  it  must 
be  shown  what  the  condition  of  the  shipment  was  when  received 
by  the  railroad  carrier.25    Wfrere  freight  is  received  by  the  initial 

19.  Nye-Schncider-Fowler    Co.   v.         23.    Kirby  v.   Oregon   Short  Line 

Chicago   &    N.   W.    Ry.   Co.    (Neb.      R.  Co.  (Mont  1921),  197  Pac  254. 

1921),  182  N.  W.  967.  OA     ^       a  „      ,      /VT     __ 

24.    Ostroff    v.      Hustis     (N.    H. 

20.  Nimmer   v.   Northwestern   R.      1921),  114  Atl   27. 
Co.  (S.  C  1921),  107  S.  E.  479. 

„     ,T.  VT     ^  25.    Pittsburg,    C,    C.    &    St.    L. 

^     ,c    r^i^i^  r^"1  *  Co  v  Larosa  (Ind.  1921),  131  N. 

Co.  (S.  C.  1921),  107  S.  E.  479.  E  ^ 

22.    Nimmer   v.    Northwestern   R. 
Co.  (S  C  1921),  107  S.  E.  479. 


Digitized  by 


Google 


88  THE  LOSS  AND  DAMAGE  REVIEW 

carrier  in  good  condition  and  is  delivered  by  the  terminal  carrier 
in  a  damaged  condition,  the  presumption  arises,  the  contrary  not 
appearing,  that  such  freight  was  delivered  to  such  terminal  car- 
rier in  the  same  condition  as  when  received  by  the  initial  car- 
rier, by  reason  of  which  presumption  the  burden  is  cast  on  such 
terminal  carrier  to  show  that  the  freight  was  not  injured  while 
in  its  possession,  but  this  presumption  does  not  exist,  and  there 
is  no  burden  on  terminal  carrier  in  the  absence  of  proof  that  the 
freight  was  in  good  condition  when  delivered  to  the  initial  car- 
rier.26 Proof  that  the  shipper  delivered  a  package  in  good  con- 
dition to  the  initial  carrier,  and  that  it  was  delivered  by  the 
terminal  carrier  in  a  damaged  condition,  with  the  contents  miss- 
ing, is  sufficient,  in  the  absence  of  evidence  by  the  terminal  car- 
rier to  sustain  recovery  against  that  carrier,  since  there  is  a  pre- 
sumption of  law  that  the  goods  were  in  the  same  state  when 
received  by  the  terminal  carrier  as  when  delivered  to  the  initial 
carrier,  and  the  burden  is  on  the  terminal  carrier  to  overcome 
that  presumption.27  In  actions  against  an  express  company  for 
loss  of  shipments,  the  contents  of  the  packages,  and  the  fact 
that  they  were  never  received  by  the  consignee,  must  always  be 
established  on  the  trial  by  competent  testimony.28  Where  goods 
are  delivered  to  consignee  in  a  damaged  condition  by  terminal 
carrier,  the  presumption  arises  that  they  were  damaged  while  in 
charge  of  such  carrier.21* 

Competency  of  Witnesses.*0 

26.  Pittsburg,  C,  C.  &  St.  L.  R.  tent  to  testify  as  to  the  speed  of  the 
Co.  v  Larosa  (Ind  1921),  131  N.  E.  train  on  that  part  of  trip  during 
22.  which  live  stock  was  injured  and  as 

27.  Remington  v.  Barrett,  188  N.  *  *e  ^^  stop,pin«  a1d  stortin* 
Y    c    174  during  such  part  of  the  trip  as  com- 
pared with  the  rest  of  the  trip,  not- 

28.  Turkel  v.  American  Ry.  Ex-  withstanding  limited  experience  as  to 
press  Co.,  188  N.  Y  S  207.  ordinary  operation  of  freight  trains, 

29.  Nimmer  v.  Northwestern  R.  andJ  notwithstanding  showing  that 
Co    (S   C    192H    107  S   E   479  grades  were  heavier  during  such  par- 

tion  of  trip.     Bennington  v.  North- 
30    In  action   for  damage  to  live      ern  Pac.  Ry.  Co.  (Wash.  1920),  182 
stock    sustained    during    transporta-      Pac.  1073. 

.tion  by  defendant  railroad,  shipper  In  shipper's  action  for  damage  to 

who  accompanied  train  was  compe-      live   stock   during  transportation  by 
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defendant  railroad,  shipper  and  his 
employe,  both  of  whom  accompanied 
the  train  and  who  were  not  entirely 
without  experience  in  such  matters, 
were  competent  to  testify  as  to  neg- 
ligent operation  of  train.  Benning- 
ton v.  Northern  Pac  Ry.  Co.  (Wash. 
1920),  192  Pac.  1073. 

The  trial  court  did  not  abuse  its 
discretion  by  refusing  to  excuse  from 
the  rule  excluding  witnesses  two 
witnesses  who  were  agents  of  the  cor- 
porate defendant,  but  not  such  as 
under  the  law  gave  that  defendant 
the  right  to  have  them  remain  in  the 
courtroom  during  the  trial.  St. 
Louis  Southwestern  Ry.  Co.  v.  Cox 
(Tex.  1920),  221  S.  W.  1043. 

In  an  action  by  an  assignee  of  a 
claim  against  a  carrier  for  injuries 
to  live  stock  in  transportation,  the 
court  properly  permitted  a  witness 
for  plaintiff  to  testify  as  to  the  num- 
ber of  cattle  paid  for  out  of  each 
shipment  by  the  assignee,  who  in- 
sured the  shipper  against  loss  and  the 
amount  paid,  where  the  carrier  es- 
pecially pleaded  that  it  should  not  be 
held  liable  for  more  than  the  as- 
signee paid  the  shipper.  Galveston, 
H.  &  S.  A.  Ry.  Co.  v.  Hartford  Fire 
Ins.  Co.  (Tex.  1920),  220  S.  W.  781. 

Whether  or  not  a  witness  is  in 
fact  qualified  to  testify  and  give  his 
opinion  is  a  matter  for  the  trial  court 
in  its  discretion,  and  will  not  be  re- 
viewed except  upon  showing  of  gross 
abuse.  Galveston,  H.  &  S.  A.  Ry.  Co. 
v.  Hartford  Fire  Ins.  Co.  (Tex. 
1920),  220  S.  W.  781. 

A  witness  who  accompanied  a  ship- 
ment of  cattle  and  remained  with 
them  after  they  reached  their  desti- 
nation, and  saw  them  get  fat  and 
resold,  was  qualified  to  give  his  opin- 
ion as  to  the  damage  caused  by  rough 
treatment    and    delays    while   in    the 


hands  of  the  carrier.  Galveston,  H. 
&  S.  A.  Ry.  Co.  v.  Hartford,  Fire 
Ins.  Co.  (Tex.  1920),  220  S.  W.  781. 

A  witness,  testifying  that  rough 
handling  of  live  stock  by  a  carrier 
"depreciated  the  entire  shipment  I 
should  say,  from  $1.50  to  33  per  head. 
I  say  this  because  I  remained  with 
the  cattle  after  they  reached  their 
destination  and  saw  them  get  fat  and 
resold,  and  know  from  the  way  they 
recuperated  that  they  were  damaged 
to  the  extent  I  have  stated.  I  make 
this  statement  knowing  that  cattle 
shipped  the  distance  from  Marathon 
to  Blackland  would  depreciate  to 
some  extent  in  condition  with  ordi- 
nary and  usual  handling,  but  the 
amounts  of  depreciation  I  have  stat- 
ed are  in  excess  of  what  the  de- 
preciation would  be  if  they  had  been 
handled  in  the  ordinary  and  usual 
manner,  without  delays  or  rough 
treatment'' — stated  facts  and  an  opin- 
ion tending  to  establish  a  true  meas- 
ure of  damages,  and  did  not  involve 
a  question  of  law.  Galveston,  T.  & 
S.  A.  Ry.  Co.  v.  Hartford  Fire  Ins. 
Co.  (Tex.  1920),  220  S.  W.  781. 

In  Hines,  Director  General  of  Rail- 
roads, v.  Warden  (Tex.  1921),  229 
S.  W.  957,  the  court  said,  p.  958: 

"By  the  second  and  third  assign- 
ments it  is  insisted  that  the  court 
erred  in  permitting  the  plaintiff  and 
his  wife  to  testify  concerning  what 
was  in  the  boxes  and  in  what  manner 
and  condition  the  goods  and  boxes 
were  delivered  to  the  carrier  It  ap- 
pears that  plaintiff  packed  and  crated 
his  household  goods  in  November, 
1918,  before  they  were  destroyed  by 
fire  in  Wichita  Falls  the  latter  part  of 
February,  1919;  that  during  most  of 
this  time  they  were  in  the  warehouse 
of  Benyon-O'Keefe  Transfer  &  Stor- 
age Company  at  Fort  Worth.  Plain - 
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tiff  testified  that  they  were  delivered 
to  the  carrier  by  the  storage  com- 
pany, and  that  all  of  the  articles  men- 
tioned in  the  petition  were  in  boxes 
and  crates  at  the  time  they  were  de- 
livered to  the  carrier.  Plaintiff  and 
his  wife  both  admitted  that  they  had 
no  personal  knowledge  of  the  con- 
dition of  the  goods  at  the  time  they 
were  delivered  to  the  carrier,  nor 
that  the  storage  company  actually 
delivered  them.  The  shipping  re- 
ceipt and  bill  of  lading,  issued  by  the 
carrier,  prove  the  delivery  by  the 
storage  company;  but  they  are  not 
sufficient  to  establish  the  fact  that  all 
of  the  goods  delivered  by  plaintiff  to 
the  storage  company  were  actually 
delivered  to  the  carrier.  The  nota- 
tion on  the  bill  of  lading  that  the 
goods  were  in  apparent  good  order 
does  not  prove  this  essential  fact  If 
only  a  part  of  the  goods  had  been 
delivered  to  the  consignee  at  Wichita 
Falls,  it  is  clear  that  plaintiff,  in  or- 
der to  recover  against  the  carrier, 
should  have  proven  that  all  of  the 
goods  had  been  delivered  by  the 
storage  company  to  the  carrier.  The 
fact  that  none  of  the  goods  were  de- 
livered to  plaintiff  does  not  relieve 
the  plaintiff  of  this  burden.  The 
rule  that  proof  of  delivery  of  the 
goods  to  a  warehouseman  in  good 
condition  raises  a  presumption  of  de- 
livery to  the  carrier  in  good  condi- 
tion does  not  apply  where  the  goods 
have  been  in  possession  of  a  ware- 
houseman for  a  considerable  length 
of  time  before  they  are  delivered  to 
the  carrier.  Appellee  insists  that  the 
doctrine  announced  in  Whitley  v. 
Gulf,  etc  Ry.  Co.,  183  S.  W.  36  in 
which  it  is  said:  'In  an  action 
against  a  carrier  for  the  conversion 
of  freight,  evidence  as  to  the  condi- 
tion and  value  of  the  property  when 


it  was  stored  with  the  furniture  com- 
pany four  months  before  shipment 
and  eight  months  before  the  con- 
version, and  that  the  goods  were  so 
well  crated  and  packed  that  the 
carrier  waived  its  usual  rule  requir- 
ing payment  of  freight  in  advance, 
is  sufficient  to  raise  the  presumption 
that  the  value  continued  the  same 
at  the  time  of  conversion  as  at  the 
time  of  storage" — does  not  apply. 
There  is  neither  pleading  nor  proof 
that  the  carrier  waived  the  payment 
of  freight  in  advance,  and  the  issue 
here  is,  not  as  to  the  value  of  the 
goods,  but  whether  all  of  the  goods 
sued  for  were  in  fact  ever  delivered 
to  the  carrier. 

"Appellee  also  insists  in  this  con- 
nection that  the  appellant  is  bound  by 
his  allegation  that  'the  goods  arrived 
at  Wichita  Falls  in  due  course  and  in 
good  condition.'  This  statement  is 
made  in  that  part  of  the  answer 
where  the  appellant  alleges  that,  if 
it  is  liable  at  all,  its  liability  is  that 
of  warehouseman  rather  than  a  car- 
rier. The  answer  contains  a  general 
denial.  Appellee  did  not  offer  this 
pleading  in  evidence,  even  if  it 
could  be  held  that  the  allegation  was 
binding  upon  appellee  as  an  admis- 
sion. Where  a  pleading  contains  a 
general  denial,*  facta  inconsistent 
with  the  general  denial,  alleged  in  the 
pleading,  cannot  be  offered  in  evi- 
dence against  the  party  filing  such 
pleading.  As  said  by  Judge  Townes, 
in  his  work  on  Texas  Pleading  (page 
369): 

"It  has  been  frequently  decided 
under  our  statutes  permitting  de- 
fendant to  make  different  defenses 
that  a  plea  in  confession  arid  avoid- 
ance, even  though  under  the  old  com- 
mon-law form  of  absolute  admission, 
does  not  limit  the  effect  of  general 
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Admissibility  of  Evidence.81 

Judicial  Notice.    The  courts  will  take  judicial  notice  of  acts 
of  Congress  and  of  the  proclamation  of  the  President  pursuant 


and  special  denials  presented  in  the 
answer  and  that  the  plaintiff  must  be 
prepared  to  overcome  the  general 
denial  by  proof,  independent  of  the 
admissions  contained  in  the  confes- 
sion and  avoidance.  To  hold  other- 
wise would  be  to  deny  the  defendant 
the  practical  advantage  of  the  stat- 
ues.' 

"In  Hynes  v.  Packard,  92  Tex.  44, 
45  S.  W.  562,  the  Supreme  Court, 
speaking  through  Judge  Brown,  said : 

'*  'Besides,  the  defendant  in  the 
court  below  pleaded  a  general  denial 
to  all  of  the  allegations  of  the  plain- 
tiff's petition,  and  it  is  a  well-estab- 
lished rule  in  this  state  that  when  a 
general  denial  is  interposed  by  the 
defendant  no  statements  in  the  answ- 
er can  be  used  as  evidence  to  estab- 
lish the  allegations  of  the  plaintiff's 
petition.'  Stilliman  v.  Gano,  90  Tex. 
637,  39  S.  W.  559,  and  40  S.  W.  391 ; 
H.  E.  &  W.  T.  Ry.  Co.  v.  De  Walt, 
96  Tex.  121,  70  S.  W.  531,  97  Am. 
St.  Rep.  877,  M.,  K.  &  T.  Ry.  Co.  v. 
Maxwell,  130  S.  W.  728.  Affirmed  in 
104  Tex.  623,  143  S.  W.  1147,  Hart- 
Parr  Co.  v.  Krizan  &  Maler,  212  S. 
W.  835. 

"(6)  Under  the  fourth  and  fifth 
assignments  of.  error,  complaint  is 
made  of  the  court's  action  in  per- 
mitting plaintiff  and  his  wife  to  tes- 
tify as  to  the  reasonable  value  of 
the  goods  and  to  state  the  value 
thereof  to  the  jury,  without  first  es- 
tablishing the  fact  that  the  articles 
had  no  market  value  at  destination. 
The  measure  of  damages  for  loss  of 
household  goods  by  a  common  car- 


rier is  the  actual  or  reasonable  value 
of  the  goods  at  the  place  of  destina- 
tion at  the  time  they  should  have 
been  delievered — as  distinguished 
from  a  financial  or  sentimental  value 
— where  the  goods  are  secondhand 
and  have  no  standard  market  value. 
A.,  T.  &  S.  F.  Ry.  Co.  v.  Smythe, 
55  Tex.  Civ.  App.  557,  119  S.  W.  892; 
St.  L.  Iron  Mt.  &  S.  Ry.  v.  Green,  44 
Tex.  Civ.  App.  13,  97  S.  W.  531 ;  I. 
&  G.  N.  Ry.  Co.  v.  Nicholson,  61  Tex. 
553;  Mo.  Pac.  Ry.  v.  Colquitt  (Sup.) 
9  S.  W.  604." 

31.  In  an  action  against  an  ex- 
press company  for  loss  of  shipments 
of  dressed  poultry,  testimony  of 
claimant's  son  to  establish  the  facts 
surrounding  the  shipments  was  inad- 
missible as  hearsay,  where,  as  re- 
vealed by  cross-examination,  such 
son  was  not  present  when  the  poultry 
was  packed,  in  fact  was  on  his  way  to 
France  at  the  date  of  one  of  the 
shipments.  Turkel  v.  American  Ry. 
Express  Co.,  188  N.  Y.  S.  207. 

A  qualified  witness  may  give  his 
opinion  on  a  question  of  value,  since 
value  is  a  mere  matter  of  opinion. 
Texas  &  P.  Ry.  Co.  v.  Prunty  (Tex. 
1921),  230  S.  W.  396. 

In  an  action  for  burns  to  claim- 
ant's stallion  while  in  a  palace  horse 
car  in  freightyards,  testimony  of  de- 
fendant's witnesses,  members  of  the 
fire  department  of  the  town,  concern- 
ing remarks  made  by  a  witness  at 
the  time  about  the  negro  boys  who 
were  in  the  car  smoking  cigarettes, 
held  properly  excluded ;  the  witnesses 
not  having  known  the  witness  who 
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they  stated  made  the  remarks,  and 
not  being  able  to  positively  identify 
him.  Ray  v.  Wabash  Ry.  Co.  (Mo. 
1921),  232  S.  W.  268. 

In  action  against  connecting  car- 
rier for  failure  to  transfer  corpse  to 
next  succeeding  passenger  train  after 
ariival  of  corpse  at  connecting  point, 
testimony  that  plaintiff  boarded  the 
train  at  the  instance  or  direction  of 
the  flagman  or  conductor,  and  left  the 
train  upon  discovery  that  the  corpse 
was  not  on  the  train,  held  admis- 
sible. Louisville  &  N.  R.  Co.  v. 
Bishop  (Ala.  1920),  85  Sou.  859. 

Duplicate  receipt,  issued  by  ex- 
press company's  receiving  clerk,  was 
binding  on  express  company,  in  the 
absence  of  any  notice  to  shipper  that 
receiving  clerks  were  not  permitted 
to  issue  such  receipts.  Cohen  v. 
American  Ry.  Express  Co.,  184  N.  Y. 
S.  601. 

Evidence  that  claims  against  the 
Southern  Express  Company,  which 
were  paid  by  the  American  Railway 
Express  Company,  were  charged 
against  the  Southern  Express  Com- 
pany was  properly  excluded.  Amer- 
ican Ry.  Express  Co.  v.  Archer  (Ga. 
1920),  104  S.  E.  92. 

Evidence  that  the  records  of  the 
Southern  Express  Company  failed  to 
show  a  receipt  of  the  alleged  ship- 
ment was  properly  excluded,  since  it 
nowhere  appeared  that  it  was  the  cus- 
tom and  duty  of  that  company  to 
make  such  entries  in  the  regular  and 
usual  course  of  business.  Shields  v. 
Carter,  22  Ga.  App.  507,  96  S.  E. 
330  (3).  American  Ry.  Express  Co. 
v.  Archer  (Ga.  1920),  104  S.  E.  92. 

In  action  for  damage  to  live  stock 
during  transportation  by  defendant 
railroad,  the  statement  of  a  veteri- 
nary surgeon,  who  examined  the 
stock    following    trip    during    which 


they  were  claimed  to  have  been  in- 
jured, held  inadmissible,  in  absence 
of  explanation  why  veterinarian 
could  not  be  produced  to  testify  in 
person,  not  being  the  best  evidence, 
Bennington  v.  Northern  Pac.  Ry.  Ca 
(Wash.  1920),  192  Pac  1073. 

In  action  for  damage  to  live  stock 
during  transportation  by  defendant 
railroad,  the  written  statement  of  a 
veterinary  surgeon,  who  examined 
the  stock  following  trip  during  which 
they  were  claimed  to  have  been  in- 
jured, held  inadmissible,  since  it  re- 
lates to  a  past  transaction  between 
veterinarian  and  his  principal  as  to 
which  his  declarations  were  inadmis- 
sible as  mere  hearsay.  Bennington 
v.  Northern  Pac  Ry.  Co.  (Wash. 
1920),  192  Pac  1073. 

In  Bennington  v.  Northern  Pac.  Ry. 
Co.  (Wash.  1920),  192  Pac  1073, 
the  court  said: 

"When  the  train  reached  Missoula 
the  respondent  employed  a  veteri- 
nary surgeon  to  examine  the  mules 
and  give  them  such  treatment  as  he 
deemed  they  required.  The  veteri- 
narian gave  the  respondent  a  written 
statement  of  the  condition  in  which 
he  found  the  mules.  The  appellant 
sought  to  introduce  this  statement  as 
evidence  on  its  own  behalf,  and  as- 
signs error  on  the  ruling  of  the  court 
rejecting  it  An  engaging  argument 
is  made  in  support  of  its  admissibil- 
ity, but,  without  further  reference  to 
it,  we  think  it  unfounded.  The  re- 
port was  not  the  best  evidence  of 
the  fact  sought  to  be  shown,  and  no 
reason  appeared  why  the  veterinarian 
could  not  be  produced  to  testify  in 
person.  As  secondary  evidence  it  was 
therefore  inadmissible.  It  also  re- 
lated to  a  past  transaction,  that  is,  a 
transaction  completed  as  between  the 
veterinarian    and    his    principal,    and 
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"evidence  of  declarations  of  an  agent 
as  to  past  transactions  of  his  prin- 
cipal are  inadmissible,  as  mere  hear- 
say." Goetz  v.  Bank  of  Kansas  City, 
119  U.  S.  551,  7  Sup.  Ct  318,  30  L. 
Ed.  515." 

In  an  action  for  depreciation  in 
weight  of  interstate  shipment  of 
sheep,  admission  in  evidence  of  "ac- 
count of  sales"  which  plaintiff  re- 
ceived for  sale  of  his  sheep  at  des- 
tination without  proof  that  it  cor- 
rectly showed  such  sales  was  error. 
Miller  v.  Quincy,  O.  &  K.  C.  R.  Co. 
(Mo.  1920),  225  S.  W.  116. 

When  a  person  purchases  from 
other  parties  a  consignment  of  goods 
which  are  by  the  Railway  Company 
designated  as  perishable  freight,  and 
such  goods  arrive  at  their  destination 
in  bad  condition,  and  the  only  issues 
presented  by  the  bill  of  particulars 
are  the  defendant's  promise  to  pay 
whatever  damage  was  actually  sus- 
tained by  reason  of  the  damaged  con- 
dition of  the  goods  and  the  amount 
of  such  damage,  it  is  not  error  to 
exclude  evidence  offered  by  the  de- 
fendant tending  to  prove  the  condi- 
tion of  the  goods  at  the  time  of  ship- 
ment, or  at  the  time  the  goods  were 
received  on  its  carrying  lines.  Chi- 
cago, R.  I.  &  P.  Ry.  Co.  v.  Burke 
(Okla.  1921),  198  Pac.  620. 

In  an  action  against  railroads  for 
damage  to  shipment  of  cattle,  if  the 
proof  showed  no  market  value  at 
destination,  proof  of  intrinsic  value 
at  the  time  and  place  was  admissible 
for  use  in  establishing  damages.  Lan- 
caster et  al.  v.  Tudor  et  al.  (Tex. 
1920),  222  S.  W.  990. 

In  an  action  by  a  carrier  for  in- 
juries to  live  stock,  exclusion  of  opin- 
ion evidence  that  the  live  stock  was 
too  weak  for  shipment  was  harmless, 
where  there  was  other  abundant  evi- 


dence that  the  live  stock  was  very 
poor  and  weak.  Galveston,  T.  &  S. 
A.  Ry.  Co.  v.  Hartford  Fire  Ins. 
Co.  (Tex.  1920),  220  S.  W.  781. 

The  answer,  "The  cattle  that  got 
through  alive  were  particularly 
broken  up  and  injured,  and  I  suppose 
depreciated  in  value  more  than  they 
would  have  been  had  there  been  no 
unusual  delays  or  rough  treatment  of 
the  cattle  while  they  were  in  transit," 
was  fairly  responsive  to  a  question 
as  to  what  the  cattle  would  have  been 
worth  at  their  destination  if  they  had 
not  died  in  transit,  and  had  reached 
their  destination  in  good  condition, 
and  without  any  unusual  delays  or 
rough  treatment.  Galveston,  T.  & 
S.  A.  Ry.  Co.  v.  Hartford  Fire  Ins. 
Co.   (Tex.  1920),  220  S.  W.  781. 

Where  the  testimony  concerning 
the  value  of  cattle  at  Killdeer,  N  D., 
is  shown  to  have  been  based  upon  a 
knowledge  of  the  Chicago  market, 
it  was  not  error  to  admit  testimony 
of  the  value  at  Killdeer,  though  the 
damages  are  properly  measured  by 
the  value  at  Chicago.  Morrell  v. 
Northern  Pac.  Ry.  Co.  (N.  D.  1920), 
179  N.  W.  922. 

The  admission  of  an  independent 
distinct  fact  is  not  privileged  under 
the  rule  forbidding  the  introduc- 
tion of  evidence  created  by  or  re- 
sulting from  a  negotiation  for  com- 
promise. Louisville  &  N.  R.  Co.  v. 
John  W.  O'Neill  Co.  (Ala.  1920), 
85  So.  482. 

In  an  action  against  a  railroad  for 
damages  to  horses  from  rough  hand- 
ling in  shipment,  testimony  by  quali- 
fied witnesses  as  to  what  the  reason- 
able market  value  of  the  horses  at 
destination  would  have  been  if  they 
had  been  handled  with  ordinary  care 
and  delivered  in  good  condition  held 
admissible  as  against  the  contention 
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thereto.81  Where  suit  was  brought  against  a  railroad  company 
and  the  Director  General  of  Railroads,  who  was  thereafter,  before 
trial  of  the  case,  dismissed  and  succeeded  by  the  agent  of  the 
President  under  Transportation  Act  1920,  the  court  will  take 
judicial  notice  of  the  fact  that  the  latter  was  agent  for  the  com- 
pany prior  to  the  trial  and  that  the  former  Director  General  was 
no  longer  entitled  to  represent  the  government  at  that  time.ss 
Appellate  courts  will  take  judicial  notice  of  unquestioned  laws 
of  nature,  mathematics,  and  the  like,  a  rule  which  applies  to  the 
time  the  Texas  fever  tick  takes  to  develop  on  a  cow.34 

Questions  for  Jury.85 


that  it  invaded  the  province  of  the 
jury  by  stating  conclusions  on  the  is- 
sue to  be  determined  by  the  jury. 
Texas  &  P.  Ry.  Co.  v.  Prunty  (Tex. 
1921),  230  S.  W.  396. 

In  an  action  at  common  law 
against  terminal  carrier  by  consignee 
of  interstate  shipment  injured  in 
transit,  all  presumptions  that  existed 
in  favor  of  a  plaintiff  in  such  an  ac- 
tion prior  to  the  passage  of  the  Car- 
mack  Amendment  to  the  Interstate 
Commerce  Act  were  available  to  the 
consignee,  as  said  amendment  did  not 
change  the  rules  relating  to  the 
"practice,  procedure,  or  evidencew  in 
common-law  actions  arising  from 
interstate  shipments.  Pittsburg,  G, 
C.  ft  St.  L.  R.  Co.  v.  Larosa  (In<L 
1921),  131  N.  E.  22. 

In  an  action  against  a  railroad  for 
damages  to  a  shipment  of  live  stock 
from  delay  in  transportation,  testi- 
mony explaining  what  is  meant  by  a 
"stock  run"  claimed  to  have  been 
promised  plaintiff  by  defendant's 
agent  held  admissible  to  assist  the 
jury  in  determining  whether  the  ship- 
ment under  all  the  circumstances  had 
been  transported  with  reasonable  dil- 
igence and  dispatch,  not  having  been 
admitted   to   prove   an    element    not 


contained  in  the  contract.  Rice  v. 
Chicago,  M.  &  St.  P.  Ry.  Co.  (Mont 
1921),  197  Pac.  999. 

Testimony  that  a  letter  was 
"mailed"  to  the  addressee  is  equiva- 
lent to  a  statement  that  it  was  prop- 
erly  addressed,  stamped,  and  deposit- 
ed in  a  proper  place  for  the  receipt 
of  mail,  and  raises  a  presumption 
that  it  was  received  in  due  course. 
J.  L.  Price  Brokerage  Co.  v.  Chi- 
cago, R.  I.  ft  P.  Ry.  Co.  (Mo.  1921), 
230  S.  W.  374. 

32.  Taylor  v.  Western  Union  Tel- 
egraph Co.  (Mo.  1921),  231  S.  W. 
78. 

33.  Payne  v.  White  House  Lumber 
Co.  (Tex.  1921),  231  S.  W.  417. 

34.  Payne,  Director  General  of 
Railroads  v.  Cotner  et  al.  (Ark. 
1921),  230  S.  W.  275. 

35.  The  credibility  of  witnesses  is 
for  the  jury,  and  not  the  appellate 
court  Moore  v.  Chicago,  B.  ft  Q. 
R.  R.  Co.  (Mo.  1920),  223  S  W.  1079. 

Where  there  is  no  conflict  in  the 
evidence  to  sustain  an  affirmative  de- 
fense, as  contributory  negligence,  the 
question  becomes  one  of  law  for  the 
court,  and  the  same  is  true  as  to  the 
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questions  of  reasonable  care  and 
reasonable  time,  ordinarily  for  the 
jury.  Louisville  &  N.  R.  Co.  v.  Crain 
(Ky.  1920),  224  S.  W.  1063. 

In  an  action  by  a  consignee 
against  a  carrier  to  recover  dam- 
ages for  freezing  of  shipment,  where 
defendant  introduced  no  evidence, 
the  jury  was  not  rquired  to  believe 
a  witness  for  plaintiff  who  testified 
that  he  examined  the  shipment  be- 
fore delivery  to  the  carrier  and  that 
it  was  in  good  condition.  Peycke 
Bros.  Commn.  Co.  v.  Lehigh  Valley 
R.  Co.  (Mo.  1920),  224  S.  W.  71. 

It  cannot  be  said  that  plaintiff's 
evidence  was  undisputed  merely  be- 
cause defendant  introduced  no  evi- 
dence. Peycke  Bros.  Commn.  Co.  v. 
Lehigh  Valley  R.  Co.  (Mo.  1920), 
224  S.  W.  71. 

The  opinion  of  plaintiff,  suing  a 
carrier  for  loss  of  a  package,  as  to 
its  value,  was  not  binding  on  the 
jury,  which  was  entitled  to  fix  the 
value.  Midgett  v.  Eastern  Carolina 
Transp.  Co.  (N.  C.  1920),  104'  S.  E. 
32. 

In  a  suit  against  the  American 
Railway  Express  Company  to  recov- 
er for  the  loss  of  a  shipment  claimed 
to  have  been  consigned  by  the  plain- 
tiff to  the  Southern  Express  Com- 
pany, where  it  appears  that  the  South- 
ern Express  Company  had  ceased  to 
do  business,  and,  while  it  had  not 
surrendered  its  charter,  its  equipment 
including  wagons,  horses,  trucks,  of- 
fice furniture,  etc.,  had  been  taken 
over  by  the  American  Railway  Ex- 
press Company,  and  that  the  Ameri- 
can Railway  Express  Company  now 
carries  on  the  business  formerly  car- 
ried on  by  the  Southern  Express 
Company,  evidence  that  the  shipment 
had  been  delivered  to  a  driver  of  a 
wagon  of  the  Southern  Express  Com- 


pany on  or  about  April  1,  1918,  and 
.  that  this  company  had  failed  to  de- 
liver it  to  the  consignee,  in  the  ab- 
sence of  evidence  authorizing  the 
inference  that  the  shipment  had  left 
the  possession  of  the  Southern  Ex- 
press Company  before  its  business 
had  been  taken  over  by  the  American 
Railway  Express  Company,  author- 
ized the  inference  that  the  shipment 
was  delivered  to  and  remained  in  the 
possession  of  the  Southern  Express 
Company,  and  was  by  that  company 
delivered  to  the  American  Railway 
Express  Company,  when  the  latter, 
on  July  1,  1918,  succeeded  to  the 
business  of  the  Southern  Express 
Company,  and  took  over  its  equip- 
ment, etc.  Possession,  once  proved 
in  the  Southern  Express  Company,  is 
presumed  to  exist  in  that  company 
until  the  contrary  is  shown.  Ander- 
son v.  Blythe,  54  Ga.  507,  508.  Where 
the  business  of  that  company,  in- 
cluding all  of  its  equipment,  etc.,  was 
transferred  within  three  months 
thereafter  to  the  American  Railway 
Express  Company,  the  inference  was 
authorized  that  all  shipments  in  the 
possession  of  the  Southern  Express 
Company  were  then  transferred  to 
the  American  Railway  Express  Com- 
pany. Whether  or  not  the  latter 
company  received  the  shipment  was  a 
question  of  fact  for  determination  by 
a  jury.  American  Ry.  Express  Co. 
v.  Archer  (Ga.  1920),  104  S.  E.  92. 

In  an  action  for  damage  to  stock 
during  transportation,  question  tof 
negligent  operation  of  train  held  for 
jury.  Bennington  v.  Northern  Pac. 
Ry.  Co.  (Wash.  1920),  192  Pac.  1073. 

Proof  of  weights  of  grain  before 
and  after  shipment,  when  shown  to 
have  been  carefully  made  and  with 
proper  apparatus,  is  presumptively 
correct,  but,  where  the  railroad  corn- 
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pany  introduces  evidence  of  mis- 
takes, or  other  evidence  tending  to 
impeach  the  accuracy  or  reliability  of 
the  weights,  or  of  the  record  of 
the  weights  made,  the  question  of  the 
correctness  of  the  weights  is  for  the 
jury  and  is  a  fact  which  the  ship- 
per must  prove  by  a  preponderance 
of  the  evidence.  Nye-Schneider- 
Fowler  Co.  v.  Chicago  &  N.  W.  Ry. 
Co.  (Neb.  1921),  182  N.  W.  967. 

In  an  action  against  an  express 
company  for  loss  of  the  effects  of 
plaintiff's  son,  delivered  to  it  by  the 
Navy  Department  for  transmission 
to  plaintiff,  whether  or  not  the  de- 
partment delivered  to  the  express 
company  the  personal  effects  that  be- 
longed to  plaintiff's  son,  and  whether 
the  company  tendered  to  plaintiff  the 
same  package,  held  for  the  jury. 
American  Ry.  Express  Co.  v.  Col- 
lins  (Ark.  1920),  222  S.  W.  1059. 

In  an  action  against  railroads  for 
damages  to  shipment  of  cattle,  where 
the  evidence  leaves  it  doubtful 
whether  there  was  no  market  value 
at  the  place  of  delivery,  the  question 
becomes  one  for  the  jury.  Lancaster 
et  al.  v.  Tudor  et  al.  (Tex.  1920), 
222  S.  W.  990. 

In  an  action  against  a  carrier  for 
injuries  to  a  jack  shipped  to  plaintiff 
by  a  third  .person,  which,  when  un- 
loaded, was  lame  and  subsequently 
died,  evidence  held  to  make  the  ques- 
tion of  defendant's  negligence  one 
for  the  jury.  Schade  v.  Missouri 
Pac.  Ry.  Co.  (Mo.  1920),  221  S.  W. 
146. 

In  an  action  for  damages  for  delay 
in  delivering  an  interstate  shipment  of 
cattle,  evidence  held  insufficient  to 
carry  to  the  jury  the  question 
whether  the  delay  was  due  to  the 
carrier's  negligence,  the  shipper  mere- 
ly  showing   that   the   delay   was   oc- 


casioned by  the  breaking  of  a  wheel 
of  the  refrigerator  car,  while  the 
carrier's  evidence  showed  that  the 
delay  was  not  the  result  of  negli- 
gence. Bland  et  al.  v.  Chicago  &  A. 
R.  Co.  (Mo.  1921),  232  S  W.  232. 

The  question  of  waiver  is  one  of 
intention  depending  on  the  circum- 
stances of  the  case  and  if  reason- 
able minds  can  draw  different  con- 
clusions it  is  for  the  jury.  McNeill 
et  al.  v.  Wabash  Ry.  Co.  (Mo.  1921), 
231  S.  W.  649. 

In  an  action  against  the  federal 
Director  General  of  Railroads  for 
damages  resulting  from  delay  in  de- 
livery of  a  shipment  of  cattle  or- 
dered into  quarantine  pens  on  their 
arrival  at  destination  by  a  United 
States  inspector  testimony  of  plaintiff 
shippers  that  they  dipped  the  cattle 
strictly  according  to  regulations  be- 
fore shipping  them  and  examined 
them  carefully  at  time  of  shipment, 
and  that  they  were  free  from  ticks, 
tends  to  contradict  the  testimony  of 
the  inspector  that  he  found  a  Texas 
fever  tick  on  a  cow  on  arrival  of  the 
shipment,  and  hence  the  evidence  as 
to  finding  the  tick  is  not  undisputed 
so  as  to  take  the  question  from  the 
jury.  Payne,  Director  General  of 
Railroads,  v.  Cotner  et  al.  (Ark. 
1921),  230  S.  W.  275. 

Evidence  that  a  letter  was  mailed 
to  the  addressee  made  a  question  for 
the  jury  as  to  whether  it  was  re- 
ceived, though  there  was  evidence 
tending  to  show  that  it  was  not  re- 
ceived. J.  L.  Price  Brokerage  Co. 
v.  Chicago,  R.  I.  &  P.  Ry.  Co.  (Mo. 
1921),  230  S.  W.  374. 

In  an  action  for  damages  to  plain- 
tiff's stallion  from  burns  while  in  a 
palace  horse  car  in  freightyards,  evi- 
dence held  sufficient  to  warrant  find- 
ing by  the  jury  that  the  jarring  and 
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jolting  of  the  car  which  caused  the 
fire  was  caused  by  the  car  being 
struck  by  an  engine  and  that  such 
striking  was  an  act  of  negligence. 
Ray  v.  Wabash  Ry.  Co.  (Mo.  1921), 
232  S.  W.  268. 

In  an  action  for  injuries  to  a  stal- 
lion from  burns  while  in  a  palace 
horse  car,  evidence  held  sufficient  to 
warrant  a  finding  that  defendant 
violently  jolted  or  jarred  the  car  and 
caused  a  lantern  to  fall  therein  and 
started  the  fire.  Ray  v.  Wabash  Ry. 
Co.  (Mo.  1921),  232  S.  W.  26a 

36.  In  an  action  for  damage  to 
live  stock  during  transportation  by 
defendant  railroad,  where  defendant 
received  goods  as  an  original  rather 
than  as  a  connecting  carrier,  instruc- 
tion as  to  presumption  that  damage 
occurred  while  in  the  possession  of 
the  last  carrier  held  improper,  not 
being  pertinent  to  any  issue  of  law  in 
the  case.  Bennington  v.  Northern 
Pac.  Ry.  Co.  (Wash.  1920),  192  Pac 
1073. 

In  an  action  in  case  jointly  against 
initial  and  connecting  carriers  for 
negligent  failure  to  transport  corpse, 
action  of  court  in  granting  affirma- 
tive charge  at  the  request  of  one  of 
the  defendants  and  refusing  it  at  the 
request  of  the  other  held  error.  Louis- 
ville &  N.  R.  Co.  v.  Bishop  (Ala. 
1920),  85  Sou.  859. 

In  an  action  by  a  carrier  of  house- 
hold goods  to  recover  its  charges, 
wherein  defendant  owner  counter- 
claimed  for  damage,  undisputed  evi- 
dence held  to  show  the  loss  of  cer- 
tain chairs  and  their  value,  so  that 
verdict  was  properly  directed  for  de- 
fendant owner.  City  Fuel  Co.  v 
Torreyson  (Ark.  1920),  224  S.  W. 
727. 


The  verdict  for  the  plain  tiff  not 
being  demanded  as  a  matter  of  law, 
it  was  error  upon  the  part  of  the 
judge  of  the  municipal  court  to  di- 
rect a  verdict  for  the  plaintiff.  It 
was  error  to  overrule  the  certiorari. 
American  Ry.  Express  Co.  v.  Archer 
(Ga.  1920),  104  S.  E.  92. 

Instruction  to  a  jury,  on  report  of 
inability  to  agree,  that  it  was  the  duty 
of  each  juror,  especially  if  in  the 
minority,  to  keep  an  open  mind  and 
give  careful  thought  to  the  views  of 
other  jurors,  held  proper  and  com- 
mendable. Lehigh  Valley  R.  Co.  v. 
Allied  Machinery  Co.  of  America, 
271  Fed.  900. 

The  jury  cannot  disregard  the  in- 
structions and  ascertain  the  law 
itself,  and  when  it  fails  to  follow  the 
law  as  given  by  the  court  a  new  trial 
should  be  granted.  Burrel  Collins 
Brokerage  Co.  v.  Hines,  Director 
General  (Mo.  1921),  230  S.  W.  371. 

Where  the  evidence  showed  that  a 
railroad  company  received  and  ac- 
cepted an  order  from  a  consignee  for 
the  diversion  of  a  shipment  of  apples, 
and  it  was  undisputed  that  a  con- 
necting carrier's  embargo  had  been 
in  effect  for  about  a  month,  and  the 
court  charged  in  effect  that  defendant 
was  liable,  unless  it  was  prevented 
from  transporting  the  apples  by  an 
embargo  placed  subsequent  to  the  ac- 
ceptance of  the  shipment,  and  that 
an  embargo  in  existence  for  a  suffi- 
cient length  of  time  for  defendant  to 
know  if  it  was  not  a  defense,  unless 
plaintiff  was  notified  thereof,  the  ver- 
dict for  defendant  was  contrary  to 
the  law  as  laid  down  by  the  court. 
Burrel  Collins  Brokerage  Co.  ▼. 
Hines,  Director  General  (Mo.  1921), 
230  S.  W.  371. 
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While  the  sustaining  of  a  demur- 
rer to  a  good  paragraph  of  an  answer 
is  not  reversible  error,  where  the 
facts  alleged  therein  are  provable 
under  another  paragraph  of  the  plead- 
ing remaining  in  the  issues,  such  rule 
does  not  apply,  where  a  demurrer  is 
overruled  to  an  insufficient  paragraph 
of  the  answer,  unless  it  affirmatively 
appears  from  the  record  that  the 
verdict  or  finding  is  based  on  such 
other  paragraph  and  not  on  the  one 
to  which  the  demurrer  was  over- 
ruled. Michigan  Cent.  R.  Co.  v.  S. 
J.  Peabody  Lumber  Co.  (Ind.  1921), 
131   N.   E.  841. 

In  an  action  on  an  assigned  claim 
for  damages  to  a  shipment  of  live 
stock  through  delay  in  transportation, 
variance  between  the  complaint,  al- 
leging the  shipper  assigned  the  claim 
for  valuable  consideration  to  plaintiff, 
and  proof,  showing  the  assignment 
was  merely  for  collection,  and  that 
the  shipper  retained  his  beneficial 
interest,  held  immaterial,  and  not 
amounting  to  a  failure  of  proof.  Rice 
v.  Chicago,  M.  &  St.  P.  Ry.  Co. 
(Mont.  1921),  197  Pac.  999. 

In  a  shipper's  action  for  damages 
to  cattle  shipped,  where  the  railway's 
right  to  have  the  jury  exclude  from 
the  amount  of  damages  found  the 
usual  and  ordinary  losses  from  ship- 
ment or  those  resulting  from  the  con- 
dition of  the  cattle  was  safeguarded 
by  the  general  charge,  the  carrier  was 
not  entitled  further  to  a  specific  in- 
struction, which  required  the  jury  to 
find  no  damages  whatever  if  they 
should  believe  that  the  injuries  to 
the  cattle  were  caused  in  part  by 
impoverished  condition  of  the  cattle, 
unless  they  could  separate  such  dam- 
ages from  those  accruing  from  the 
negligence  of  the  carrier ;  for  in  such 
a  case  the  jury  were  not  required  to 


be  able  to  "separate"  damages  caused 
by  negligence  from  these  resulting 
from  other  causes,  as  that  term  would 
ordinarily  be  understood  by  a  jury, 
so  that  the  requested  instruction  was 
incorrect  and  misleading.  Galves- 
ton, H.  &  S.  A.  Ry.  Co.  v.  Buck  et 
al.  (Tex.  1921),  230  S.  W.  891. 
(State  shipment.) 

Where  defendant  had  employed 
counsel  to  represent  it,  and  had  re- 
lied on  counsel  to  be  present  at  the 
trial,  and  had  no  knowledge  that 
counsel  was  not  present  till  after 
verdict  was  returned  and  judgment 
was  entered,  the  court  was  justified 
in  granting  defendant  a  new  trial. 
Western  Union  Telegraph  Co.  v. 
Chas.  C.  Brent  &  Bro.  (Ky.  1921), 
230  S.  W.  921. 

The  trial  court  has  a  discretion  in 
respect  to  setting  aside  verdict,  exer- 
cise of  which,  in  the  absence  of  abuse, 
is  not  reviewable  in  the  Supreme 
Court.  Harrill  v.  Seaboard  Air  Line 
Ry.  Co.  (N.  C.  1921),  107  S.  E.  136. 

Under  the  State  law,  in  an  action 
against  the  W.  Railway  Company  for 
burns  to  plaintiff's  horse  during 
shipment,  the  fact  that  the  jury  re- 
turned a  verdict  against  the  W.  Rail- 
road Company,  a  defunct  corpora- 
tion, which  had  been  supplanted  by 
the  railway  company,  was  harmless, 
and  did  not  affect  defendant  railway's 
substantial  rights.  Ray  v.  Wabash  Ry. 
Co.  (Mo.  1921),  232  S.  W.  268. 

In  an  action  for  breach  of  a  spec- 
ial contract  to  transport  ties,  wherein 
there  was  evidence  that  the  carrier 
did  not  agree  absolutely  and  uncon- 
ditionally to  transport  but  merely  to 
do  so  whenever  a  barge  could  be  se- 
cured for  the  purpose,  and  that  it 
was  unable  to  transport  them  before 
they  were  washed  away  by  a  flood, 
refusal  of  requested  charges  hypoth- 
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esizing  such  theory  of  the  case  held 
reversible  error.  Tennessee  River 
Nav.  Co.  v.  Walls  (Ala,  1920),  85 
Sou.  711. 

In  an  action  against  carrier  for  loss 
or  injury  to  perishable  goods,  where 
court  found  that  defendant  was  neg- 
ligent, case  being  tried  before  court 
without  a  jury,  there  was  no  error  in 
refusing  a  declaration  of  law  as  to 
the  measure  of  damages  where  a  car- 
rier is  not  negligent.  Vernon  et  al. 
v.  American  Ry.  Express  Co.  (Mo. 
1920),  222  S.  W.  913. 

Under  the  State  law,  providing 
that  an  issue  not  submitted  and  not 
requested  shall  be  deemed  found  by 
the  court  in  such  a  manner  as  to  sup- 
port the  judgment,  if  there  is  evi- 
dence to  sustain  such  finding,  it  must 
be  presumed  that  the  court  found  a 
carrier  was  not  negligent  in  handling 
a  shipment  of  cattle,  where  no  issue 
as  to  negligence  was  requested,  and 
the  judgment  was  rendered  for  the 
carrier.  Leon  v.  Hines,  Director 
General  of  Railroads  (Tex.  1920),  223 
S.  W.  239. 

Where  there  was  an  issue  under 
the  pleading  and  evidence  whether 
cattle  were  in  good  condition  when 
delivered  to  the  carrier  for  ship- 
ment, it  was  not  error  to  refuse  a 
requested  charge  that  the  burden  was 
on  the  carrier  to  show  that  the  in- 
jury was  caused  by  inherent  vice  and 
defect  of  the  cattle.  Leon  v.  Hines, 
Director  General  of  Railroads  (Tex. 
1920),  223  S.  W.  239. 

Where  judgment  is  reversed,  and 
it  appears  that  the  case  was  fully 
developed  and  that  no  different  re- 
sult would  probably  be  reached  by 
remanding,  judgment  will  be  ren- 
dered for  appellant  Texas  &  P. 
Ry.  Co.  et  al.  v.  McDowell  et  al. 
(Tex.  1920),  222  S.  W.  1109. 


A  legal  question  is  never  permissi- 
ble in  an  instruction.  Stewart  v.  Chi- 
cago, B.  &  Q.  R.  Co.  (Mo.  1920), 
222  S.  W.  1029. 

In  an  action  for  damages  to  ship- 
ment of  cattle  against  receivers  of 
one  railroad  and  against  another 
road,  the  fact  that  the  jury  wrote  a 
separate  verdict  as  to  each  defendant 
did  not  render  it  unintelligible.  Lan- 
caster et  al.  v.  Tudor  et  al.  (Tex. 
1920),  222  S.  W.  990. 

In  an  action  against  receivers  and 
railroads  for  damage  to  a  shipment 
of  cattle,  charge  not  requesting  find- 
ing as  to  whether  either  receiver  was 
guilty  of  the  acts  charged,  and 
whether  such  acts  were  negligence 
and  the  proximate  cause  of  the  in- 
juries complained  of,  held  erroneous, 
under  the  State  law,  as  too  broad,  as 
permitting  the  jury  to  consider  ele- 
ments of  negligence  not  pleaded  by 
plaintiff,  and  as  not  confining  issues 
to  specific  negligence  charged.  Lan- 
caster et  al.  v.  Tudor  et  al.  (Tex. 
1920),  222  S.  W.  990. 

In  an  action  against  a  carrier  for 
injuries  to  a  jack  shipped,  an  instruc- 
tion that  if  the  jack  was  sound  when 
shipped  and  was  injured  on  arrival, 
such  fact  might  be  taken  into  con- 
sideration "with  all  other  facts  and 
circumstances  in  evidence,"  if  error, 
held  harmless,  in  view  of  evidence  in 
the  case.  Schade  v.  Missouri  Pac. 
Ry.  Co.  (Mo.  1920),  221  S.  W.  146. 

Requests  sufficiently  covered  by  the 
instructions  given  are  properly  re- 
fused. Clapp  v.  American  Express 
Co.  (Miss.  1919),  125  N.  E.  163. 

In  an  action  against  an  express 
company  by  the  consignee  for  dam- 
age to  a  shipment  of  horses,  overrul- 
ing of  exception  to  hypothetical 
question  to  the  consignee's  veteri- 
narian witness,  erroneous  as  assum-* 
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the  trial  court  with  reference  to  matters  with  which  the  evidence 
is  conflicting  will  not  be  disturbed  on  appeal.86* 

Appeal.87 


ing  facts  on  which  under  the  contract 
liability  could  not  be  predicated,  held 
not  to  rave  affected  injuriously  the 
company's  substantial  rights  to  call 
for  granting  of  new  trial.  Gapp  v. 
American  Express  Co.  (Mass.  1919), 
125  N.  E.  163. 

Where  there  were  no  special  find- 
ings of  fact  by  the  court,  its  general 
finding,  which  has  the  effect  of  a 
verdict  under  the  State  law,  is  con- 
clusive on  all  matters  of  fact,  and,  if 
there  were  no  exceptions  to  rulings 
of  law  in  the  progress  of  the  trial, 
authorizing  review  under  the  State 
law,  the  review  is  limited  to  the 
sufficiency  of  the  complaint.  Vicks- 
burg,  S.  &  P.  Ry.  Co.  et  al.  v.  An- 
derson-Tully  Co.,  41  Sup.  Ct.  524. 

36l/2.  Western  Union  Telegraph 
Co.  v.  Gresham  et  al.  (Tex.  1920), 
223  S.  W.  1052. 

37.  If  the  plaintiffs  evidence  is  un- 
believable and  contrary  to  nature  and 
physical  facts,  the  Court  of  Appeals 
may  disregard  it.  Ray  v.  Wabash 
Ry.  Co.   (Mo.  1921),  232  S.  W.  268. 

An  appellee  may  assign  cross-er- 
ror, either  for  the  purpose  of  revers- 
ing or  sustaining  a  judgment;  but, 
where  assigned  for  the  former  pur- 
pose, the  alleged  errors  must  have 
been  presented  to  the  trial  court  for 
review,  if  reviewable,  while  in  the 
latter  case  they  need  not  be  so  pre- 
sented, even  though  reviewable.  Ross 
v.  Indiana  Natural  Gas  &  Oil  Co. 
(Ind.  1921),  131  N.  E.  794. 

A  District  Court  had  authority  to 
deny  a  motion  to  strike  the  bill  of 


exceptions,  though  not  prepared  and 
submitted  as  required  by  the  rules  of 
the  court.  Czizek  v.  Western  Union 
Telegraph  Co.,  272  Fed.  223. 

Where  no  bill  of  exceptions  was 
prepared  and  served  within  10  days 
after  the  denial  of  a  motion  to  re- 
mand to  a  state  court,  the  time  al- 
lowed by  the  rules,  or  during  the 
term  of  court  at  which  such  order 
was  made,  the  court  properly  struck 
out  the  portion  of  the  bill  of  excep- 
tions subsequently  prepared  and 
served  pertaining  to  the  motion  to 
remand.  Czizek  v.  Western  Union 
Telegraph  Co.,  272  Fed.  223. 

Where  no  term  bill  of  exceptions 
was  filed  at  the  term  at  which  the 
trial  court  sustained  plaintiff's  de- 
murrer to  defendants'  original  coun- 
terclaim, any  question  as  to  the  sus- 
taining of  such  demurrer  is  eliminat- 
ed on  appeal  from  judgment  Chicago 
&  E.  R.  Co.  v.  Lightfoot  et  al.  (Ma 
1921),  232  S.  W.  176. 

Where  in  an  action  against  a  trans- 
fer company  for  injuries  to  house- 
hold goods  the  evidence  authorized 
a  recovery,  an  erroneous  instruction 
as  to  the  measure  of  damages  is  not 
ground  for  reversal.  Empire  Trans- 
fer &  Storage  Co.  v.  Botto  (Tex. 
1921),  232  S.  W.  347. 

In  an  action  against  a  railroad  for 
injuries  to  plaintiff's  stallion  burned 
while  in  a  palace  horse  car  during 
shipment,  exclusion  of  evidence  cu- 
mulative of  other  evidence  as  to  re- 
marks made  by  a  witness  about  the 
negro  boys  who  were  in  the  car 
smoking  cigarettes  held  not  reversi- 
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ble  error.  Ray  v.  Wabash  Ry.  Co. 
(Mo.  1921),  232  S.  W.  268. 

In  case  of  conflict  between  the  bill 
of  exceptions  and  the  statement  of 
facts,  the  latter,  when  agreed  to  by 
the  counsel  and  approved  by  the 
court,  will  control.  Western  Union 
Telegraph  Co.  v.  Gresham  et  al. 
(Tex.   1920),  223  S.   W.   1052. 

An  assignment,  complaining  of 
court's  failure  to  sustain  objections 
"to  the  question  propounded  by 
plaintiff's  counsel  to  Mrs.  G.  and  her 
answer  thereto,  wherein  said  witness 
was  asked  as  to  her  feelings  for  her 
mother,  and  as  to  what  her  relation 
was  toward  her  mother,  and  was  per- 
mitted to  answer  that  she  and  her 
mother  were  specially  devoted,"  held 
too  general  to  require  notice.  West- 
ern Union  Telegraph  Co.  v.  Gresh- 
ham  et  al.  (Tex.  1920),  223  S.  W. 
1052. 

Where  action  against  carrier  was 
tried  on  the  theory  that  carrier  was 
bound  by  its  ordinary  liability  as  a 
common  carrier,  and  where  no  spec- 
ial contract  relieving  carrier  from 
such  liability  was  set  forth  in  answer, 
judgment  for  shipper  will  not  be  re- 
versed on  ground  that  case  should 
have  been  tried  on  theory  that  the 
measure  of  damages  was  controlled 
and  limited  by  provisions  of  bill  of 
lading.  Pacific  Heater  Mfg.  Co.  v. 
Southern  Pac.  Co.  (Calif.  1920),  288 
Pac.  600. 

Where  two  cases  between  the  par- 
ties were  tried  together  by  consent, 
and  the  evidence  pertaining  to  one 
cause  was  intermingled  in  part  with 
that  pertinent  to  the  other,  the  sep- 
aration of  that  referable  to  one 
cause  from  that  referable  to  the 
other  not  being  practicable,  witnesses 
being  (he  same  in  both  cases,  bill  of 
exceptions  would  not  be  stricken  as 


offending  against  circuit  and  inferior 
courts  rule  No.  32f  designed  to  pre- 
vent unnecessary  prolixity.  Louis- 
ville &  N.  R.  Co.  v.  John  W.  O'Neill 
Co.  (Ala.  1920),  85  So.  482. 

In  Louisville  &  N.  R.  Co.  v  John 
W.  O'Neill  Co.  (Ala.  1920),  85  So. 
482,  the  court  said,  p.  483 : 

"This  appellee  instituted  two  ac- 
tions against  the  appellant  to  recover 
damages  consequent  upon  the  injury 
to  or  destruction  of  goods  consigned 
to  appellee  from  a  point  in  Indiana, 
the  appellant  being  the  delivering 
carrier.  These  cases  were  numbered 
9808  and  9809  on  the  docket  of  the 
Jefferson  circuit  court.  By  consent 
of  both  parties  the  cases  were  tried 
together  by  the  court,  without  jury; 
and  in  both  judgment  was  rendered 
for  plaintiff.  Both  cases  were  ap- 
pealed; and  the  bill  of  exceptions  in 
the  present  record — being  case  num- 
bered 9808  in  the  circuit  court — con- 
tains the  whole  evidence  and  pro- 
ceedings on  the  single  trial  of  both 
cases.  Motion  is  made  by  appellee  to 
strike  the  bill  of  exceptions;  the 
grounds  urged  in  brief  will  be  suf- 
ficiently indicated  in  response  to  the 
motion.  On  the  joint  trial,  thus  had 
by  consent,  the  evidence  pertaining  to 
one  cause  was  intermingled,  in  part, 
with  that  pertinent  to  the  other.  A 
separation  of  that  referable  to  one 
cause  from  that  referable  to  the  other 
does  not  appear  to  have  been  prac- 
ticable; the  witnesses  being  the  same 
in  both  cases.  The  only  fault  we  ob- 
serve in  the  structure  of  the  bill 
of  exceptions  is  the  inclusion  in 
it  of  matters  pertaining  to  the  case 
tried  with  this  one.  In  view  of  this 
character  of  consent,  trial  of  the  two 
cases  at  one  time,  and  of  the  fact  that 
the  witnesses  were  the  same,  and  of 
the    matter    sought   to    be    reviewed 
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(to  be  later  stated),  this  fault  can- 
not be  held  for  a  violation  of  rule  32 
for  the  circuit  and  inferior  courts. 
Otherwise  the  bill  does  not  offend 
against  that  rule's  design  to  prevent 
unnecessary  prolixity  or  needless  de- 
tail in  bills  of  exceptions. 

"The  act  approved  September  25, 
1915,  expressly  provides  that  review 
of  the  court's  finding  on  the  evidence 
may  be  had  on  appeal  'without  an 
exception  thereto.'  This  act  super- 
sedes any  local  act  prescribing  a  dif- 
ferent practice  in  this  respect  in  'civil 
causes.' 

"The  motion  to  strike  the  bill  of 
exceptions  is  not  well  founded,  and 
is  hence  overruled. 

"In  the  complaint  filed  in  the  cir- 
cuit court  it  is  averred  that  the  dam- 
age to  the  goods  was  suffered  or  per- 
mitted 'while'  they  were  'being  car- 
ried by  said  defendant.'  The  burden 
of  proof  rested  upon  the  plaintiff  to 
establish  this  averment.  That  the 
goods  involved  in  this  cause  (No. 
9808)  were  damaged  when  the  crates 
containing  them  were  opened  in  the 
store  of  the  plaintiff  was  clearly 
proven.  It  is  insisted  for  appellant 
that  there  is  an  entire  absence  of  evi- 
dence tending  to  establish  the  quoted 
averment.  Mr.  O'Neill,  a  witness  for 
the  plaintiff,  testified  that  the  crates 
or  hogsheads  containing  this  crock- 
ery had  been  'wrenched'  or  'sprung' 
when  they  were  seen  by  him  in  the 
store ;  that  this  condition  was  such  as 
might  be  caused  by  throwing  them 
off  a  wagon  and  striking  them  on 
the  corners,  or  jarring  the  car;  and 
also  that  'Mr.  Toliver  and  the  claim 
agent  of  the  Louisville  &  Nashville 
Railroad  came  and  offered  me  50 
cents  on  the  dollar  to  settle  the 
claim.'  No  objection  to  this  matter 
of    proffered    settlement    was    made, 


nor  is  any  explanation  of  it  otherwise 
shown  in  the  record.  There  is  noth- 
ing to  indicate  that  this  offer  of  set- 
tlement was  made  pending,  or  in  view 
of,  negotiations  for  a  compromise, 
within  the  rule  forbidding  the  ad- 
duction of  evidence  created  by  or  re- 
sulting from  a  negotiation  for  a  com- 
promise, but  subject  to  the  recognized 
exception  that  the  admission  of  an 
independent,  distinct  fact  is  not  priv- 
ileged under  the  rule.  6  Michie  Dig. 
Ala.  Rep.  pp.  191-193;  Lisenby  v. 
Capps,  200  Ala.  29,  75  South.  332.  It 
was  inferable  from  this  offer  to  settle 
that  the  defendant  recognized  its  lia- 
bility for  the  damage  to  these  goods 
— a  recognition  or  admission  that  the 
defendant,  while  transporting  the 
goods,  had  caused  the  damage  for 
which  it  was  willing  to  pay  the 
plaintiff,  it  was  otherwise  shown  that 
the  streets  over  which  these  crates 
were  moved  by  plaintiff's  drayman 
were  smooth.  The  crockery  being 
inclosed,  concealed  from  the  view, 
the  customary  receipt,  given  by  the 
drayman  to  the  defendant's  agent, 
stating  that  the  goods  were  received 
in  good  order,  was,  under  these  cir- 
cumstances, evidence  of  an  incon- 
clusive character.  Furthermore,  in 
this  connection,  there  was  evidence 
to  this  effect:  That  the  representa- 
tive of  the  defendant  consented  that 
the  ascertainment  of  the  condition  of 
these  goods  should  be  had  when  they 
were  uncrated  at  plaintiffs  place  of 
business,  and  that  this  course  was 
pursued  by  the  parties.  There  was 
therefore  evidence  inviting  the  con- 
clusion attained  by  the  court.  On 
this  review  it  cannot  be  affirmed  that 
the  court  erred  in  the  premises. 

"Affirmed." 

Objection  that  a  charge  given  was 
on  the  weight  of  evidence  cannot  be 
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considered  on  appeal,  where  that  ob- 
jection was  not  presented  to  the 
court  below,  as  required  by  the 
statute.  St.  Louis  Southwestern  Ry. 
Co.  v.  Cox  (Tex.  1920),  221  S.  W. 
1043. 

A  verdict  supported  by  substantial 
evidence  will  not  be  disturbed  on  ap- 
peal. Alexander  v.  Chicago,  M.  & 
St.  P.  Ry.  Co.  (Mo.  1920),  221  S.  W. 
712. 

Where,  in  an  action  by  owner  of 
cotton  against  carrier  and  insurance 
company  for  loss  of  the  cotton,  with 
action  over  by  insurer  against  car- 
rier, there  must  be  a  reversal  of  the 
judgment  for  plaintiff  against  insur- 
er, judgment  in  favor  of  defendant 
carrier  will  also  be  reversed.  Hart- 
ford Fire  Ins.  Co.  v.  Triplett  et  al. 
(Tex.  1920),  223  S.  W.  305,  306. 

Where  the  action  was  a  common- 
law  one,  in  which  both  parties  had  a 
constitutional  right  to  jury  trial,  it  is 
not  within  the  province  of  the  Ap- 
pellate Court  to  overturn  a  verdict 
supported  by  competent  evidence. 
Belt  R.  &  Stockyards  Co.  v.  Ham- 
mond  (Ind.  1919),  124  N.  E.  398. 

There  is  no  presumption  that  there 
will  be  a  second  trial  of  an  action. 


Pioneer  Trust  Co.  v.   Missouri  Pac. 
R.  Co.  (Mo.  1920),  224  S.  W.  106. 

Where  plaintiff  in  the  court  below 
tried  the  case  on  the  theory  that  the 
facts  were  for  the  jury,  it  must  be 
held  to  that  theory  in  the  appellate 
court.  Peycke  Bros.  Commn.  Co.  v. 
Lehigh  Valley  R.  Co.  (Mo.  1920), 
224  S.  W.  71. 

Where  a  judgment  was  rendered 
against  two  defendants,  and  there 
was  no  appeal  by  one  of  them,  it 
cannot  be  disturbed  as  to  him,  al- 
though it  be  null  and  void.  Western 
Union  Telegraph  Co.  v.  Johnson 
(Tex.  1920),  224  S.  W.  203. 

Application  for  rehearing  will  be 
stricken  on  failure  of  applicant  to  file 
brief  within  ten  days  after  submis- 
sion, as  required  by  Supreme  Court 
rules  13  and  38.  Louisville  &  N. 
R.  Co.  v.  Bishop  (Ala.  1920),  85  Sou. 
859. 

Where  defendant's  appeal  was  not 
taken  until  more  than  six  months 
after  the  overruling  of  his  demurrer 
to  the  petition,  it  was  too  late  to 
question  the  ruling.  Longhofer  et 
al.  v.  Schick  et  al.  (Kan.  1920),  193 
Pac.  371. 
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TELEGRAPH  COMPANIES. 

In  General1  Although  the  joint  resolution  of  Congress  of 
July  16,  1918,  empowered  the  President  to  take  control  of  all 
telegraph  systems,  and  the  presidential  proclamation  authorized 


1.  If  Congress  has  provided  no 
remedy  against  the  government  for 
damages  caused  by  the  negligence  of 
telegraph  employees  while  the  system 
was  under  government  control,  that 
fact  does  not  justify  the  rendition  of 
a  judgment  for  such  damages  against 
the  company  owning  the  system. 
Western  Union  Telegraph  Co.  v. 
Poston,  41  Sup.  Ct.  598. 

A  telegram  between  two  points 
within  the  state  relayed  through 
other  state  held  an  interstate  mes- 
sage. Western  Union  Telegraph  Co. 
v.  Chas.  C  Brent  &  Bro.  (Ky.  1921), 
230  S.  W.  921. 

The  provisions  of  the  Interstate 
Commerce  Act,  bringing  telegraph 
companies  under  the  act  to  regulate 
commerce,  as  well  as  placing  them 
under  the  administrative  control  of 
the  interstate  commerce  commission, 
establish  the  purpose  of  Congress  to 
subject  such  companies  to  a  uniform 
national  rule,  leaving  no  room  for 
exercise  by  the  states  of  power  to 
regulate  by  penalizing  negligent  fail- 
ure to  deliver  promptly  an  interstate 
telegram  as  attempted  by  the  State 
law.  Western  Union  Telegraph  Co. 
v.  Sims  (Ind.  1921),  131  N.  E.  520. 

In  an  action  against  a  telegraph 
company  to  recover  the  penalty  pro- 


vided by  the  State  law,  for  delay  in 
delivering  a  telegram,  where  it  ap- 
peared that  at  the  time  telegraph 
companies  were  under  federal  control, 
held,  that  a  demurrer  to  plaintiffs 
evidence  should  have  been  sustained. 
Taylor  v.  Western  Union  Telegraph 
Co.  (Mo.  1921),  231  S.  W.  7& 

The  right  of  a  telegraph  company 
to  contract  for  a  limitation  of  its  lia- 
bility for  negligence  in  the  transmis- 
sion of  an  intrastate  telegram,  in  the 
absence  of  any  state  statute,  is  a 
question  of  general  jurisprudence,  on 
which  the  federal  courts  are  not  con- 
trolled by  the  decisions  of  the  state 
courts.  Friedlander  v.  Postal-Tele- 
graph Cable  Co.,  271  Fed.  954. 

Where  the  trial  court  improperly 
rendered  judgment  for  defendant 
telegraph  company  on  the  pleadings, 
notwithstanding  the  issue  whether 
the  message  was  received  under  di- 
rection to  transmit  it  with  diligence 
regardless  of  expense,  etc.,  was  un- 
determined, the  question  whether  re- 
covery can  be  had  on  an  independent 
contract  for  delay  of  an  interstate 
message  received  under  such  circum- 
stances where  the  only  consideration 
was  the  regular  rate  for  unrepeated 
messages  will  not  be  determined. 
Parks  v.  Western  Union  Telegraph 
Co.  (Nev.  1921),  197  Pac.  580. 
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the  Postmaster  General  to  exercise  such  control  through  the 
existing  personnel,  an  action  on  a  cause  arising  during  govern- 
mental control  was  properly  brought  against  the  telegraph  com- 
pany; the  contract  between  the  company  and  Postmaster  Gen- 
eral obligating  the  latter  to  save  the  company  harmless  from  all 
judgments  and  decrees  by  reason  of  any  cause  of  action  arising 
out  of  federal  control,  for,  in  any  event,  the  judgment  should  be 
paid  by  the  Postmaster  General.2  The  courts  will  take  judicial 
notice  of  the  fact  that  the  control  of  telegraph  companies  by  the 
federal  government  ceased  on  a  certain  date  by  virtue  of  a  re- 
pealing act  of  Congress.3    Whether  a  stipulation  restricting  the 


Notwithstanding  the  State  Practice 
Act,  which  declares  that  when  an 
answer  contains  new  matter  consti- 
tuting defense  or  counterclaim,  plain- 
tiff shall  serve  and  file  a  reply,  etc., 
judgment  in  an  action  against  tele- 
graph company  for  negligent  failure 
to  deliver  an  interstate  telegraphic 
message  cannot  be  rendered  on  the 
pleadings  because  plaintiff  failed  to 
reply  to  new  matter  in  the  answer 
setting  up  that  the  message  was  an 
unrepeated  message,  and  that  it  was 
accepted  on  condition  that  defendant 
should  be  liable  for  mistakes  or  de- 
lays only  to  the  amount  received 
for  transmission,  where  the  complaint 
alleged  that  the  sender  informed  de- 
fendant that  it  desired  prompt  trans- 
mission and  delivery  regardless  of 
expense,  etc.,  and  such  averment  was 
traversed,  for  that  left  an  issue  of 
fact  to  be  disposed  of.  Parks  v. 
Western  Union  Telegraph  Co.  (Nev. 
1921),  197  Pac.  580. 

In  an  action  under  the  State  law 
for  penalty  for  delay  in  delivering  a 
telegram,  whether  there  was  a  fail- 
ure of  duty  on  part  of  defendant  in 
transmitting  the  message  held  for 
the  jury;  there  being  some  evidence 
of    negligent    delay.      Wilkinson    v. 


Western  Union  Telegraph  Co.  (Mo. 
1921),  229  S.  W.  817. 

The  sender  in  fact  of  a  telegram 
is  the  proper  party  to  sue  for  the 
penalty  given  by  the  State  law,  even 
though  he  signs  the  name  of  another 
to  the  telegram;  it  being  immaterial 
to  the  telegraph  company  who  the 
sender  is  in  such  an  action.  Wilkin- 
son v.  Western  Union  Telegraph  Co. 
(Mo.  1921),  229  S.  W.  817. 

A  judgment  for  plaintiff  in  an  ac- 
tion against  a  telegraph  company  for 
a  penalty  for  a  violation  of  the  State 
law  should  adjudge  one-third  of  the 
amount  to  the  county  public  school 
fund,  and  should  not  adjudge  the 
entire  penalty  to  the  plaintiff.  Wil- 
kinson v.  Western  Union  Telegraph 
Co.  (Mo.  1921),  229  S.  W.  817. 

While  the  State  law,  subjecting 
telegraph  companies  to  penalties  for 
unreasonable  delay  in  transmitting 
messages,  is  penal  and  should  be 
strictly  construed,  its  life  and  spirit 
should  not  be  destroyed  thereby.  Wil- 
kinson v.  Western  Union  Telegraph 
Co.  (Mo.  1921),  229  S.  W.  817. 

2.  Poston  v.  Western  Union  Tele- 
graph Co.  (S.  C),  107  S.  E.  516. 

3.  Taylor  v.  Western  Union  Tele- 
graph Co.  (Mo.  1921),  231  S.  W.  78. 
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liability  of  a  telegraph  company  for  transmission  of  an  inter- 
state message  is  valid  depends  on  federal  law.4  The  provision  of 
a  contract  between  the  Postmaster  General  and  a  telegraph  com- 
pany, which  was  taken  under  federal  control,  that  the  Postmas- 
ter General  should  save  the  owner  harmless  from  all  judgments 
or  decrees  recovered  because  of  actions  arising  out  of  federal 
control,  does  not  authorize  the  rendition  of  a  judgment  against 
the  owning  company  for  negligence  of  an  employee  while  the 
company's  system  was  under  government  control.6  The  provi- 
sions of  the  proclamation  of  the  President  taking  possession  and 
control  of  the  telegraph  system,  that  such  systems  should  con- 
tinue to  be  operated  by  the  owners,  managers,  directors,  officers, 
and  employees  in  the  names  of  their  respective  companies,  and 
the  Postmaster  General's  orders  to  the  same  effect,  did  not  make 
the  companies  the  operating  agents  of  the  United  States,  so  as 
to  render  them  liable  for  •  negligence  of  the  employees  during 
federal  control.6  Under  the  joint  resolution  authorizing  the 
President  to  take  possession  and  control  of  any  telegraph  sys- 
tem, and  the  President's  proclamation  taking  such  possession 
and  control,  a  telegraph  company  is  not  liable  under  the  common 
law  for  damages  caused  by  negligent  delay  in  the  transmission 
of  a  message  while  its  system  was  under  government  control.1 
In  the  absence  of  the  statute  to  the  contrary,  a  telegraph  com- 
pany can  contract  for  limitiation  of  liability  for  its  negligence  in 
transmitting  an  unrepeated  telegram.8  By  a  telegraph  company 
limiting  its  liability  in  case  of  an  unrepeated  message  to  only 
the  amount  paid  for  its  transmission,  is  valid  under  the  Inter- 
state Commerce  Act.*  Even  if  the  limitation  of  liability  of  a 
telegraph  company  for  error  in  the  transmission  of  a  repeated 
message  is  invalid,  because  there  is  no  rate  on  file  at  which  a 
message  can  be  transmitted  without  limitation  of  liability,  that 
fact  does  not  invalidate  the  limitation  of  the  telegraph  company's 
liability  for  the  transmission  of  an  unrepeated  message  to  the 

4.  Parks  v.  Western  Union  Tele-         7.    Western  Union  Telegraph  Co. 
graph  Co.  (Nev.  1921),  197  Pac.  580.     v.  Poston,  41  Sup.  Ct  598. 

5.  Western  Union  Telegraph  Co.         8.    Friedlandcr      v.      Postal-Tde- 
v.  Poston,  41  Sup.  Ct  598.  graph  Cable  Co.,  271  Fed.  95*. 

6.  Western  Union  Telegraph  Co.         9.    Western  Union  Telegraph  Co. 
v.  Poston,  41  Sup.  Ct.  59a  v.  Esteve  Bros.,  41  Sup.  Ct  584. 
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amount  of  the  toll  received  by  it.10  Under  the  Interstate  Com- 
merce Act,  making  telegraph  and  cable  companies  subject  to  the 
Act  to  Regulate  Commerce,  a  limitation  of  the  liability  of  the 
telegraph  company  for  an  unrepeated  message  to  the  amount  of 
its  portion  of  the  toll  for  the  transmission  thereof,  which  was 
part  of  its  tariff  and  rates  filed  with  the  Interstate  Commerce 
Commission,  is  no  longer  based  on  contract,  but  on  law ;  so  that 
such  limitation  is  binding  on  the  sender  of  an  unrepeated  mes- 
sage, though  he  did  not  know  of  it,  since  to  permit  any  sender  to 
avoid  such  limitation  would  be  to  permit  discrimination  in  his 
favor  contrary  to  law.11  Prior  to  the  Act  of  June  18,  1910,  mak- 
ing telegraph  and  cable  companies  subject  to  the  Act  to  Regulate 
Commerce,  a  limitation  on  the  liability  of  a  telegraph  company 
for  negligence  in  the  transmission  of  a  message  was  in  the  nature 
of  a  contract,  and  the  provision  for  such  limitation  had  to  be 
brought  home  to  the  sender  of  the  message,  and  assented  to  by 
him,  in  order  to  be  legally  binding  upon  him."  The  fact  that 
telegraph  companies  may  initiate  rates  without  filing  their  tar- 
iffs with  the  Interstate  Commerce  Commission,  while  a  railroad 
rate  can  only  be  established  by  filing  the  tariff  with  the  Commis- 
sion, which  is  merely  a  matter  of  procedure,  does  not  show  any 
intention  to  make  a  distinction  between  the  requirement  of  uni- 
formity of  rates  and  service  in  the  transmission  of  telegrams 
from  the  requirement  in  the  carriage  of  freight.11  A  telegraph 
company  was  not  liable  to  the  addressee  for  error  in  transmis- 
sion of  unrepeated  interstate  message  where  the  contract  under 
which  the  telegram  was  received  and  transmitted  limited  liability 
in  such  case  to  cost  of  sending  message,  and  where  the  claim  for 
damages  was  not  presented  within  60  days  after  the  telegram 
was  filed  with  the  company  for  transmission,  in  view  of  the 
Interstate  Commerce  Act,  providing  for  regulation  of  interstate 
commerce  by  telegraph  by  Congress.14  Under  the  Act  of  June 
18,  1910,  bringing  the  interstate  business  of  telegraph  companies 

10.  Western  Union  Telegraph  Co.         13.    Western  Union  Telegraph  Co. 
y.  Esteve  Bros.,  41  Sup.  Ct  584.  v.  Esteve  Bros.,  41  Sup.  Ct  584. 

11.  Western  Union  Telegraph  Co.         14.    Western  Union  Telegraph  Co. 
y.  Esteve  Bros.,  41  Sup.  Ct  584.  v.  Chas.  C  Brent  &  Bros.  (Ky.  1921), 

XL    Western  Union  Telegraph  Co.      23°  ?'  W'  9Zh 
y.  Esteve  Bros^  41  Sup.  Ct  584. 
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under  federal  control,  where  a  company's  rules  limiting  its  liabil- 
ity for  mistakes  or  delays  in  transmission  or  delivery  are  on  file 
with  the  Interstate  Commerce  Commission,  their  reasonableness 
is  primarily  a  question  for  the  commission  to  determine,  and 
when  sanctioned  by  the  commission  they  are  binding.15  Condi- 
tions on  the  back  of  telegraph  blanks,  providing  that  the  company 
should  not  be  liable  for  mistakes  or  delays  in  transmission  or 
delivery,  or  for  nondelivery,  except  for  speciled  amounts  for 
unrepeated  and  repeated  messages,  or  for  more  than  $50  in  any 
case  unless  a  greater  value  was  stated  and  an  additional  sum 
paid,  and  that  it  should  not  be  liable  unless  the  claim  was  pre- 
sented in  writing  within  60  days  after  the  telegram  was  filed, 
had  no  application  to  the  company's  gross  negligence  in  totally 
failing  to  transmit  a  message  at  all.18  A  condition  on  the  back  of 
a  telegraph  blank,  providing  that  the  company  should  not  be 
liable  for  errors  in  cipher  or  obscure  telegrams,  held  to  have  no 
application  to  a  message  transmitting  a  third  party's  offer  to  pur- 
chase stock ;  it  being  perfectly  plain  on  its  face.17  Where  a  tele- 
gram sent  to  plaintiff,  stating  that  a  third  party  offered  $90  a 
share  for  stock  in  a  bank,  was  not  transmitted,  and  if  plaintiff 
had  received  it  he  would  have  sold  at  that  price,  but  a  few  days 
afterwards  the  bank  failed,  and  the  stock  became  practically 
worthless,  the  measure  of  damages  was  the  difference  between 
the  offered  price  and  the  value  about  the  time  plaintiff  learned 
of  the  sending  of  the  message  and  called  upon  the  company's 
manager  regarding  it.18  Restrictions  as  to  liability  on  the  back 
of  a  telegraph  blank  do  not  apply  to  cases  where  message  was 
received  by  telegraph  company  but  never  transmitted  by  it.19 
Where  a  telegraph  company  asserted  that  delay  in  delivery  of 
a  message  was  due  solely  to  the  prevalence  of  an  epidemic  of 
influenza,  which  was  an  act  of  God,  that  question  was  properly 
submitted  to  the  jury;  the  testimony  of  the  issue  being  contra- 
dictory.10 

15.  Cz:zek  v.  Western  Union  Tel-         18.    Czizek  v.  Western  Union  Tel- 
egraph Co.,  272  Fed.  223.  egraph  Co.,  272  Fed.  223. 

16.  Czizek  v.  Western  Union  Tel-         19.    Czizek  v.  Western  Union  Tel- 
egraph Co.,  272  Fed.  223.  egraph  Co.,  272  Fed.  223,  228. 

17.  Czizek  v.  Western  Union  Tel-         20.    Poston  v.  Western  Union  Tel- 
egraph Co.,  272  Fed.  223.  egraph  Co.  (S.  C),  107  S.  E.  516. 
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STATEMENT  OP  THE  OWNERSHIP,  MANAGEMENT, 

CIRCULATION,    ETC.,    REQUIRED    BY    THE 

ACT  OP  CONGRESS  OP  AUGUST  24, 1912, 

Of  The  Loss  and  Damage  Review,  published  quarterly  at  Chicago, 
Illinois,  for  October  1st,  1921. 

State  of  Illinois )  ce 
County  of  Cook  J  5S" 

Before  me,  a  notary  pblic,  in  and  for  the  State  and  county  aforesaid, 
personally  appeared  H.  C.  Lust,  who,  having  been  duly  sworn  according 
to  law,  deposes  and  says  that  he  is  the  owner  of  the  Loss  and  Damage 
Review,  and  that  the  following  is,  to  the  best  of  his  knowledge  and 
belief,  a  true  statement  of  the  ownership,  management  (and  if  a  daily 
paper,  the  circulation),  etc.,  of  the  aforesaid  publication  for  the  date 
shown  in  the  above  caption,  required  by  the  Act  of  August  24,  1912, 
embodied  in  section  443,  Postal  Laws  and  Regulations,  printed  on  the 
reverse  of  this  form,  to-wit: 

1.    That  the  names  and  addresses  of  the  published,  editor,  managing 
editor,  and  business  managers  are: 

Publisher— H.  C.  Lust,  Chicago. 

Editor—  H.  C.  Lust,  Chicago. 

Managing  Editor — H.  C.  Lust,  Chicago. 

Business  Manager — H.  C.  Lust,  Chicago. 

2.  That  the  owners  are:  (Give  names  and  addresses  of  individual 
owners,  or,  if  a  corporation,  give  its  name  and  the  names  and  addresses 
of  stockholders  owning  or  holding  I  per  cent  or  more  of  the  total 
amount  of  stock.) 

H.  C.  Lust,  Chicago. 

3.  That  the  known  bondholders,  mortgagees,  and  other  security 
holders  owning  or  holding  1  per  cent  or  more  of  total  amount  of  bonds, 
mortgages,  or  other  securities  are:    (If  there  are  none,  so  state.) 

None. 

4.  That  the  two  paragraphs  next  above,  giving  the  names  of  the 
owners,  stockholders,  and  security  holders,  if  any,  contain  not  only 
the  list  of  stockholders  and  security  holders  as  they  appear  upon  the 
books  of  the  company  but  also,  in  cases  where  the  stockholder  or 
security  holder  appears  upon  the  books  of  the  company  as  trustee  or  in 
anv  other  fiduciary  relation,  the  name  of  the  person  or  corporation  for 
whom  such  trustee  is  acting,  is  given;  also  that  the  said  paragraphs 
contain  statements  embracing  affiant's  full  knowledge  and  belief  as  to 
the  circumstances  and  conditions  under  which  stockholders  and  security 
holders  who  do  not  appear  upon  the  books  of  the  company  as  trustees, 
hold  stock  and  securities  in  a  capacity  other  than  that  of  a  bona  fide 
owner;  and  this  affiant  has  no  reason  to  believe  that  any  other  person, 
association,  or  corporation  has  any  interest  direct  or  indirect  in  the  said 
stock,  bonds,  or  other  securities  than  as  so  stated  by  him. 

5.  That  the  average  number  of  copies  of  each  issue  of  this  publi- 
cation, through  the  mails  or  otherwise,  to  said  subscribers  during  the 

six  months  preceding  the  date  shown  above  is 

(This  information  is  required  from  daily  publications  only.) 

H.  C.  LUST. 
Sworn  to  and  subscribed  before  me  this  27th  day  of  September,  1921. 

JACOB  A.  JAHN. 
My  commission  expires  February  21,  1922. 


Digitized  by 


Google 


Digitized  by 


Google 


The  Loss  and  Damage  Review 

VOLUME  V  No.  2 


December,  1921 


By 
HERBERT  C.  LUST 


Author :    "Supplemental  Digest  of  Decisions  Under  the  Inter- 
state Commerce  Act,"  "Workmen's  Compensation  Law  of 
Illinois  Annotated,"  "Digest  of  Decisions  Under  the 
|  Interstate  Commerce  Act,"  "The  Law  of  Loss  and 

Damage  Claims,"  etc. 


PUBLISHED  BY 

H.  C.  LUST  AND  COMPANY 

189  West  Madison  St.  Chicago,  111. 


Entered, as  second  class  matter  at  the  office  of  publication,  Chicago, 
111.,  under  the  Act  of  March  3,  1879. 


Digitized  by 


Google 


Copyright,  A.  D.  1922 

By 
HERBERT  C  LUST 


Digitized  by 


Google 


TABLE  OF  CONTENTS 

(References  Are  to  Pages) 

CHAPTER  I. 
CONTROL  AND  REGULATION  OF  CARRIERS 

Federal  Legislation  1 

Who  Are  Common  Carriers    1 

CHAPTER  II. 
BEGINNING  OF  LIABILITY 

Nature  and  Function  of  the  Bill  of  Lading 2 

Shipper's  Load  and  Count  Notations   2 

Failure  of   Carrier  to  Furnish   Facilities    8 

CHAPTER  III.  it 

NEGLIGENCE  DURING  TRANSPORTATION 

Defective    Appliances    9 

Delay  12 

Congestion  of  Freight   12 

CHAPTER  IV. 

LIABILITY  AFTER  ARRIVAL  AT  DESTINATION  ; 

Notice  of  Arrival  to  Consignee  13 

Confiscation  of  Fuel   13 

Conversion  and  Misdelivery  21 

Liability  for  Fire  at  Destination   21 

Warehousing  23 

CHAPTER  V. 
LIABILITY  FOR  NEGLIGENCE 

In   General    24 

Liability  of  Common  Carriers  Under  Federal  Statutes  24 


Digitized  by 


Google 


iv  TABLE  OF  CONTENTS 

(References  Are  to  Pages) 

CHAPTER  VI. 

CIRCUMSTANCES  RELIEVING  CARRIER  OF  LIABILITY 

Fault  of  Shipper   25 

Inherent  Character  of  Shipment  27 

CHAPTER  VII. 

FILING  OF  CLAIM 

Notice  of  Loss  28 

Manner  and  Form  of  Giving  Notice   28 

Waiver  of  Notice  33 

CHAPTER   VIII. 

DAMAGES  RECOVERABLE 

Limitation  of  Liability  in  General   39 

Sale  at  a  Specified  Price 39 

Special   Damages    40 

CHAPTER  IX. 

ACTIONS  AT  LAW  FOR  DAMAGES 

Jurisdiction  of  Courts  44 

Statute  of  Limitations   44 

Parties    46 

Pleading   47 

Burden  of  Proof  47 

Competency  of  Witnesses   48 

Admissibility  of  Evidence SO 

Judicial   Notice    51 

Questions  for  Jury  53 

Instructions,  Verdict  and  New  Trial  54 

Appeal  54 

CHAPTER  XL 

TELEGRAPH  COMPANIES 

In   General    56 


Digitized  by 


Google 


THE 

LOSS  AND  DAMAGE 

REVIEW 


Digitized  by 


Google 


Digitized  by 


Google 


CHAFfER  I 


CONTROL  AND  REGULATION  OF  CARRIERS 


Federal  Legislation..  The  construction  of  an  act  of  Congress 
by  the  federal  court  of  last  resort  must  be  followed  by  a  state 
court.1 


Who  Are  Common  Carriers?    A  cartman  is  a 
ier"  and  under  corresponding  liability.1 


common  car- 


1.  Grand  Rapids  Showcase  Co.  v. 
Postal  Telegraph-Cable  Co.  (Mich. 
1921),  183  N.  W.  731. 

1.  In  determining  the  effect  of 
stipulations  between  carriers  and  ship- 
pers concerning  interstate  shipments, 
the  state  courts  must  follow  the  law 
as  declared  by  the  federal  courts;  all 
state  laws,  regulations,  and  policies 
with  reference  to  the  validity  of  such 
contracts  being  superseded  when  Con- 
gress, by  the  Carmack  Amendment  to 
the  Interstate  Commerce  Act,  mani- 
fested its  purpose  to  take  full  control 
of  the  subject  of  interstate  commerce. 
Union  Pac.  R.  Co.  v.  Pacific  Market 
Co.  (Wyo.  1921),  200  Pac.  108. 


2.  A  public  cartman,  duly  licensed 
under  an  ordinance  of  the  city  of 
New  York,  who  had  a  regular  stand 
on  a  city  street  and  invited  and  ac- 
cepted such  trucking  business  as 
might  be  offered  to  him  by  any  one 
who  desired  his  services,  though  the 
bulk  of  his  business  came  from  cer- 
tain classes  of  merchants  in  the  neigh- 
borhood of  his  stand,  was  a  "com- 
mon carrier,"  and  under  the  liability 
of  such  a  carrier  for  goods  received 
by  him  for  transportation.  W.  N. 
Stevenson  &  Co.,  Inc.,  v.  Hartman 
(N.  Y.  1921),  132  N.  E.  121. 

2.  Stevenson  &  Co.  v.  Hartman  231 
N.  Y.  378,  132  N.  E.  121. 
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CHAPTER  11 
BEGINNING  OF  LIABILITY. 
Nature  and  Functions  of  the  Bill  of  Lading.1 

Shipper's  Load  and  Count  Notation.  The  rule  as  to  shipper's 
load  is  the  same  as  shipper's  count,  and  there  is  a  prima  facie 
presumption  that  goods  loaded  by  a  shipper  in  interstate  com- 
merce were  as  described  and  were  properly  loaded.2    Under  the 


1.  When  a  bill  of  lading  was  first 
made  out  to  order  of  third  person, 
and  was  received  by  such  person,  and 
a  draft  was  drawn  on  plaintiff  seller 
by  such  third  person,  attached  to  the 
bill  of  lading,  and  forwarded  to  plain- 
tiff, and  was  presented  to  plaintiffs, 
who  did  not  pay  the  draft,  but,  with- 
out the  knowledge  or  consent  of  the 
third  person,  caused  the  bill  of  lading 
to  be  detached  from  the  draft,  and 
drew  a  draft  on  defendant  buyer,  and 
attached  the  bill  of  lading  to  it,  and 
defendant  refused  to  pay  the  draft 
and  rejected  the  shipment,  held,  that 
the  unauthorized  separation  of  the 
bill  of  lading  from  the  draft  of  the 
third  person  did  not  give  the  plain- 
tiff title  to  the  goods  and  they  could 
not  pass  title  to  defendant;  plaintiff 
being  guilty  of  a  tortious  conversion 
of  the  bill  of  lading.  Pottash  et  al. 
v.  Oeveland-Akron  Bag  Co.,  189  N. 
Y.  S.  375. 

2.  M.  C.  Johnson  Motor  Co.  v. 
Payne,  Director  General  of  Railroads, 
(S.  C  1921),  107  S.  E.  252. 

In   M.    C.   Johnson   Motor    Co.   v 


Payne,  Director  General  of  Rail- 
roads, (S.  C  1921),  107  S.  E.  252, 
the  court  said: 

"The  Briscoe  Motor  Company 
shipped  a  carload  of  automobiles 
containing  five  cars  to  itself  from 
Jackson,  Mich.,  to  Columbia,  S.  C, 
order  notify  the  M.  C.  Johnson  Motor 
Company  at  Columbia,  S.  C  The  bill 
of  lading  was  sent  to  a  bank  in  Col- 
umbia with  a  draft  attached  for  the 
price  of  the  cars.  The  plaintiff 
paid  the  draft  and  demanded  the 
automobiles  from  the  Director  Gen- 
eral of  Railroads,  who  was  then  oper- 
ating the  Southern  Railway,  the  final 
carrier.  When  the  car  was  opened, 
it  was  found  that  every  car  was  dam- 
aged considerably.  At  first  the  plain- 
tiff refused  to  take  the  damaged  cars, 
but  afterwards  did  so  and  brought 
this  action  for  the  damages  to  the 
automobiles. 

The  defendant  admitted  the  incor- 
poration of  the  plaintiff,  and  said  that 
the  Director  General  was  operating 
the  Southern  Railway,  but  denied 
each   and   every  other   allegation  of 
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BEGINNING   OF   LIABILITY 


Federal  Bills  of  Lading  Act,  where  a  carrier  loads  package 
freight,  like  cotton  in  bales,  it  is  required  to  state  in  the  bill  of 
lading  only  the  number  of  packages  and  such  marks  or  de- 


the  complaint.  Before  the  trial  of  the 
case  the  defendant  moved  to  amend 
its  answer  by  alleging  that  the  car 
had  been  improperly  loaded  by  the 
consignor,  and  that  the  damage  was 
caused  by  improper  loading.  The 
bill  of  lading  had  plainly  written  on 
it  the  words,  'shipper's  load  and 
count'  The  trial  judge  ruled  as  fol- 
lows: 

The  plaintiff  objects  on  the  ground 
that  the  matter  set  out  in  said  pro- 
posed amendment  is  no  defense  in 
favor  of  the  defendant  as  against  the 
rights  of  the  plaintiff.  The  defendant 
is  sued  as  the  terminal  carrier,  and 
the  court  holds  that  under  the  pro- 
visions of  the  law  regulating  inter- 
state commerce  the  alleged  negligence 
of  the  shipper  in  his  dealings  with 
the  initial  carrier  could  not  avail  as 
a  defense  to  the  terminal  carrier. 
To  so  hold  would  be  to  nullify  the 
presumption  which  the  law  casts  on 
the  terminal  carrier  in  an  interstate 
shipment/ 

The  defendant  undertook  to  prove 
the  improper  loading,  but  the  evidence 
was  ruled  out.  The  judgment  was  for 
the  plaintiff,  and  the  defendant  ap- 
pealed, raising  three  questions : 

*  I.  Was  it  error  to  refuse  to  allow 
the  amendment? 

It  was  error,  on  the  ground  upon 
which  it  was  based.  It  is  true  that 
under  the  general  denial  the  defend- 
ant could  nave  shown  that  the  injury 
was  not  caused  by  the  negligence  of 
the  defendant,  but  by  the  negligence 
of  the  consignor.    This  ruling  neces- 


sarily excluded  the  evidence  of  im- 
proper loading.  The  rule  is  stated  in 
the  case  of  Fertilizer  Co.  v  Railroad 
Co.,  99  S.  C  pp.  198,  199,  83  S.  E. 
36,38: 

'But  as  between  the  consignor  and 
a  receiving  carrier  the  fact  must  out- 
weigh the  recital.  The  consignor  can- 
not conclusively  prevail  against  the 
receiving  carrier  for  500  sacks  simply 
because  the  bill  of  lading  recited  500 
sacks.  The  bill  raises  in  the  consign- 
or's favor  the  presumption  that  the 
car  did  have  500  sacks;  but  the  car- 
rier may  show  the  truth  against  the 
writing  and  against  the  presumption. 
Phos.  Co.  v  Fert.  Co.,  94  S.  C.  212, 
77  S.  E.  1012. 

'The  plaintiff  here,  though,  is  not 
the  consignor;  it  paid  the  consign- 
or's draft  against  500  sacks,  to  which 
draft  there  was  attached  a  bill  of 
lading  made  and  issued  under  the 
circumstances  herein  recited.  The 
question  now  is:  Did  the  pecu- 
liar bill  of  lading  in  this  case  at  all 
modify  the  rights  of  the  plaintiff, 
consignee  ? 

The  consignor  accepted  a  bill  of 
lading  which  did  not  contain  an  un- 
equivocal admission  of  the  contents 
of  the  car.  That  paper  recites  that 
there  were  500  bags  in  the  car;  but 
there  was  marked  upon  its  face  a 
plain  warning  in  the  letters  "S.  L.  & 
C."  These  characters  are  well  under- 
stood by  all  parties,  and  especially  by 
the  plaintiff.  They  ih  effect  mean  that 
the  Little  Mountain  Oil  Mill  &  Ferti- 
lizer Company,  called  sometimes  the 
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scription  as  will  serve  to  identify  them,  and  a  further  statement 
in  an  order  bill  for  baled  cotton  of  the  weight  of  the  shipment 
is  voluntary  and  gratuitous,  and  where  qualified  by  the  words 
"subject  to  correction"  does  not  render  the  carrier  liable  to  a 


shipper  and  sometimes  the  consignor, 
had  loaded  the  car  and  counted  the 
bags;  the  practice  was  encouraged 
and  approved  by  the  business  public, 
The  car  thus  loaded  was  sealed  up  by 
the  consignor,  with  the  initial  car- 
rier's seal,  and  left  thus  standing  on 
the  consignor's  side  track. 

4When  the  bill  of  lading  went  at- 
tached to  the  draft  and  was  presented 
to  the  plaintiff,  it  carried  notice  to 
the  plaintiff  how  the  car  was  loaded. 

'Under  these  circumstances  the  car- 
rier is  not  estopped  to  deny  to  the 
plaintiff  consignee  that  there  were  500 
sacks  in  the  car;  it  never  aforetime 
admitted  that,  expressly  or  impliedly, 
except  by  counsel  in  the  progress  of 
the  trial ;  it  has  not  misled  the  plain- 
tiff. 

'But  the  recital  of  the  bill  of  lading 
that  the  car  had  500  sacks  of  meal  in 
it  must  carry  some  meaning,  even 
though  the  consignor  counted  the 
sacks/ 

The  rule  as  to  shipper's  load  is  the 
same  as  shipper's  count.  Where  car- 
load lots  are  taken  on  "shipper's  load 
and  count,"  there  is  a  presumption, 
but  it  is  only  prima  facie,  and  not  con- 
clusive. 

The  federal  statute  is  not  in  con- 
flict with  this.    It  reads: 

'The  carrier  may  also  by  inserting 
in  the  bill  of  lading  the  words  "ship- 
per's weight,  load  and  count,"  or  other 
-words  of  like  purport,  indicate  that 


the  goods  were  loaded  by  the  shipper 
and  the  description  of  them  made  by 
him;  and  if  such  statement  be  true, 
the  carrier  shall  not  be  liable  for  dam- 
ages caused  by  the  improper  loading 
or  by  the  nonreceipt  or  by  the  mis- 
description of  the  goods  described  in 
the  bill  of  lading.' 

The  exceptions  that  raise  this  ques- 
tion are  sustained. 

II.  What  has  been  said  disposes 
of  the  second  question  as  to  presump- 
tion. 

III.  The  sixth  exception  states 
the  third  question,  and  reads: 

'That  his  honor  erred  in  overruling 
motion  for  a  new  trial  upon  the 
ground  that  his  honor  erred  in  charg- 
ing the  jury  that  in  determining  the 
market  value  of  the  automobiles  in 
question  they  might  take  any  sum  be- 
tween the  wholesale  price  of  such  au- 
tomobiles and  the  retail  price  of 
same ;  the  error  being  that  the  charge 
in  effect  permitted  the  jury  to  award 
the  plaintiff  profits  on  the  shipment 
in  question.' 

The  appellant  complains  that  there 
is  no  evidence  from  which  the  market 
value  could  be  determined.  The  evi- 
dence is  full  and  clear.  The  Briscoe 
Motor  Company  shipped  to  themselves 
this  car.  The  title  did  not  pass  until 
the  shipment  arrived  and  the  draft 
was  paid.  The  Briscoe  Motor  Com- 
pany did  not  part  with  the  title  until 
the  goods  had  arrived  at  their  desti- 
nation and  all  damage  had  been  done. 
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holder  of  the  bill,  under  section  22,  for  a  shortage  in  the  weight.* 
In  an  action  for  shortage  in  a  shipment  of  cotton,  an  order  bill 
of  lading  recited  the  weight  as  99,300  lb.  "subject  to  correction." 
26,000  lbs.  less  was  delivered.  In  holding  the  carrier  was  not 
absolutely  liable  for  this  shortage,  in  the  absence  of  evidence 
it  received  such  a  quantity,  where  it  appeared  the  correct  num- 
ber of  packages  had  been  delivered,  the  court  said:4.  "The  case 
also  fails  on  the  merits.  It  is  not  claimed  that  the  loss  in  weight 
was  due  to  any  injury  to  the  cotton  or  to  the  destruction  of  any 
part  of  it,  but  the  liability  asserted  is  (petition,  par.  15) :  That 
by  receiving  and  issuing  bills  of  lading  for  a  total  of  149,025 
pounds  of  cotton,  when  in  truth  and  in  fact  the  cotton  weighed 
122,186  pounds,  said  railroad  and  the  Director  General  and  the 
United  States  became  bound  to  the  owner  and  holder  of  said 
bills  of  lading  to  deliver  the  amounts  of  cotton  receipted  for,  which 
amounts  were  stated  in  the  two  bills  of  lading  hereinbefore  re- 
ferred to.'  The  claim  is  based  on  that  part  of  section  22  of  the 
Bills  of  Lading  Act  which  relates  to  'order  bills/  such  as  these 
are:  'Sec.  22..  That  if  a  bill  of  lading  has  been  issued  by  a 
carrier  or  on  his  behalf  by  an  agent  or  employee  the  scope  of 
whose  actual  or  apparent  authority  includes  the  receiving  of 
goods  and  issuing  bills  of  lading  *  *  *  for  transportation  in 
commerce  among  the  several  states  and  with  foreign  nations 


They  could  confer  no  higher  right 
than  they  had.  On  the  day  the  draft 
was  paid  the  shipper  had  the  right  to 
complete  its  contract  of  sale  by  de- 
livering the  carload  of  automobiles  to 
the  plaintiff.  It  lost  its  power  to  do 
so  by  the  damage  to  the  cars.  It  was 
entitled  to  receive  from  the  plaintiff 
the  contract  price,  plus  the  freight, 
air!  rr>  more.  The  market  price  was 
fixed  by  the  selling  price  already 
agreed  itp^n.  If  the  shipper  had 
brought  his  action,  he  would  have 
been  entitled  to  recover  from  the  rail- 
road company  just  what  the  purchaser 
had  already  agreed  to  pay,  less  the 


value  of  the  injured  cars;  that  is  if 
his  loss  was  not  caused  by  his  own 
negligence,  but  by  negligence  for 
which  the  defendant  was  responsible. 
The  purchaser  took  the  seller's  place, 
and  the  purchaser  can  recover  no 
more.  The  exceptions  that  raise 
this  question  are  sustained.  The 
judgment  appealed  from  is  reversed, 
and  the  case  is  remanded  for  a  new 
trial." 

3.  Leigh    Ellis   &    Co.   v.    Payne, 
Agent,  274  Fed.  443. 

4.  Leigh    Ellis   &    Co.    v.    Payne, 
Agent,  274  Fed.  443. 
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the  carrier  shall  be  liable  to  *  *  *  (b)  the  holder  of  an 
order  bill,  who  has  given  value  in  good  faith,  relying  upon  the 
description  therein  of  the  goods,  for  damages  caused  by  the  non- 
receipt  by  the  carrier  of  all  or  part  of  the  goods  or  their  failure 
to  correspond  with  the  description  thereof  in  the  bill  at  the 
time  of  its  issue/  It  is  said  the  damage  here  was  caused  by  (1) 
'the  nonreceipt  by  the  carrier  of  part  of  the  goods/  in  that  26,000 
less  pounds  of  cotton  were  received  by  it  than  were  called  for 
by  the  bill  of  lading;  and  (2)  by  the  failure  of  the  sales  to  'cor- 
respond with  the  description  thereof  in  the  bill  at  the  time  of  its 
issuance*  in  the  matter  of  their  aggregate  weight.  It  will  be 
noted  that  the  statement  of  the  bills  here  as  to  weight  is  not 
absolute  or  positive,  but  the  weight  is  stated  'subject  to  correc- 
tion/ indicating  that  it  may  not  be  exact  and  is  not  represent- 
ed to  be.  Now  the  liability  declared  in  section  22  must  be  con- 
sidered in  the  light  of  sections  20  and  21,  which  define  the  duties 
of  the  carrier  in  making  the  bill  of  lading  and  the  things  that 
must  be  ascertained  by  him  and  stated  in  the  bill.  These  sec- 
tions divide  goods  delivered  for  shipment  into,  first,  those  loaded 
by  the  carrier,  dealt  with  in  section  20;  and,  in  second,  freight 
loaded  by  the  shipper,  dealt  with  in  section  21.  Each  of  these 
classes  is  again  divided  into  (a)  package  freight;  and  (b)  bulk 
freight.  As  to  goods  loaded  by  the  shipper,  whether  package 
freight  or  bulk  freight,  section  22  permits  the  carrier  to  describe 
the  goods  in  the  bill  of  lading  merely  by  the  marks  on  the  pack- 
ages, or  to  state  that  the  contents  and  condition  of  packages 
are  unknown  or  said  to  be  of  a  stated  kind  or  quality,  or  that 
they  are  'shipper's  weight,  load  and  count/  and  if  the  statements 
are  true  they  impose  no  liability  on  the  carrier  for  failure  of  the 
goods  to  correspond  in  kind  or  quality  or  condition  to  that  indicat- 
ed by  the  marks  or  statements  of  the  consignor ;  but,  if  the  ship- 
per of  bulk  freight  has  available  weighing  facilities,  the  carrier 
on  written  request  and  reasonable  opportunity  must  ascertain 
the  kind  and  quantity,  and  such  words  as  'shipper's  weight* 
inserted  in  the  bill  will  be  treated  as  void.  In  the  case  at  bar 
there  is  nothing  to  indicate  that  the  cotton  was  loaded  by  the 
shipper,  so  we  turn  to  section  20,  dealing  with  shipments  loaded 
by  the  carrier:  'Sec.  20.  When  the  goods  are  loaded  by  a 
carrier  such  carrier  shall  count  the  packages  of  goods,  if  package 


Digitized  by 


Google 


Ch.II.  BEGINNING   OF    LIABILITY  7 

freight,  and  ascertain  the  kind  and  quantity  if  bulk  freight,  and 
such  carrier  shall  not,  in  such,  cases,  insert  in  the  bill  of  lading 
or  in  any  notice,  receipt,  contract,  rule,  regulation  or  tariff, 
'shipper's  weight,  load  and  count'  or  other  words  of  like  import, 
indicating  that  the  goods  were  loaded  by  the  shipper  and  the 
description  made  by  him  or  in  case  of  bulk  freight  and  freight 
not  concealed  by  packages  the  description  made  by  him.  If  so 
inserted  contrary  to  the  provisions  of  this  section,  said  words 
shall  be  treated  as  null  and  void  and  as  if  not  inserted  therein/ 
This  section  makes  it  the  duty  of  the  carrier  in  loading  package 
freight  to  count  the  packages,  but  lays  no  duty  on  him  to  as- 
certain the  kind,  quantity  and  weight.  In  loading  bulk  freight 
he  must  ascertain  the  kind  and  quantity.  The  fair  implication 
is  that  he  must  state  in  the  bill  the  number  of  packages  so  count- 
ed, and  the  kind  and  quantity  of  bulk  freight  so  ascertained. 
Section  22  imposes  a  liability  for  failure  in  accuracy  of  the 
statement  so  made  in  an  order  bill,  making  them  in  effect  war- 
ranties. Section  20  forbids  any  qualifications  of  the  statements 
as  to  these  matters  so  required  to  be  made;  such  qualifications 
being  'as  if  not  inserted  therein/  Cotton  in  permanent  bales 
is  package  freight.  The  bales  are  capable  of  marking  and 
identification  as  are  other  packages.  The  sole  duty  laid  on  the 
carrier  by  section  20,  in  loading  the  bales,  is  to  count  them,  and 
he  need  state  in  the  bill  of  lading  only  the  number  of  packages 
and  such  marks  or  descriptions  as  will  serve  to  identify  the 
packages  meant.  Not  being  bulk  freight  in  the  meaning  of  the 
section,  kind  and  quantity  need  not  be  ascertained  and  stated. 
If  the  description  in  the  bill  be  enlarged  by  stating  the  nature 
of  the  contents  of  the  packages,  or  the  weight  of  them,  it  is 
voluntary  and  gratuitous,  and  the  statement  may  be  guarded 
and  qualified  as  the  carrier  sees  fit.  Since  freight  is  based  on 
weight,  the  carrier  will  generally  ascertain  the  weight  also  in 
the  case  of  package  freight,  and  may  conveniently  state  it  in 
the  bill  as  the  basis  for  the  freight  charge.  In  doing  so  the 
statement  may  be  made  as  'subject  to  correction/  as  in  the  case 
at  bar;  for  the  prohibition  of  the  statute  against  a  qualification 
of  the  statement  of  the  quality  applies  only  to  bulk  freight.  If 
the  carrier  should,  in  an  order  bill,  state  more  than  the  statute 
requires  as  to  kind  or  description  or  quantity,  it  may  be  that 
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the  liability  imposed  by  section  22  to  respond  for  damage  caused 
would  apply.  In  some  state  jurisdictions  such  liability  is  recog- 
nised independently  of  statute.  Thus,  where  the  packages  were 
stated  to  be  'cotton'  there  was  a  liability  when  they  were  only 
'motes.'  C,  R.  I.  &  P.  Railroad  v.  Cleveland,  61  Okl.  64,  160  Pac. 
328.  So  where  100  bales  were  stated  to  have  been  shipped, 
where  in  fact  there  were  only  96.  L.  &  N.  Railroad  v.  Pferd- 
menges,  8  Ga.  App.  81,  68  S.  E.  617.  But  the  ground  of  liability 
disappears  when  the  statement  is  so  qualified  as  to  indicate 
that  it  is  not  made  absolutely.  N.,  C.  &  St.  L.  v.  Flournoy,  139 
Ga.  582,  77  S.  E.  797.  The  statement  here  as  to  the  weight  of 
the  bales,  although  it  might  have  imposed  liability,  if  made 
absolutely  was  so  qualified  as  to  indicate  that  it  was  to  be 
corrected,  and  the  qualification  was  not  forbidden  by  law.  It 
is  appreciated  that  since  cotton  is  not  bought  and  sold  by  the 
package,  but  by  the  pound,  this  conclusion  militates  greatly 
against  the  attainment  of  one  of  the  aims  of  the  Bills  of  Lading 
Act ;  but  the  liability  cannot  be  extended  beyond  the  plain  words 
of  the  act." 

Failure  of  Carrier  to  Furnish  Facilities.  It  is  the  duty  of  the 
railway  company  as  a  common  carrier  to  furnish  suitable  cars 
for  the  transportation  of  the  particular  class  of  goods  intended 
to  be  shipped,  and  it  is  not  relieved  from  such  duty  by  reason 
of  the  fact  that  the  consignor  inspected  the  car  before  loading/' 

5.  Dc  Vita  et  al.  v.  Payne,  Direc- 
tor General  of  Railroads  (Minn. 
1921),  184  N.  W.  184. 
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NEGLIGENCE  DURING  TRANSPORTATION. 

Defective  Appliances.  Claimant  brought  suit  for  injury  to  a 
car  of  flour  owing  to  a  leaky  roof.  It  appeared  the  car  inspector 
of  the  switching  line  at  point  of  origin  reported  the  car  unfit 
to  carry  flour,  but  the  shipper,  the  Pillsbury  Flour  Mills,  in- 
spected the  car  and  accepted  it.  The  carrier  contended  that 
thereby  it  was  relieved  from  liability.  The  court  overruled  this 
saying:1  "To  controvert  the  same  respondent  produced  from 
the  records  of  the  Pillsbury  Company  its  car  book,  in  which  was 
kept  a  record  of  all  cars  loaded  and  shipped.  This  record  was 
made  in  the  usual  course  of  business,  and  preserved  by  the  com- 
pany as  evidence  of  the  facts  it  purported  to  show.  The  book 
contained  the  written  report  of  the  Pillsbury  Company's  inspect- 
or to  the  effect  that  on  the  day  before  the  car  was  loaded  it 
was  in  proper  condition  for  the  shipment  of  flour.  This  in- 
spector was  not  produced  as  a  witness,  as  he  was  not  then  in 
the  employ  of  the  company,  and  his  whereabouts  was  unknown. 
Under  the  rule  anounced  in  Swedish-American  Nat.  Bank  v. 
Railway  Co.,  96  Minn.  436,  105  N.  W.  69,  the  record  was  admiss- 
ible. See,  also,  Dunnell's  Minn.  Dig.  §  3346.  (2)  It  is  the 
duty  of  a  railway  company  as  a  common  carrier  to  furnish 
suitable  cars  for  the  transportation  of  the  particular  class  of 
goods  intended  to  be  shipped  and  it  is  not  relieved  from  such 
duty  by  reason  of  the  fact  that  the  shipper  inspected  and 
accepted  the  car  before  loading.  It  appears  that  the  inspector 
of  the  Transfer  Company,  acting  for  appellant,  inspected  the 
car  two  days  before  it  was  loaded.  He  found  the  roof  leaky, 
marked  the  car  not  suitable  for  flour,  and  so  reported  to  his 
superiors.    As  soon  as  the  car  was  loaded  with  flour  appellant 

1.  De  Vita  et  al.  v.  Payne,  Direc- 
tor General  of  Railroads  (Minn. 
1921),  184'  N.  W.  184.  185. 
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accepted  it  and  undertook  to  transport  the  same  to  its  destina- 
tion. When  appellant  received  the  bill  of  lading  issued  by  the 
joint  agent  it  had  full  notice  that  the  car  which  the  inspector 
had  condemned  two  days  before  was  loaded  with  flour  and 
offered  for  shipment.  In  accepting  the  same  under  such  circum- 
stances it  cannot  be  held  that  the  carrier  is  not  liable  for  damages 
to  the  shipment  on  account  of  the  defective  condition  of  the 
car.  Shea  v.  Railway  Co.,  66  Minn.  102,  68  N.  W.  608;  Leonard 
v.  Whitcomb,  95  Wis.  646,  70  N.  W.  817.  (3)  The  trial  court 
found  that  the  car  was  unsuitable  for  the  shipment  of  flour; 
that  it  was  furnished  by  defendant  for  the  transportation  of 
either  flour  or  feed;  that  defendant  caused  the  same  to  be  in- 
spected and  caused  to  be  written  with  white  chalk  upon  the  side 
of  said  car  the  words  *'Leaky  roof;  no  good  for  flour,  O.  K.  for 
feed ;"  that  when  the  same  was  loaded  said  words  appeared  there- 
on; that  this  was  the  method  and  practice  adopted  by  defendant 
in  designating  the  condition  of  cars  as  to  their  suitability  for 
shipping  either  flour  or  feed,  of  which  the  Pillsbury  Company 
was  aware ;  that  it  was  the  practice  of  the  Pillsbury  Company  to 
cause  to  be  inspected  cars  furnished  it  for  shipment  of  flour  or 
feed  for  the  purpose  of  ascertaining  their  fitness  for  such  use; 
that  the  car  in  question  was  inspected  by  its  inspector  on 
November  2;  that  said  inspector  determined  and  reported  that 
the  roof  was  in  good  condition,  and  that  the  car  was  previously 
loaded  with  grain ;  that  the  Pillsbury  Company  was  unaware  of 
the  fact  that  said  car  had  been  so  marked,  and  had  no  know- 
ledge that  its  roof  was  in  a  leaky  condition.  Proof  of  the  delivery 
of  the  shipment  to  the  carrier  in  good  condition  and  of  its 
delivery  at  the  end  of  the  route  in  a  damaged  condition  is  suffi- 
cient to  sustain  a  recovery  for  damages  against  the  initial 
carrier.  The  Carmack  amendment  to  the  Hepburn  Act,  as 
enacted  June  29,  1906  (U.  S.  Comp.  St.  §  8604a),  provides,  in 
effect,  that  any  common  carrier,  railroad  or  transportation  com- 
pany, receiving  property  for  transportation  from  a  point  in  one 
state  to  a  point  in  another  state  shall  issue  a  receipt  or  bill  of 
lading  therefor,  and  shall  be  liable  to  the  lawful  holder  thereof 
for  any  loss,  damage,  or  injury  to  such  property  caused  by  it  or 
by  any  common  carrier,  railroad,  or  transportation  company  to 
which  such  property  may  be  delivered,  or  over  whose  lines 
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such  property  may  pass,  and  no  contract,  receipt,  rule  or  regula- 
tion shall  exempt  such  common  carrier,  railroad,  or  transporta- 
tion company  from  the  liability  thereby  imposed;  provided  that 
nothing  in  this  section  shall  deprive  any  holder  of  such  receipt 
of  bill  of  lading  of  any  remedy  or  right  of  action  which  he  has 
under  existing  law.  (4,  5)  The  general  rule  is  that  a  common 
carrier  of  goods  is  an  insurer  of  the  safe  transportation  of  the 
goods  committed  to  it  for  that  purpose,  and  it  is  responsible  for 
all  damages  to  the  same  while  in  transit,  unless  such  damage  is 
occasioned  by  certain  excepted  causes.  These  causes  are  the 
act  of  God,  act  of  public  enemy,  the  inherent  quality  or  "proper 
vice,,  of  the  articles  themselves,  or  some  act  or  omission  of  the 
shipper  or  owner.  The  case  under  consideration  does  not  come 
within  the  exceptions.  To  relieve  itself  from  liability  the  car- 
rier must  show  that  the  damage  arose  solely  from  one  or  more  of 
the  excepted  causes,  and  it  avails  it  nothing  to  show  that  the 
shipper  was  negligent  if  the  loss  or  damage  would  not  have  re- 
sulted except  for  the  concurring  fault  of  the  carrier.  North- 
western Maible  &  Tile  Co.  v.  Williams,  128  Minn.  514,  151  N. 
W.  419,  L.  R.  A.  1915D,  1079;  William  A.  Duncan  v.  Great 
Northern  Ry.  Co.,  17  N.  D.  610,  118  N.  W.  826,  19  L.  R.  A. 
(N.  S.)  952,  and  note.  See,  also,  note,  L.  R.  A.  1915C,  1223.  The 
damage  was  the  direct  result  of  the  defective  car.  The  loading 
was  proper,  and  but  for  the  leaky  roof  there  would  have  been 
no  damage  from  rain.  Appellant's  car  inspector  testified  that 
on  November  1st  the  car  was  on  the  unloading  track;  that 
it  had  been  formerly  loaded  with  wheat;  that  he  inspected  it 
carefully,  found  a  leaky  roof,  unfit  for  flour,  and  so  marked  and 
reported  it;  that  his  attention  was  called  to  the  leaky  roof 
by  water  stains  on  the  inside  of  the  car.  The  Pillsbury  Com- 
pany's inspector  also  inspected  the  car,  but,  as  appears  from 
his  report  contained  in  the  record  testimony  offered,  did  not 
detect  the  leaky  condition  of  the  roof,  and  the  trial  court  found  that 
the  Pillsbury  Company  had  no  notice  or  knowledge  either  of 
the  leaky  roof  or  of  the  marking  of  the  car  by  the  appellant's 
inspector.  The  finding,  in  our.  opinion,  is  justified  by  the  testi- 
mony. It  was  a  question  of  fact  to  be  determined  from  the  evi- 
dence.   Affirmed." 
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Delay.1 

Congestion  of  Freight.  Claimant  shipped  fresh  cakes  from 
Norfolk,  Virginia,  to  Atlanta,  Georgia,  which  were  delayed  in 
transit  The  carrier  defended  on  the  ground  the  delay  was 
caused  by  an  accident  to  another  freight  train  and  that  all 
available  power  was  used  to  handle  troops.  The  trial  court 
excluded  from  the  evidence  the  testimony  offered  to  show  an 
unusual  congestion  of  freight  and  directed  a  verdict  for  the 
plaintiff,  which  ruling  was  upheld  by  the  Court  of  Appeals.8 


2.  On  an  issue  as  to  liability  of  a 
railroad  company  for  loss  and  dam- 
age to  stock  in  shipment,  alleged  to 
have  been  due  to  improper  handling 
and  delay  in  the  transportation,  evi- 
dence that  another  shipment  a  month 
later  went  through  in  two  days  less 
time  and  with  much  smaller  loss, 
without  showing  the  comparative  con- 
dition of   the   cattle,  the  conditions 


under  which  the  shipments  were 
made,  or  whether  the  time  made  was 
usual  or  unusual,  held  incompetent, 
as  introducing  collateral  and  irrele- 
vant issues.  Atchison,  T.  &  S.  F.  Ry. 
Co.  v.  Merchants'  Live  Stock  Co., 
273  Fed.  130. 

3.    Payne  v.  Cheshire,  (Ga.  1921), 
108  S.  E.  207. 
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CHAPTER  IV 

LIABILITY  AFTER  ARRIVAL  AT  DESTINATION 

Notice  of  Arrival  to  Consignee.  Under  a  bill  of  lading  limit- 
ing the  liability  of  a  carrier  to  that  of  a  warehouseman  for  loss 
occurring  48  hours  after  notice,  of  arrival,  and  also  providing, 
in  another  clause,  for  the  storage  of  goods,  which,  within  48 
hours  after  notice  of  arrival,  are  not  removed  by  the  party 
"entitled  to  receive"  them,  the  notice  of  arrival  is  to  be  given 
to  the  party  "entitled  to  receive"  the  goods,  which  means  a 
party  who  has  an  interest  in  the  goods  distinct  from  that  of 
another  or  forwarding  carrier,  a  steamship  company,  accept- 
ing them  for  conveyance  to  their  destination.1 

Confiscation  of  Fuel.  Where  a  railroad  appropriates  coal 
accepted  by  it  for  shipment  on  the  theory  it  is  necessary  to 
appropriate  the  coal  to  continue  operating  the  railroad  by  reason 
of  a  coal  shortage,  and  that  it  would  pay  the  shipper  therefor, 
and  avows  its  purpose  to  continue  the  appropriation  of  the  ship- 
per's coal  if  occasion  arises,  the  shipper  will  not  be  denied  an 
injunction  restraining  the  railroad  from  continuing  to  appro- 
priate its  coal,  on  the  ground  that  public  interests  will  suffer 
thereby.2     The  theory  underlying  such  action  is  that  equity  will 

1.  Baltimore  &  O.  R.  Co.  v.  Jones  from  appropriating  a  shipper's  coal, 
ftLaughlin  Steel  Co.  (Md.  1921),  114  to  obviate  a  multiplicity  of  actions, 
Atl.  730.  notwithstanding  the  shipper's  remedy 

at  law.    Mobile  &  O.  R.  Co.  v.  Ztm- 


2.    Mobile  &  O.  R.  Co.  v.  Zimmern 
(Ala.  1921),  89  Sou.  475. 


mem,  (Ala.  1921),  89  Sou.  475. 


..  .    .  ,  Generally  a  court  may  compel  a 

A  railroad ^appropriating  coal  ac-  ^^  m  ^  cxcrdse  of  itf  puMic 

cepted  for  shipment  and  avowing  its  d        tQ  accept  goods  tendcred  t0  ft 
purpose  to  again  do  so  if  occasion  for  shipment|  and  thus  impose  on  it 
arises  making  appropriation  of  such  ^  absoJute  d        tQ  dcl|ver  Am  at 
coal  necessary  to  the  continued  opera- 
tion of  the  railroad,  will  be  enjoined  their  designated  destination.    Mobile 

Digitized  by  VjOOQK 


14  THE  LOSS  AND  DAMAGE  REVIEW 

exert  its  power  by  way  of  injunction  to  keep  corporations  within 
the  line  of  their  authority  and  to  compel  obedience  to  the  Constitu- 
tion without  regard  to  the  fact  that  they  may  be  trespassers  or  the 
injuries  they  inflict  may  be  irreparable.8  In  Mobile  &  (X  R.  Co. 
v.  Zimmern,  (Ala.  1921,)  89  Sou.  475,  the  court  said:  "Appellee,  to 
whom  we  shall  hereafter  refer  as  complainant,  filed  the  bill  in  this 
cause  for  an  injunction.  To  state  his  bill  in  short,  he  avers  that  he 
is  engaged  in  the  business  of  buying,  selling,  and  exporting  coal 
in  the  city  of  Mobile;  that  he  constantly  purchases  and  ships 
from  the  mines  in  this  state  coal  in  large  quantities,  consisting 
of  hundreds  of  carloads ;  that  many  persons  depend  on  him  for 
a  supply  of  coal;  that  he  loads  many  ships  under  contract; 
'that  in  order  to  sell  cargoes  of  coal  for  vessels,  it  is  necessary 
that  he  should,  and  does  constantly  contract  for  the  loading 
of  said  vessels  within  a  period  of  a  day  or  two  under  contract 
stipulating  for  the  payment  of  large  demurrage  in  the  case  of 
any  delay  in  the  loading  of  said  vessels/  that  this  coal  cannot 
be  obtained  except  by  purchase  from  the  mines;  that  he  is 
constantly  shipping  coal  over  the  defendant's  railroad;  that  a 
considerable  part  of  his  business  consists  in  furnishing  coal  to 
public  utilities,  to  gas  companies,  street  railroad  companies, 
electric  lighting  companies,  etc.;  that  defendant  is  a  common 
carrier,  a  public  service  corporation;  that  defendant  regularly 
confiscates  and  appropriates  to  its  own  use  complainant's  coal 
shipped  over  its  line,  in  violation  of  its  duty  as  a  common 
carrier,  and  without  regard  to  the  loss  and  inconvenience  to 
which  complainant  is  thereby  subjected;  that  complainant  is 
dependant  upon  the  defendant  railroad  company  for  the  trans- 
portation of  his  coal.  On  this  bill,  duly  verified,  the  Chief 
Justice  of  this  court  ordered  a  preliminary  injunction,  in  ac- 
cordance with  complainant's  prayer,  restraining  the  defendant 

&  O.  R.  Co.  v.  Zimmern,  (Ala.  1921),     and  the  preservation  of  a  clear  legal 

89  Sou.  574.  right  is  involved.     Mobile  &  O.  R. 

™     .   .      .         .    .  .  Co.  v.  Zimmern,  (Ala.  1921),  89  Sou. 

No  balancing  of  the  conveniences      *** 

of  private  parties  will  be  indulged 

when  the  act  complained  of  is  tortious         3.    Mobile  &  O.  R.  Co.  v.  Zimmern, 

in  itself  as  well  as  in  its  incidents,      (Ala.  1921),  89  Sou.  475. 
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railroad  company  from  further  converting  any  coal  shipped 
over  its  line  to  complainant.  Omitting  details,  defendant  answer- 
ed that  its  line  of  railroad  reached  and  served  many  com- 
munities in  Alabama,  Mississippi,  Tennessee,  Kentucky,  and 
Ilinois  which  are  dependant  upon  it  for  transportation  facilities 
and  for  which  it  does  an  enormous  business;  that  it  needs 
great  quantities  of  coal  to  operate  its  trains;  that  it  had  out- 
standing contracts  for  sufficient  coal,  but  that  strikes  and  labor 
troubles  had  made  it  necesary  to  the  movement  of  its  trains 
that  it  should  make  use  of  some  parts  of  coal  shipments  over 
its  road,  without  which  it  would  have  been  impossible  to 
transport  freight,  including  coal  shipped  to  complainant;  that 
it  has  used  a  few  carloads  of  complainant's  coal,  but  it  has 
fairly  distributed  its  exactions  among  all  shippers  of  coal;  that 
it  has  offered  to  pay  complainant  for  his  coal  its  invoice  price 
at  the  mines,  plus  10  per  cent. ;  that  it  has  not  greatly  interfered 
with  complainant's  business,  and  that  it  will  not  be  necessary  to 
appropriate  any  more  of  complainant's  coal  for  some  months 
to  come  'though,  of  course,  this  respondent  cannot  know  what 
conditions  the  future  may  bring  forth,  and  on  account  of  strikes 
and  other  causes  entirely  beyond  the  control  of  this  respondent 
an  emergency  may  again  arise  where  it  will  be  absolutely 
necessary  for  this  respondent  to  appropriate  some  of  the  coal 
consigned  to  complainant  to  keep  its  trains  running,  and  in 
order  to  enable  respondent  to  deliver  to  complainant  the  other 
coal  consigned  to  complainant  and  shipped  over  the  railroad 
line  operated  by  this  respondent;  that,  for  this  reason  an 
injunction  such  as  is  prayed  for  by  complainant  might  result  in 
this  defendant  being  unable  to  operate  entire  trains  for  days 
at  a  time,  and  thus  result  in  untold  damage  and  suffering,  not 
only  to  the  general  public,  but  to  the  complainant  himseK,  who 
would,  in  such  an  emergency,  be  deprived  of  receiving  a  great 
part  of  the  coal  consigned  to  him  and  shipped  over  the  line  of 
respondent;  that  at  no  time  in  the  past  has  it  been,  and  in  all 
probability  at  no  time  in  the  future  will  it  be  necessary  for  this 
respondent,  even  in  the  greatest  emergency,  to  appropriate  for 
use  in  operating  its  trains  more  than  a  very  small  fraction  of 
the  coal  consigned  to  complainant';  that  its  practice  in  respect 
to  the  appropriation  of  coal  shipped  over  its  line  is  one  that 
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has  been  indulged  by  all  railroads  in  this  country  for  SO  years 
or  more,  'and  is  a  practice  which,  from  the  very  nature  of  the 
case,  will  necessarily  have  to  be  indulged  from  time  to  time 
in  the  future,  as  occasion  arises/     This  statement  will  suffice 
we  believe,  to  disclose  the  nature  of  the  controversy  between 
the  parties  to  this  cause.    The  parties  offered  affidavits  tend- 
ing to  sustain  their  respective  contentions,  and  upon  a  Hearing 
the  court  denied  the  defendant's  motion  to  dissolve  the  tempor- 
ary injunction.    The  court's  ruling  on  the  motion  to  dissolve  is 
now  assigned  for  error.     Defendant  says  in  its  brief  that  it  is 
*not  asking  the  court  to  condone,  authorize,   license,   or   recog- 
nize as  valid  the  taking  of  complainant's  coal  in  the  manner  and 
under  the  circumstances  complained  of,'  but  only  that  the  court 
will  not  enjoin  such  taking  on  the  facts  presented  by  the  record. 
We  will  notice   as  briefly   as   may  be   several   considerations 
advanced  in  support  of  defendant's  position.     In  the  first  place, 
defendant  contends   that  the  court  of  equity  will  not  enjoin 
mere  trespasses  to  personality,  unless  in  case  of  insolvency,  for 
the  reason  that  there  is  a  plain,  adequate,  and  complete  remedy 
at  law.    On  the  question  thus  presented  and  on  the  allied  ques- 
tion that  arises  where  a  single  defendant,  by  repeated  acts  of 
trespass,  makes  it  necessary  for  the  plaintiff  to  pursue  his  legal 
remedy  by  a  succession  of  actions,  we  quoted  at  some  length  the 
language  of  Pomeroy's  Equity  Jurisprudence  in  the  case  of  Tid- 
well  v.  Hitt  Lumber  Co.,  198  Ala.  236,  73  South.  486,  L.  R.  A. 
1917C,  232.    That  language,  which  we  need  not  repeat,  tended 
to  support  the  equity  of  complainant's  bill  in  this  cause,  and 
shifted   somewhat  the   previous   attitude   of   this   court,   bringing 
it  more  into  line  with  the  current  of  modern  opinion.     But  we 
have  of  old  no  authority  denying  the  power  of  equity  in  a  case 
such  as  is  here  disclosed ;  for  defendant,  abusing  the  law  which 
conferred  upon  it  corporate  life  and   functions,   has  not  only 
trespassed  against  complainant's  property  rights,  but,  assuming 
to  exercise  a  power  which  resides  only  in  the  sovereign  state, 
has  taken  complainant's  property,  at  the  same  time  avowing 
its  purpose  to  repeat  the  process  if  occasion  arises,  leaving  com- 
plainant to  such  compensation  as  it  may  recover  by  negotiation 
or  repeated  actions  at  law.    We  do  not  affirm  that  there  may  not 
be  conditions,  arising  without  the  fault  of  the  carrier,  in  which 
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it  may  refuse  to  accept  goods  for  transportation,  but  in  general 
the  court  may  compel  the  carrier,  in  the  exercise  of  its  public 
duty,  to  accept  goods  tendered  to  it  for  shipment,  and  thus  im- 
pose upon  it  the  absolute  duty  to  deliver  them  at  their  desig- 
nated destination.  If  then  the  court  may  not,  to  quote  again  de- 
fendant's answer  and  brief,  condone,  authorize,  license,  or  recog- 
nize as  valid  defendant's  taking  of  property  consigned  to  it,  in 
the  circumstances  shown  by  the  record,  and  yet  is  powerless  to 
interfere  despite  defendant's  announced  intention,  in  effect,  to 
do  the  like  again  on  what  it  may  deem  proper  occasion,  its  juris- 
diction would  hardly  seem  to  deserve  the  name  of  equity.  The 
conclusion  thus  reached  will  be  aided  incidentally,  as  we  pro- 
ceed in  our  statement  of  the  other  points  involved.  Complain- 
ant is  insisting  upon  a  right  acquired  by  contract  and  protected 
by  the  policy  of  the  law,  and  the  court  is  not  free  to  consider  the 
relative  conveniences  of  the  parties.  No  balancing  of  the  con- 
veniences of  private  parties  will  be  indulged  when  the  act  com- 
plained of  is  tortious  in  itself  as  well  as  in  its  incidents  and 
the  preservation  of  a  clear  legal  right  is  involved.  White  v.  Har- 
rison, 202  Ala.  623,  81  South,  565;  14  R.  C.  L.  p.  359,  §  61.  It 
is  said  that  where  the  damage  to  the  complainant  from  the  re- 
fusal of  an  injunction  will  be  trifling  and  public  interests  will 
suffer  by  its  issuance,  injunction  will  be  refused.  American 
Smelting  &  Refining  Co.  v.  Godfrey,  158  Fed.  225,  89  C.  C.  A. 
139,  14  Ann.  Cas.  note  p.  20.  And  22  Cyc.  784,  785,  is  cited.  We 
have  examined  quite  a  number  of  the  cases  cited  to  the  text 
above  without  finding  sufficient  reason  to  disturb  the  conclusion 
to  be  presently  stated.  It  will  be  found  that  most  of  them  were 
affected  by  considerations  not  here  appearing,  as  that  complain- 
ant had  no  legal  right,  or  his  right  was  doubtful,  or  had  been 
forfeited  by  laches,  or  for  some  other  reason  complainant  was 
estopped,  or  the  injunction  was  merely  ancillary,  or  preliminary 
and  interlocutory.  It  is  conceded,  of  course,  that  in  a  case 
where  preliminary  injunction  is  sought  for  the  preservation  of 
the  status  quo  pending  a  determination  of  the  right  in  suit,  con- 
sideration of  the  balance  of  injury  is  proper;  but  this  is  not 
really  such  a  case,  for  here  the  facts  are  admitted  and  com- 
plainant's legal  right  is  clear,  is  not  denied.     Notwithstanding 
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this  clear  status  of  legal  right,  defendant  avers  that  the  public 
interest  requires  that  in  times  of  emergency  its  appropriation 
of  coal  belonging  to  shippers,  without  which,  as  it  avers,  its  rail- 
road cannot  be  operated,  be  not  interfered  with  by  the  court. 
We  think  this  contention  cannot  be  sustained  in  principle  or 
fact.  At  this  point  we  can  do  no  better  than  quote  Mr.  Pom- 
eroy:  'A  further  element  is  sometimes  introduced  into  the  case 
by  the  fact  that  the  defendant  is  engaged  in  a  business  which 
serves  public  convenience,  and  thus  can  plead,  not  only  the  in- 
jury to  himself,  but  also  to  the  public,  as  a  reason  for  not 
granting  the  injunction.  It  should  be  premised  in  the  begin- 
ning that  the  question  cannot  arise  except  in  a  case  in  which 
some  sufficient  reason  for  equity  jurisdiction,  such  as  irre- 
parable injury  or  the  prevention  of  a  multiplicity  of  suits, 
exists.'  The  present  case  goes  even  further:  'In  other  cases  the 
injunction  will  be  refused  on  the  simple  ground  that  the  legal 
remedy  is  adequate.  It  is  believed,  too,  that  the  question  of  the 
convenience  of  the  public  should  be  treated  as  immaterial, 
though  it  must  be  said  that  courts  have  sometimes  aHowed 
their  decision  to  be  influenced  by  this  consideration.'  The  learned 
author  then  quotes  from  an  English  case,  in  which  the  court, 
answering  the  suggestion  that  the  convenience  of  the  public 
should  be  taken  account  of  in  determining  the  propriety  of  an 
injunction,  and  that  Parliament  might  disregard  complainant's 
right,  said :  'Parliament  is,  no  doubt,  at  liberty  to  take  a  higher 
view  upon  a  balance  struck  between  private  interests  and  public 
interests  than  this  court  can  take/  And  Mr.  Pomeroy  resumes: 
'In  other  words,  so  far  as  the  utility  to  the  public  is  made  the 
basis  of  an  argument,  it  would  seem  to  be  simply  urging  the  pro- 
priety of  taking  private  property  for  public  use  without  the 
requisite  condemnation  proceedings — the  unwise  policy  of  which 
cannot  be  doubted,  *  *  *  and  it  can  safely  be  said  that 
the  argument  based  on  the  balance  of  injury  to  the  defendant 
will  be  availing  only  in  a  limited  class  of  cases/  Pom.  Eq.  Jur. 
(4th  Ed.)  §  1922.  Section  23  of  the  Constitution  provides*  that: 
'Private  property  shall  not  be  taken  for,  or  applied  to  public 
use,  unless  just  compensation  be  first  made  therefor;  nor  shall 
private  property  be  taken  for  private  use,  or  for  the  use  of  cor- 
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porations,  other  than  municipal,  without  the  consent  of  the 
owner/  This  court,  in  common  with  others,  holds  that  equity 
will  exert  its  power  by  way  of  injunction  to  keep  corporations 
within  the  line  of  their  authority,  and  to  compel  obedience  to 
the  Constitution  without  regard  to  the  fact  that  they  may  be 
trespassers  or  the  injuries  they  inflict  may  be  irreparable.  E. 
&  W.  R.  Co.  v.  E.  T.  V.  &  G.  R.  Co.,  75  Ala.  275.  But  de- 
fendant does  not  intend  to  say  that  the  few  carloads  of  coal, 
the  property  of  complainant,  which  it  has  appropriated  from 
time  to  time  and  expects  to  appropriate  in  the  future  as  oc- 
casion arises,  are  essential  to  the  operation  of  its  road.  Not- 
withstanding the  concession  to  which  we  have  referred,  the 
real  meaning  of  defendant's  contention  is  that  the  court,  by  its 
decree  in  the  pending  cause,  should  set  a  precedent  by  which 
defendant  will  be  informed  that  the  court  will  not  interfere  with 
its  practice  in  general — in  effect  a  license  to  appropriate  the 
coal  of  shippers  whenever  that  may  be  necessary  in  its  judg- 
ment, leaving  shippers,  as  we  have  already  suggested,  to  re- 
cover the  value  of  their  coal  by  negotiation  or  actions  at  law, 
and  imposing  upon  complainant  in  this  proceeding  the  burden- 
some, if  not  impossible,  task  of  refuting  defendant's  assertion 
that,  measured  by  the  situation  as  it  was  at  the  moment,  the 
appropriation  of  complainant's  coal  wras  the  result  of  a  public 
necessity.  But  the  fact  is  that,  when  the  privileges  with  which 
carriers  are  clothed  are  considered,  it  must  in  any  case  be  hard 
for  the  carrier  to  show  a  necessity  affecting  the  public — and  we 
think  defendant  failed  in  this  case — for,  since  railroads  must 
have  fuel,  'they  are  entitled,  and  indeed  required  by  law,  to  take 
all  proper  and  just  measures  to  assure  the  regularity  and  cer- 
tainty of  their  fuel  supply/  and  'the  carrier  must  be  free  to 
contract  for  the  total  output  of  a  mine,  if  it  so  desires;  or  it 
may  contract  for  any  part  of  a  mine's  output  less  than  the  whole 
and  it  is  entitled  to  get  its  fuel  coal  first,  for  without  fuel  it 
cannot  haul  even  commercial  coal  to  its  destination,  to  say 
nothing  of  complying  with  its  obligations  to  the  public  at  large.' 
Springfield  Light,  Heat  &  Power  Co.  v.  Norfolk  &  Western  Ry. 
Co.  (D.  C.)  260  Fed.  254.  But  if  property  is  accepted  for  ship- 
ment as  the  property  of  the  consignee,  it  must  be  delivered  at 
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its  destination  (case  last  above)  ;  nor  have  the  public,  in  our 
opinion  and  speaking  more  broadly,  any  interest  to  be  served 
by  the  maintenance  of  a  proposition  so  subversive  of  property 
rights  in  general  as  that  advanced  on  behalf  of  the  defendant.  The 
public  interest  rather  i$  that  property  rights,  as  guaranteed 
by  constitutional  and  statutory  law,  be  preserved  against  the  in- 
roads of  private  persons,  natural  or  artificial,  though  they  pre- 
tend to  act  in  the  public  interest.  We  have  seen  no  case  that 
supports  defendant's  objection  to  complainant's  bill.  Spring- 
field Light,  Heat  &  Power  Co.  v.  Norfolk  &  Western  Ry.  Co., 
supra,  is  cited,  not  indeed  as  directly  in  point,  but  as  containing 
an  interesting  discussion  with  a  tendency  to  bring  defendant's 
position  into  a  favorable  consideration.  But  that  was  an  action 
at  law,  and  the  question  directly  in  issue  was  whether  the  rail- 
road company  should  pay  plaintiff  for  coal  which  it  had  ap- 
propriated to  its  own  use.  The  court,  speaking  of  six  carloads 
delivered  by  the  colliery  to  the  defendant  and  received  by 
defendant  for  delivery  to  plaintiff,  said:  'Assuming,  but  not 
deciding,  that  defendant's  necessity  morally  justified  its  taking 
the  six  cars  in  order  to  keep  its  railroad  running,  the  court  can 
see  no  reason  why  the  defendant  should  not  pay  the  plaintiff 
for  them.'  As  for  the  rest  of  the  coal  in  dispute  in  that  case, 
the  railway  company,  having  an  unfulfilled  contract  with  the 
colliery  for  coal,  refused  to  accept  it  as  plaintiffs  coal,  but  ap- 
propriated it  to  the  satisfaction  of  its  own  contract.  Upon  this 
branch  of  the  case  the  court  observed :  'This  particular  coal,  as 
between  defendant  and  plaintiff,  belonged  to  defendant,  and  it 
owed  the  plaintiff  no  duty  with  respect  thereto.'  These  con- 
clusions do  not  help  the  defendant  in  this  case  in  the  least.  But, 
if  the  federal  District  Court,  going  further,  may  appear  to  have 
recognized,  arguendo,  the  right  of  common  carriers,  in  cases  of 
necessity  in  the  performance  of  contractual  obligations,  to  ap- 
propriate coal  received  by  them  for  transportation,  we  think 
it  will  suffice,  in  the  way  of  rebuttal,  to  refer  to  what  has  al- 
ready been  said,  and  perhaps  it  will  not  be  inappropriate  to 
add  the  comment  of  the  Harvard  Law  Review  (February,  1920, 
pp.  605,  606)  as  follows :  'The  virtual  recognition  by  the  court 
of  a  right  of  angary  in  public  utilities,  it  is  submitted,  is  with- 
out precedent,  and  should  not  be  followed.    Its  implications  in- 
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volve  all  the  dangers  of  self-help.  Even  the  power  of  eminent 
domain  is  no  defense  to  a  taking  of  property  by  self-help,  which 
is  certainly  not  due  process* — citing  City  of  Clinton  v.  Franklin, 
119  Ky.  143,  83  S.  W.  140.  Without  prolonging  the  discussion, 
we  state  our  conclusion  that  the  trial  court  committed  no 
error  in  overruling  the  defendant's  motion  to  dissolve  the  tem- 
porary injunction." 

Conversion  and  Misdelivery.  Where  the  receiver  of  a  corpor- 
ation, which  purchased  oil  of  shipper,  who  had  consigned  the 
same  to  his  own  order,  with  directions  to  notify  a  soap  company 
on  delivery  of  the  oil,  wired  the  soap  company  that  he  was  doing 
all  possible  to  locate  documents  in  order  to  stop  demurrage,  and 
suggested  that  the  soap  company  establish  bond  to  produce  docu- 
ments and  unload  the  car,  such  telegram  was  not  authority  to 
the  carrier  to  deliver  the  oil  to  the  soap  company  without  bond, 
and,  having  done  so,  the  receiver  may  recover  from  the  carrier.4 
Where  a  bill  of  lading  provided  for  delivery  of  a  car  at  a  par- 
ticular crossing  in  Norfolk,  a  general  custom  on  the  part  of  the 
carrier  to  tender  delivery  of  cars  consigned  to  Norfolk  in  Port 
Norfolk  is  not  binding  or  admissible  in  evidence,  for  custom  can 
never  override  the  express  provisions  of  a  contract.5 

Liability  for  Fire  at  Destination.  Claimant  shipped  tin  plate 
for  export  which  was  destroyed  by  fire  on  a  pier  owned  by  the 
carrier  while  awaiting  transfer  to  the  vessel.  The  shipment  was 
originally  intended  to  go  over  the  steamer  to  which  it  was  con- 
signed, but  for  lack  of  available  cargo  space  another  steamer 
scheduled  to  sail  three  days  later  was  substituted.  Before  the 
shipment  could  be  transferred  to  the  second  steamer  it  was  des- 
troyed by  fire  which  occurred  on  the  day  that  the  first  steamer 
sailed.  The  railroad  company  did  not  inform  the  shipper  or  the 
consignee  that  the  goods  had  reached  its  terminal,  and  the  rail- 
road freight  was  prepaid  to  the  steamer  and  included  lighterage. 
The  court  said :  6    "The  bill  of  lading,  which  was  non-negotiable 

4.  First  Nat.  Bank  of  Chicago  v.      (Va.  1921),  108  S.  E.  11. 

Rogers,  Brown  &  Co.,  273  Fed  529.  .     „  ,  .  p  _   _    _         T 

6.    Baltimore  &  O.  R.  Co.  v.  Jones 

5.  North  Shore  Improvement  Co.     &  Laughlin  Steel   Co.,    (Md.   1921), 
v.  New  York,  P.  &  N.  R.  Co.  et  al.     114  Atl.  730,  731. 
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in  form,  stipulated  as  follows:  'For  loss,  damage,  or  delay  caused 
by  fire  occurring  48  hours  (exclusive  of  legal  holidays)  after 
notice  of  the  arrival  of  export  (if  intended  for  export)  has  been 
duly  sent  or  given,  the  carrier's  liability  shall  be  that  of  ware- 
houseman only.  Property  not  removed  by  the  party  entitled 
to  receive  it  within  48  hours  (exclusive  of  legal  holidays)  after 
notice  of  its  arrival  has  been  duly  sent  or  given  may  be  kept  in 
car,  depot,  or  place  of  delivery  of  carrier,  or  warehouse,  subject 
to  a  reasonable  charge  for  storage  and  to  carrier's  responsibility 
as  warehouseman  only,  or  may  be,  at  the  option  of  the  carrier,  re- 
moved to  and  stored  in  a  public  or  licensed  warehouse  at  the  cost 
of  the  owner,  and  there  held  at  the  owner's  risk  and  without  lia- 
bility on  the  part  of  the  carrier,  subject  to  a  lien  for  all  freight  and 
other  lawful  charges,  including  a  reasonable  charge  for  storage., 
At  common  law  the  notice  necessary  to  terminate  the  carrier's 
liability  as  insurer,  and  replace  it  with  the  less  burdensome  lia- 
bility of  a  warehouseman,  was  required  to  be  given  to  the  shipper 
or  consignee.  But  under  the  provisions  quoted  from  the  bill  of 
lading  in  this  case  the  notice  designed  to  have  such  an  effect  had 
to  be  given  to  'the  party  entitled  to  receive*  the  goods  to  which 
that  instrument  refers.  This  is  the  evident  meaning  of  the  stipu- 
lation that  property  not  removed,  within  the  specified  time,  by 
the  party  entitled  to  receive  it,  should  be  subject  only  to  the 
carrier's  responsibility  as  warehouseman.  (2)  The  Crown  Cork 
&  Seal  Company  was  entitled  to  receive  the  tin  plate  and  to  direct 
its  movement  frcm  the  terminal  to  which  it  had  been  brought  for 
export.  That  corporation  had  bought  the  material  on  its  own 
account,  as  appears  from  the  correspondence  in  the  record.  It 
was  evidently  exercising  the  right  of  ownership  when  it  desig- 
nated the  steamship  line  and  the  particular  vessel  by  which  the 
goods  were  to  be  transported  to  its  subsidiary  company  in  Eng- 
land. For  all  the  purposes  of  the  inquiry  the  consignee  was  the 
Crown  Cork  &  Seal  Company.  So  far  as  the  railroad  company's 
contract  of  carriage  was  concerned  the  destination  was  Locust 
Point;  but  it  further  undertook,  for  the  amount  of  the  prepaid 
freight,  to  convey  the  goods  to  the  steamer  selected  for  their 
sea  transportation.  When  the  goods  arrived  at  the  point  where 
they  were  in  a  position  to  be  transferred  to  the  steamer,  as  soon 
as  it  was  ready  for  their  reception,  the  defendant,  by  giving  notice 
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of  their  arrival  to  'the  party  entitled  to  receive*  the  shipment,  or 
its  authorized  agent,  could  secure  the  early  termination  of  the 
insurer's  liability  incident  to  a  common  carrier's  undertaking, 
and  assume  the  more  limited  responsibility  to  which  a  ware- 
houseman is  subject.  The  only  notice  actually  given  was  that 
communicated  to  the  Garland  Steamship  Company,  and  unless 
it  had  authority  to  act  as  the  agent  of  the  Crown  Cork  &  Seal 
Company  in  the  control  and  disposition,  at  that  time  and  place  of 
the  goods  subsequently  destroyed  by  fire,  the  railroad  company 
should  be  held  liable  for  the  loss,  for  it  would  not  then  be  in 
the  position  of  having  complied  with  the  condition  in  the  bill  of 
lading  upon  which  its  relief  from  such  liability  depends.  If, 
however,  the  steamship  company  was  invested  with  the  authority 
of  such  an  agency  as  we  have  just  described,  the  railroad  com- 
pany ought  not  to  be  amenable  to  this  suit,  as  the  loss  for  which 
it  is  brought  occurred  more  than  the  prescribed  period  of  48 
hours  after  the  notice  to  the  steamship  company  was  delivered." 

Warehousing.    T 


7.  In  an  action  against  a  railroad 
company  to  recover  for  a  carload  of 
tin  plate  destroyed  by  fire  while 
awaiting  transfer  to  steamer  at  a  port 
of  export,  defended  on  ground  that, 
by  giving  notice  of  arrival  to  the 
steamship  company,  which  was  to  ex- 
port the  goods,  the  carrier  had  been 
directed      to     deliver      the     goods, 


the  carrier  had  reduced  its  liability 
to  that  warehouseman,  held  that, 
whether  the  steamship  company  was 
the  authorized  agent  of  the  party  "en- 
titled to  receive"  the  goods,  to  whom 
it  was  proper  to  give  such  notice  of 
arrival,  was  for  the  jury.  Baltimore 
&  O.  R.  Co.  v.  Jones  &  Laughlin  Steel 
Co.,  (Md.  1921),  114.  Atl.  730. 
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•      "  CHAPTER  V. 

LIABILITY  FOR  NEGLIGENCE 

In  General  A  common  carrier  is  an  insurer  of  the  safe  trans- 
portation of  goods  committed  to  it  for  that  purpose,  and  respon- 
sible for  all  damages  to  the  same  while  in  transit,  unless  such 
damage  is  occasioned  by  certain  excepted  causes.1 

Liability  of  Common  Carriers  Under  Federal  Statutes.  Under 
the  Carmack  Amendment  to  the  Hepburn  Act,  the  initial  carrier 
is  made  responsible  for  the  safe  delivery  of  goods  accepted  by  it 
for  transportation.2 


1.  Dc  Vita  et  al.  v.  Payne,  Direc- 
tor General  of  Railroads  (Minn. 
1921),  184  N.  W.  184. 

Since  the  passage  of  the  Hepburn 
Act  in  1906,  from  which  section  2777 
of  the  Civil  Code  of  Georgia  was 
codified,  the  initial  carrier  in  an 
interstate  shipment,  "is  liable  for 
loss  occasioned  anywhere  en  route, 
whether  on  its  own  lines  or  not, 
where    it    voluntarily    receives    the 


shipment,  notwithstanding  an  agree- 
ment or  stipulation  in  a  bill  of  lading 
limiting  liability  to  loss,  damage,  or 
injury  occurring  on  its  own  lines." 
Heath  v.  Sandersvillc  R.  Co.,  23  Ga. 
App.  255  (5),  98  S.  E.  92.  Director 
General  of  Railroads  v.  Beard  (Ga. 
1921),  108  S.  E.  310. 

2.    Ostroff  v.  Hustis  (N.  H.  1921), 
114  Atl.  27. 
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CHAPTER  VI. 

CIRCUMSTANCES  RELIEVING  CARRIER  OF  LIABILITY 

Fault  of  Shipper.  Negligence  of  a  shipper  in  loading  goods  to 
be  carried  in  interstate  commerce,  is  a  good  defense  in  an  action 
against  the  terminal  carrier  for*  damages.1  In  an  action  by  a 
shipper  against  a  carrier  for  damages  for  the  loss  of  live  stock 
unloaded  for  feed  and  water,  the  carrier  has  a  right  to  show  as  a 
part  of  its  defense  a  contract  with  the  shipper  providing,  "The 
shipper  will,  at  his  own  risk  and  expense,  load,  unload,  care  for, 
feed,  and  water  the  stock  until  delivery  of  same  to  consignee  at 
destination,  and  will  furnish  to  go  with  the  stock  for  that  pur- 
pose one  or  more  attendants."2    To  relieve  itself  from  such  lia- 


1.  M.  C.  Johnson  Motor  Co.  v. 
Payne,  Director  General  of  Railroads, 
(S.  C  1921),  107  S.  E.  252. 

2.  Crabill  v.  Oregon  Short  Line 
R.  Co.,  (Idaho  1921),  200  Pac.  121. 

Claimant  shipped  41  carloads  of 
cows  and  calves  from  Avalon,  N. 
Mex.  to  Kansas  City,  Mo.  The  cattle 
were  driven  in  from  the  range  60 
miles  out  in  five  days,  held  a  day  in 
a  pasture,  nearby,  loaded  into  cars 
during  the  forenoon  of  October  25th, 
1917,  left  Avalon  that  afternoon  and 
reached  Kansas  City  on  the  morning 
of  October  30th.  5  calves  and  66 
cows  in  a  total  of  1,678  died  in  tran- 
sit, which  was  charged  was  caused 
by  the  slow  speed  of  the  train,  long 
and  needless  stops,  inadequate  pens 
and  facilities  for  feeding  and  water- 
ing enroute,  and  negligently  loading 
after  unloading.  It  appeared  that  four 
caretakers  accompanied  the  train,  but 


did  not  assist  in  loading  and  reload- 
ing the  cattle  enroute.  The  court 
said— Atchison,  T.  &  S.  F.  Ry.  Co.  v. 
Merchants'  Live  Stock  Co.,  273  Fed. 
130,  p.  133.  "In  view  of  the  long  prac- 
tice, the  statutory  provision  and  the 
terms  of  the  bills  of  lading,  we  think 
there  was  a  clear  legal  duty  and  obli- 
gation on  the  shipper  to  render  such 
aid  and  assistance  through  the  care- 
takers from  time  to  time  en  route 
as  would  be  helpful  in  protecting  the 
shipment  against  loss  and  damage. 
Such  an  arrangement  between  ship- 
per and  carrier  was  not  then  prohib- 
ited. The  rigor  of  the  common-law 
rule  against  the  carrier,  which  had 
not  been  changed  in  that  respect, 
'might  be  modified  through  any  fair, 
reasonable  and  just  agreement  with 
the  shipper  which  did  not  include 
exemption  against  the  negligence  of 
the  carrier  or  his  servants.'  Adams 
Express  Co.  v.  Croninger,  226  U.  S. 
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bility  the  carrier  must  show  that  the  damage  arose  solely  from 
one  or  more  of  the  excepted  causes,  and  it  avails  it  nothing  to 
show  that  the  shipper  was  negligent  if  the  damage  would  not 


491,  509,  33  Sup.  Ct.  148,  57  L.  Ed 
314,  44  L.  R.  A.  (N.  S.)  257.  Loss 
or  damage  attributable  to  the  shipper 
is  not  caused  by  the  carrier's  negli- 
gence. Starr  v.  R.  R.  Co.,  103  Neb. 
645,  173  N.  W.  682;  Fluckiger  v.  Ry. 
Co.,  99  Neb.  6,  154  N.  W.  865;  Grieve 
v.  R.  R.  Co.  104  Iowa,  659,  74  N.  W. 
192;  Cleve  v.  Ry.  Co.,  77  Neb.  166, 
108  N.  W.  982,  124  Am.  St  Rep. 
837,  15  Ann.  Cas.  33 ;  Weaver  v.  Ry. 
Co.,  9  Ga.,  App.  34,  70  S.  E.  222 ;  Rail- 
way Co.  v.  Schuldt,  66  Neb.  43,  92 
N.  W.  162;  Webster  v.  R.  R.  Co.  (D. 
C)  200  Fed.  597;  Lumber  Co.  v. 
Ry.  Co.,  34  Intcrst.  Com.  Com'n  R. 
1 ;  Beef  &  Provision  Co.  v.  R.  R.  Co., 
46  Intcrst.  Com.  Com'n  R.  401 ;  Stock 
Exchange  v.  Ry.  Co.,  52  Interst.  Com. 
Com'n  R.  209,  223." 

•  In  Crabill  v  Oregon  Short  Line  R. 
Co.  (Idaho  1921),  200  Pac.  121,  the 
court  said: 

"This  action  was  brought  by  re- 
spondent to  recover  damages  claimed 
to  have  resulted  from  the  negligence 
of  appellant  in  leaving  open  the  gates 
of  its  feed  lots  in  Shoshone,  Idaho, 
and  permitting  sheep  belonging  to 
the  respondent  to  escape  from  said 
lots  and  be  lost.  Appellant  denied 
the  acts  of  negligence  charged  by  the 
respondent,  and  by  way  of  defense 
set  up  a  contract  between  appellant 
and  respondent  containing  this  pro- 


The  shipper  will,  at  his  own  risk 
and  expense,  load,  unload,  care  for 
feed,  and   water  the  stock  until  de- 


livery of  same  to  consignee  at  des- 
tination, and  will  furnish  to  go  with 
the  stock  for  that  purpose  one  or 
more  attendants.' 

1.  On  motion  of  respondent  the 
court  struck  out  all  reference  to  this 
contract,  and  in  doing  so  erred.  Ap- 
pellant had  a  right  to  show,  if  it 
could,  the  making  of  such  a  contract 
between  it  and  the  respondent,  and, 
if  so  made,  such  contract  would  be 
binding  upon  respondent.  Lane  v.  O. 
S.  L.  R.  Co.,  198  Pac.  671,  and  cases 
cited ;  Michie  on  Carriers,  §  1755. 

Respondent,  however,  introduced 
said  contract  as  a  part  of  his  case 
and  showed  by  his  own  testimony 
that  he  accompanied  the  shipment 
and  received  the  sheep  and  unload- 
ed them  for  feed  and  water  at  Sho- 
shone. 

2.  At  the  close  of  the  case  ap- 
pellant moved  the  court  to  instruct 
the  jury  to  return  a  verdict  in  favor 
of  appellant  on  several  grounds,  the 
first  of  which  was  'that  there  is  no 
evidence  that  the  defendant  was 
guilty  of  any  negligence  or  breach  of 
duty  alleged  in  the  complaint/  which 
motion  the  court  erroneously  denied. 
It  is  not  necessary  to  pass  upon  any 
other  ground  included  in  said  mo- 
tion, for  there  is  a  total  lack  of  evi- 
dence in  the  record  to  sustain  the 
charge  of  negligence  made  by  re- 
spondent. The  motion  should  have 
been  granted. 

The  judgment  is  reversed,  and  the 
trial  court  directed  to  dismiss  the 
action.    Costs  awarded  to  appellant*9 
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have  resulted  except  for  the  concurring  fault  of  the  carrier.* 
Inherent  Character  of  Shipment.4 


Under  the  provision  of  Twenty- 
Eight  Hour  Law,  §  2,  that  "animals 
so  unloaded  shall  be  properly  fed 
and  watered  during  such  rest  either 
by  the  owner  or  person  having  the 
custody  thereof,  or  in  case  of  his  de- 
fault in  so  doing  then  by  the  rail- 
road *  *  *  at  the  reasonable  ex- 
pense of  the  owner  or  person  in  cus- 
tody thereof"  where  the  carrier 
furnishes  free  transportation  to 
caretakers  for  a  shipment  of  stock, 
as  permitted  by  law,  it  is  primarily 
their  duty  as  matter  of  law  to  unload, 
care  for,  and  reload  the  stock  at 
rest  stations,  and  the  refusal  of  the 
caretakers  to  perform  such  duty  or 
to  assist  therein  is  matter  of  defense 
in  an  action  against  the  carrier  for 
loss  of  stock  alleged  to  have  been 
due  to  the  improper  and  unskillful 
manner  in  which  the  stock  was 
handled    and    reloaded    by    its    em- 


ployees, especially  where  the  bills 
of  lading  expressly  provided  that  it 
should  not  be  liable  for  any  loss, 
damage,  or  delay  due  to  the  act  or 
default  of  the  shipper  or  his  agents. 

Atchison,  T.  &  S.  F.  Ry.  Co.  v. 
Merchants'  Live  Stock  Co.,  273  Fed. 
130. 

3.  De  Vita  et  al.  v.  Payne,  Di- 
rector General  of  Railroads,  (Minn. 
1921),  184  N.  W.  184. 

4.  An  instruction  that  "inherent 
vice"  in  an  animal  is  some  quality 
or  characteristic  of  the  animal  that 
brings  about  its  own  injury  or  de- 
struction, without  fault  on  the  part  of 
any  other  supervening  cause,  was  ia 
the  main  correct,  and  no  probable 
error  was  shown  by  its  submission. 

Texas  &  P.  Ry  Co.  et  al.  v  Prunty 
(Tex.  1916)  233  S.  W.  625. 
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.    ,  CHAPTER  VII. 

FILING  OF  CLAIM 

Notice  of  Loss.  Before  the  passage  of  the  Cummins  Amend- 
ment, a  stipulation  of  a  bill  of  lading  of  an  interstate  shipment 
requiring  notice  or  the  making  of  a  claim  within  a  limited  time 
after  the  arrival  or  delivery  of  the  freight  at  destination  was 
reasonable,  and  should  be  given  effect,  especially  in  view  of  the 
Carmack  Amendment  to  the  Interstate  Commerce  Act.1  A  pro- 
vision in  a  bill  of  lading  in  an  interstate  shipment  that  in  case 
of  loss  or  damage  in  transportation,  as  condition  precedent  to 
recovery,  claims  must  be  made  in  writing  to  the  originating  or 
delivering  carrier  within  six  months,  is  valid.2  The  purpose  of 
a  stipulation  in  a  bill  of  lading  requiring  claims  to  be  presented 
within  a  certain  period  is  to  allow  the  carrier  an  opportunity  to 
investigate  the  claim  and  either  settle  it  or  prepare  for  jts  con- 
test, and  all  the  particulars  need  not  be  stated  in  the  claim ;  it 
being  sufficient  if  it  gives  the  carrier  reasonable  notice  of  the 
character  of  the  demand  which  it  is  required  to  settle  or  contest.3 

Manner  and  Form  of  Giving  Notice.  At  common  law,  notice 
to  an  agent  relating  to  a  matter  within  the  scope  of  his  employ- 
ment is  notice  to  his  principal,  and  the  principal  is  charged  with 
all  facts  known  to  his  agent.4  So  as  condition  precedent  to  ac- 
tion by  a  shipper  against  the  initial  carrier  for  the  value  of  a  case 
of  woolen  goods  shipped,  notice  of  claim  to  the  delivering  car- 
rier is  sufficient;  such  carrier  being  the  agent  of  the  initial  car- 
rier.5 Use  of  the  words  "I  will  claim,"  instead  of  "I  do  claim," 

1.  Union  Pac.  R.  Co.  v.  Pacific  Market  Co.  (Wyo.  1921),  200  Pac. 
Market   Co.    (Wyo.   1921),  200   Pac.      108. 

4.  Ostroff  v.  Hustis  (N.  H.  1921), 

2.  Ostroff  v.  Hustis  (N.  H.  1921).      114  Atl.  27. 

114  Atl    27 

5.  Ostroff  v.  Hustis  (N.  H.  1921), 

3.  Union   Pac.   R.   Co.   v.   Pacific      114  Atl.  27. 
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in  a  notice  of  claim  against  a  carrier  for  injuries  to  a  stock  ship- 
ment, will  be  regarded  as  a  technical,  and  not  substantial,  defect 


In  Ostroff  v.  Hustis  (N.  H.  1921), 
114  Atl.  27  it  was  contended  that 
notice  of  loss  had  to  be  given  to  the 
initial  carrier  and  not  the  delivering 
carrier.  In  overruling  such  conten- 
tions the  court  said,  p.  27: 

"It  was  in  effect  conceded  that  the 
goods  for  which  suit  was  brought 
were  shipped  from  Manchester,  N. 
H.,  over  the  defendant's  railroad  to 
Philadelphia,  and  that  they  arrived 
in  Philadelphia  over  the  Pennsyl- 
vania Railroad,  which  failed  to  deliv- 
er them  to  the  plaintiff  consignee. 
In  such  interstate  shipment  liability 
is  determined  by  the  federal  law, 
which  is: 

'When  the  holders  of  the  bills  of 
lading  proved  the  goods  had  not  been 
delivered  to  the  consignee,  the  pre- 
sumption arose  that  they  had  been 
lost  by  reason  of  the  negligence  of 
the  carrier  or  its  agents.  The  burden 
of  proof  that  the  loss  resulted  from 
some  cause  for  which  the  initial 
carrier  was  not  responsible  in  law 
or  by  contract  was  then  cast  upon  the 
carrier.  The  plaintiffs  were  not 
obliged  both  to  prove  their  case  and 
to  disprove  the  existence  of  a  de- 
fense. The  carrier  and  its  agents, 
having  received  possession  of  the 
goods,  were  charged  with  the  duty 
of  delivering  them,  or  explaining 
why  that  had  not  been  done/  Gal- 
veston, etc.,  v.  Wallace,  223  U.  S. 
481,  492,  32  Sup.  Ct.  205,  207,  56  L. 
Ed.  516. 

The  bill  of  lading  provided  that  in 
case  of  damage  or  loss  in  transpor- 
tation 'as  conditions  precedent  to  re- 
covery claims  must  be  made  in  writ- 
ing to  the  originating  or  delivering 
carrier  within  six  months  after  deliv- 


ery of  property  *  *  *  or  in  case  of 
failure  to  make  delivery  then  within 
six  months  after  *  *  *  a  reason- 
able time  for  delivery  has  elapsed/ 

Such  a  provision  requiring  the 
giving  of  notice  as  a  condition  pre- 
cedent to  recovery  is  valid.  Higgins 
v.  Railroad,  78  N.  H.  609,  102  Atl. 
533.  The  plaintiffs  evidence  proved, 
and  it  was  conceded,  that  claim  for 
the  loss  was  duly  made  to  the  Penn- 
sylvania Railroad,  the  delivering  car- 
rier. The  defendant  contended  that, 
if  such  notice  authorized  a  suit 
against  such  delivering  carrier,  it  did 
not  sustain  a  suit  against  the  defen- 
dant, the  initial  carrier,  and  the  court 
found  a  verdict  for  the  defendant, 
subject  to  exception  by  the  plaintiff. 
The  question  of  law"  upon  which  the 
parties  are  at  issue  is  clearly  presented 
by  the  case,  and  as  it  is  understood 
to  have  determined  the  verdict,  con- 
venience in  procedure  appears  to  re- 
quire its  consideration  without  stop- 
ping to  inquire  whether  the  transfer 
upon  the  plaintiff's  exception  to  the 
verdict  is  technically  the  proper 
method  for  its  presentation  to  this 
court.  Petition  of  Moebus,  73 1  N.  H. 
350,  351,  62  Atl.  170;  Hutchinson  v. 
Railway,  73  N.  H.  271,  277,  60  Atl. 
1011. 

The  Carmack  Amendment  to  th£ 
Hepburn  Act  provides: 

That  any  common  carrier,  railroad, 
or  transportation  company  receiving 
property  for  transportation  from  a 
point  in  one  state  to  a  point  in  an- 
other state  shall  issue  a  receipt  or  bill 
of  lading  therefor  and  shall  be  liable 
to  the  lawful  holder  thereof  for  any 
loss,  damage,  or  injury  to  such  prop- 
erty caused    by    it   or   by   any   coin- 
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under  a  provision  in  an  interstate  bill  of  lading  requiring  a  claim 
to  be  presented  within  a  certain  time,  especially  where  the  claim 


mon  carrier,  railroad,  or  transporta- 
tion company  to  which  such  property 
may  be  delivered  or  over  whose  line 
or  lines  such  property  may  pass,  and 
no  contract,  receipt,  rule  or  regula- 
tion shall  exempt  such  common  car- 
rier, railroad,  or  transportation  com- 
pany from  the  liability  hereby  im- 
posed.' Act  Cong.  June  29,  1906,  c 
3591,  §  7,  par.  11,  34  Stat.  584,  595. 

'The  indisputable  effect  of  the  Car- 
mack  Amendment  is  to  hold*  the  ini- 
tial carrier  engaged  in  interstate  com- 
merce and  'receiving  property  for 
transportation  from  a  point  in  one 
state  to  a  point  in  another  state  as 
having  contracted  for  through  car- 
riage to  the  point  of  destination,  us- 
ing the  lines  of  connecting  carriers 
as  its  agents.  *  *  *  In  substance 
Congress  has  said  to  such  carriers: 
'If  you  receive  articles  for  transpor- 
tation from  a  point  in  one  state  to  a 
place  in  another,  beyond  your  own 
terminal,  you  must  do  so  under  a 
contract  to  transport  to  the  place  des- 
ignated. If  you  are  obliged  to  use 
the  services  of  independent  carriers 
in  the  continuance  of  the  transit,  you 
must  use  them  as  your  own  agents, 
and  not  as  agents  of  the  shipper/  At- 
lantic Coast  Line  v.  Riverside  Mills, 
219  U.  S.  186,  31  Sup.  Ct.  164,  55  L. 
Ed.  167,  31  L.  R.  A.  (N.  S.)  7. 

By  this  legislation  and  the  con- 
struction put  upon  it,  the  initial  car- 
rier is  made  responsible  for  the  safe 
delivery  of  goods  accepted  by  it  for 
transportation. 

The  condition  precedent  to  the 
maintenance  of  a  suit  for  the  loss  in 
this  case,  notice  to  the  delivering  or 
originating  carrier,  was  strictly  com- 


plied with  by  notice  to  the  Pennsyl- 
vania Railroad.  No  ground  is  per- 
ceived for  the  claim  that  notice  must 
be  given  to  the  initial  carrier  who  is 
primarily  responsible.  It  is  not  so 
nominated  in  the  bond  Furthermore, 
the  act  itself,  taken  in  connection 
with  the  interpretation  placed  upon  it 
by  the  above  case,  makes  it  clear  that 
the  initial  carrier  constitutes  as  his 
agent  any  connecting  carrier  to  whom 
he  may  deliver  merchandise  for  trans- 
fer tation. 

At  common  law  notice  to  an 
agent  relating  to  a  matter  within  the 
scope  of  his  employment  is  notice  to 
his  principal,  and  the  principal  is 
charged  with  all  facts  known  to  his 
agent.  Hovey  v.  Blanchard,  13  N.  H. 
145;  Patten  v.  Insurance  Co.,  40  N. 
H.  375;  Tasker  v.  Insurance  Co.,  59 
N.  H.  438,  445;  Clark  v.  Marshall, 
62  N.  H.  498;  Perry  v.  Insurance  Co., 
67  N.  H.  291,  295,  33  Atl.  731,  68 
Am.  St.  Rep.  668;  Johnson  v.  Casual* 
ty  Co.,  73  N.  H.  259,  60  Atl.  1009,  111 
Am.  St.  Rep.  609.  Moreover,  it  is  ex- 
pressly held  in  cases  arising  under 
the  Carmack  Amendment,  as  does  the 
present,  that  notice  to  any  of  the  con- 
necting carriers  is  a  compliance  with 
a  stipulation  requiring  notice  to  the 
initial  carrier.  Chicago,  R.  I.  &  G. 
Ry.  Co.  v.  Linger  (Tex.  Civ.  App.) 
156  S.  W.  298;  Overton  v.  Chicago, 
R.  I.  &  G.  Ry.  Co.  (Tex.  Civ.  App.) 
160  S.  VV.  Ill;  Galveston  H.  &  S.  A. 
Ry  Co.  v.  Itule  (Tex.  Civ.  App.)  172 
S.  W.  1123;  Norfolk  &  W.  R.  Co.  v. 
Steele.  117  Va.  788,  86  S.  E.  124.  And 
is  supported  by  the  reasoning  in 
Northern  Pac  Ry.  v.  Wall,  241  U.  S. 
87,  36  Sup.  Ct  493,  60  L.  Ed.  905." 
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was  fully  and  properly  investigated  by  the  carrier.6  The  state- 
ments by  a  stcck  shipper  in  conversation  that  the  artimals  did 
not  need  dipping,  and  would  shrink  if  dipped,  was  not  a  notice 


6.  Union  Pac  R.  Co.  v.  Pacific 
Market  Co.  (Wyo.  1921),  200  Pac. 
103. 

2.  In  Union  Pac.  R.  Co.  v.  Pacific 
Market  Co.  (Wyo.  1921),  200  Pac. 
108  the  court  said,  p.  110: 

"The  secretary  of  the  plaintiff  com- 
pany testified  that  after  the  sheep 
arrived  at  Laramie,  but  before  they 
were  dipped,  he  had  there  several 
conversations  with  two  agents  of  the 
defendant;  that  the  purpose  of  the 
conversations  on  his  part  was  to  in- 
duce the  defendant  'to  release'  the 
sheep,  he  insisting  that  they  did  not 
need  dipping,  and  should  be  continued 
on  their  journey;  that  in  the  course 
of  those  conversations  he  stated  that 
if  the  sheep  were  dipped  'there  would 
be  considerable  shrinkage,  *  *  * 
and  that  we  (plaintiff)  would  hold 
the  company  (defendant)  responsible 
for  it — would  look  to  them  (defen- 
dant) for  damages.'  Unless  these 
statements  constituted  a  presentation 
of  the  claim  for  damages  within  the 
meaning  of  the  shipping  contract, 
there  was  no  such  claim  presented  in 
time,  and  defendant's  request  for  a 
directed  verdict  in  its  favor  should 
have  been  granted  on  this  ground. 

What  would  be  considered  a 
presentation  of  a  claim  cannot,  we 
think,  be  determined  by  any  definite 
rule  that  would  be  applicable  to  every 
case  that  might  arise.  In  Georgia  F. 
&  A.  R.  Co.  v.  Blish,  supra,  it  is  said 
that  the  stipulation  'is  addressed  to 
a  practical  exigency  and  it  is  to  be 
construed  in  a  practical  way,'  and 
that  a  substantial  compliance  there- 
with on  the  part  of  the  shipper  is  all 


that  is  required.  The  purpose  of  the 
stipulation  is  to  allow  the  carrier  an 
opportunity  to  investigate  the  claim 
and  either  settle  it  or  prepare  for  its 
contest.  All  the  particulars  need  not 
be  stated  in  the  claim,  and  assuming 
that  it  is  presented  in  time  and  in 
the  form  required,  it  is  sufficient  if 
it  give  the  carrier  reasonable  notice 
of  the  character  of  the  demand  which 
it  is  required  to  settle  or  contest. 
This  is  a  fair  statement  of  the  rule 
which  we  gather  from  the  Blish  Case, 
upon  which  plaintiff  relies. 

But  in  the  case  at  bar  there 
was  no  reasonable  notice  within  that 
rule  of  the  character  of  the  claim. 
The  statements  at  Laramie  by  plaint- 
iff's secretary  to  defendant's  agents 
were  made  before  plaintiff  had  sus- 
tained any — except,  possibly,  nominal 
— damages,  and  hence  before  he  had 
any  substantial  claim.  He  could  not 
and  did  not  apprise  the  defendant  of 
the  extent  or  amount  of  plaintiff's 
damages,  and  did  not  direct  the  de- 
fendant' s  attention  to  any  act  of 
negligence,  by  which  he  claimed  the 
plaintiff  had  been  injured.  In  making 
those  statements,  as  appears  from  the 
record  now,  and  doubtless  as  appear- 
ed to  defendant's  agents  at  the  time, 
it  was  not  intended  to  make  or  pre- 
sent a  claim,  and  it  would  be  unrea- 
sonable to  say  that  the  defendant 
should  then  have  taken  and  accepted 
as  a  claim  statements  which  were  ap- 
parently made  for  another  purpose. 
There  are  no  facts  disclosed  which 
rendered  it  impracticable  or  even  dif- 
ficult for  the  plaintiff  to  have  pre- 
sented his  claim  within  proper  time, 
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of  claim  within  a  provision  in  an  interstate  bill  of  lading  requir- 
ing notice  of  claim  of  damages  to  be  made  within  10  days ;  such 
conversation   taking  place   before   any   injury   was   suffered,   and 


after  the  cause  and  extent  and 
amount  of  it  became  known  to  him. 

Kidwell  v.  Oregon  S.  L.  R.  Co., 
supra,  is  in  point.  The  facts  were 
similar  to  those  in  the  case  at  bar, 
except  that  there  the  complaints  of 
the  shipper  were  made  after  his  dam- 
ages had  been  sustained,  and  gave 
some  information  as  to  the  negligence 
which  was  the  cause  of  his  injury.  It 
was  held  that  there  could  be  no  re- 
covery, for  the  reason  that  a  claim 
had  not  been  presented,  and,  among 
other  things,  the  court  said: 

'If,  on  arrival  of  live  stock  at  des- 
tination, the  shipper  who,  as  in  this 
case,  accompanies  them  finds  that 
they  have  been  injured  by  the  negli- 
gence of  the  carrier,  it  is  a  reasonable 
provision  of  the  shipping  contract 
that  he  give  notice  to  the  carrier  of 
the  extent,  nature,  and  amount  of  his 
claim  for  damages,  and  that  this  shall 
be  done  before  the  stock  are  mingled 
with  other  stock,  in  order  that  the 
carrier  may  have  the  opportunity  to 
make  timely  investigation  and  pro- 
tect itself  against  fictitious  or  imagin- 
ary claims.  It  is  no  compliance  with 
such  a  provision  to  remark  to  a 
freight  agent  of  the  carrier  along 
the  line  of  the  route  that  the  shipper 
is  going  to  put  in  a  claim  for  dam- 
ages. Nor  is  it  a  compliance  to  in- 
form the  agent  at  the  place  of  destin- 
ation that  there  will  be  a  claim 
against  the  company  for  damages.  To 
impart  the  information  that  a  claim 
will  be  presented  is  not  to  present  'a 
claim  for  loss,  damage,  or  detention.' 
It  does  not  inform  the  carrier  of  the 
nature,  extent,  amount,  or  cause  of 


damage.  It  gives  no  definite  state- 
ment of  facts  upon  which  an  investi- 
gation may  be  had,  or  which  shows 
that  an  investigation  is  required.' 

It  is  suggested  that  this  decision 
is  inconsistent  with  the  later  decision 
of  the  Supreme  Court  in  the  Blish 
case.  The  particular  point  of  dis- 
agreement is  not  specified,  and  we 
have  not  discovered  any,  unless  it  be 
that  by  the  language  which  we  have 
quoted  from  the  former  case  too 
great  emphasis  is  placed  upon  the 
fact  that  the  shipper  spoke  in  the  fu- 
ture tense,  saying  that  he  "was  going 
to  put  in  a  claim,"  etc.,  while  in  the 
latter  case  no  consideration  is  given 
to  a  like  defect  in  the  wording  of  a 
telegram  by  which  the  claim  was 
made. 

In  a  case  where  the  shipper  has 
an  existing  claim,  which  he  presents 
to  the  carrier  by  a  notice  or  demand 
sufficiently  definite  to  impart  infor- 
mation of  the  character  of  the  claim, 
the  fact  that  he  uses  the  words  'I 
will  claim,'  instead  of  'I  do  claim,' 
may  well  be  regarded  as  a  technical, 
and  not  substantial,  defect,  especially 
where  the  claim  is  fully  and  prompt- 
ly investigated  by  the  carrier,  as  in 
the  Blish  Case  and  in  E.  H.  Emery 
&  Co.  v.  Wabash  Ry.  Co.,  183  Iowa, 
687,  166  N.  W.  600.  The  Kidwell 
Case  did  not  present  any  such  state 
of  facts,  and  we  think  the  main 
ground  for  the  decision  was  that  the 
complaints  of  damage  and  notices  of 
an  intention  to  file  a  claim  were  too 
indefinite,  in  substance,  to  meet  the 
object  and  purpose  of  the  require- 
ment of  the  bill  of  lading,  as  the  car- 
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not  directing  the  carrier's  attention  to  any  act  of  negligence  by  which 
the  shipper  claimed  he  was  injured.7  An  oral  notice  that  a  ship- 
ment has  been  lost  followed  by  a  ''tracer"  sent  out  by  the  car- 
rier is  an  attempt  to  locate  it  is  not  a  compliance  with  such  pro- 
vision.8 

Waiver  of  Notice.    Where  a  carrier  has  filed  a  form  of  bill  of 


rier  was  not  thereby  informed  of  the 
nature,  extent,  amount,  or  cause  of 
damage.  The  same  thought  might 
have  been  expressed  by  saying  in  the 
language  of  the  Blish  Case,  that  the 
carrier  was  not  informed  of  the 
'character  of  the  claim/  We  think, 
therefore,  there  is  no  conflict  in  the 
fundamentals  of  the  two  decisions. 
Certainly,  in  the  instant  case,  we  are 
not  tempted  to  place  any  importance 
upon  the  mere  fact  that  the  claim  was 
spoken  of  in  the  future  tense,  for  the 
use  of  any  other  tense  with  reference 
to  a  claim  which  existed  only  in  an- 
ticipation would  have  been  absurd. 

Olson  v.  Chicago,  B.  &  Q.  R.  Co., 
250  Fed.  372,  162  G  C.  A.  442,  is  the 
only  case  that  has  come  to  our  at- 
tention in  which  the  shipper  relied 
upon  a  notice  given  before  the  dam- 
age was  sustained,  and  there,  even 
though  the  carrier  investigated  the 
claim,  it  was  held  that  the  notice  was 
insufficient.  In  Blair,  etc,  Co.  v.  St. 
Joseph  &  G.  I.  R.  Co.  (Mo.  App.) 
180  S.  W.  412,  it  was  contended  that 
the  plaintiff  had  given  notice  only 
that  he  would,  in  the  future,  present 
a  claim;  but  it  was  held,  without 
stating  the  facts,  that  the  evidence 
showed  notice  of  'a  present  claim/ 
which  had  been  investigated  by  defen- 
dant 

We  have  examined  many  state  de- 
cisions which  have  followed  the  rule 
of  the  Blish  Case;  some  which  have, 


perhaps,  gone  a  step  beyond  the  hold- 
ing in  that  case ;  and  some  which  ap- 
pear to  be  flatly  in  conflict  with  that 
and  other  federal  cases  which  have 
held  that  the  requirement  of  notice 
may  not  be  waived.  Without  citing 
those  cases,  we  may  remark  that  we 
do  not  find  that  the  rules  of  the  fed- 
eral courts  have  been  disregarded  or 
relaxed  in  any  case,  except  where  it 
was  proved  that  the  carrier's  atten- 
tion was  called  to  the  nature  and  ex- 
tent of  the  damage,  and  an  examina- 
tion duly  made,  or  that  there  were 
other  similar  circumstances  from 
which  it  appeared  that  the  carrier 
had  had  every  advantage  intended  to 
be  secured  to  it  by  the  stipulation 
requiring  notice  of  the  claim.  The 
instant  case  presents  none  of  those 
features,  and,  in  fact,  discloses  no  cir- 
cumstances from  which  it  may  be  in- 
ferred either  that  the  stipulation  was 
complied  with,  or  that  such  com- 
pliance would  have  been  superfluous. 
It  follows  that  the  defendant  was 
entitled  to  an  instructed  verdict  The 
judgment  is  reversed,  and  the  case 
remanded,  with  direction  that  judg- 
ment be  entered  for  defendant. 

Reversed." 

7.  Union  Pac  R.  Co.  v.  Pacific 
Market  Co.  (Wyo.  1921),  200  Pac 
108. 

8.  Carbic  Mfg.  Co.  v.  Western 
Express  Co.  (Minn.  1921),  184  N. 
W.  35. 
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lading  for  interstate  shipments  with  the  Interstate  Commerce 
Commission  and  such  form  has  been  approved  by  the  Commis- 
sion, a  provision  therein  to  the  effect  that  no  claim  for  loss  or 
damage  can  be  enforced  unless  notice  of  such  claim  was  given 
in  writing  within  the  time  prescribed  therein  cannot  be  waived 
by  the  carrier.9 


9.  Carbic  Mfg.  Co.  v.  Western  Ex- 
press  Co.  (Minn,  1921),  184  N.  W. 
35. 

In  Carbic  Mfg.  Co.  v.  Western  Ex- 
press Co.  (Minn.  1921),  184  N.  W. 
35,  the  court  said: 

"Plaintiff  appeals  from  a  judg- 
ment for  defendant.  Plaintiff  sued  for 
the  value  of  25  carbic  lights  deliv- 
ered to  defendant  at  Duluth,  Minn., 
to  be  transported  to  Dover,  N.  J., 
which  were  lost  in  transit  and  never 
delivered.  The  shipment  was  made 
under  a  bill  of  lading  known  as  the 
uniform  express  receipt  which  pro- 
vided that,  as  a  condition  precedent 
to  recovery,  claims  for  loss  or  damage 
•must  be  made  in  writing  to  the  orig- 
inating or  delivering  carrier  within 
four  months  after  delivery  of  the 
property  or,  in  case  of  failure  to 
make  delivery,  within  four  months 
after  a  reasonable  time  for  delivery 
has  elapsed.'  This  form  of  receipt 
had  been  filed  with,  and  approved  by, 
the  Interstate  Commerce  Commission 
in  connection  with  the  defendant's 
tariff  rates. 

"Only  two  questions  are  pre- 
sented: (1)  Can  defendant  waive  the 
provision  of  the  contract  which  made 
the  presentation  of  a  claim  in  writ- 
ing within  the  stipulated  time  a  con- 
dition precendent  to  the  right  to 
maintain  the  action?  (2)  Has  plaint- 
iff complied  with  this  provision  in 
substance  ? 

"1.     It  is  conceded  that  defendant, 


by  its  conduct,  has  waived  the  re- 
quirement in  question  if  it  had 
power  to  waive  such  a  requirement. 

"The  shipment  was  in  interstate 
commerce.  That  interstate  com- 
merce is  now  governed  exclusively 
by  the  federal  statutes  and  'by  the 
common-law  principles  accepted  and 
enforced  by  the  federal  courts'  has 
become  too  thoroughly  established 
to  require  the  citation  of  authorities. 
Consequently  we  must  look  to  and 
follow,  the  decision  of  the  federal 
courts  in  so  far  as  they  have  de- 
termined the  questions  which  arise  in 
respect  to  such  commerce.  The  case 
of  A.  J.  Phillips  Co.  v.  Grand  Trunk 
W.  Ry.  Co.,  236  U.  S.  662,  35  Sup. 
Ct.  444,  59  L.  Ed.  774,  did  not  in- 
volve the  precise  question  here  pre- 
sented, but  the  question  whether  a 
carrier  could  waive  a  provision  of  the 
statute  limiting  the  time  within  which 
an  action  could  be  brought  against 
it.    The  court  said: 

"  To  permit  a  railroad  company  to 
plead  the  statute  of  limitations  as 
against  some,  and  to  waive  it  as 
against  others  would  be  to  prefer 
some  and  discriminate  against  others 
in  violation  of  the  terms  of  the  Com- 
merce Act  which  forbids  all  devices 
by  which  such  results  may  be  ac- 
complished. The  prohibitions  of  the 
statute  against  unjust  discrimination 
relate  not  only  to  inequality  of 
charges  and  inequality  of  facilities, 
but  also  to  the  giving  of  preferences 
by   means    it   consent   judgments   or 
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the  waiver  of  defences  open  to  the 
carrier.  The  railroad  company  there- 
fore was  bound  to  claim  the  benefit 
of  the  statute  here.' 

"In  Georgia,  F.  &  A.  Ry.  Co.  v. 
Blish  Milling  Co.,  241  U.  S.  190,  36 
Sup.  Ct.  541,  60  L.  Ed.  948,  the  mill- 
ing company  sued  the  terminal  carrier 
for  a  quantity  of  flour  damaged  in 
transit  and  refused  by  the  consignee. 
The  carrier  asserted  as  a  defense  that 
the  milling  company  had  failed  to 
file  a  claim  in  writing  within  four 
months  as  required  by  the  bill  of 
lading.    The  court  said : 

"  The  provision  in  question  is  not 
to  be  construed  in  one  way  with  re- 
spect to  the  initial  carrier  and  in  an- 
other with  respect  to  the  connecting 
or  terminal  carriers.  As  we  have 
said,  the  latter  takes  the  goods  under 
the  bill  of  lading  issued  by  the  initial 
carrier,  and  its  obligations  are  meas- 
ured by  its  terms.  *  *  *  The 
parties  could  not  waive  the  terms  of 
the  contract  under  which  the  ship- 
ment was  made  pursuant  to  the  fed- 
eral act;  nor  could  the  carrier  by  its 
conduct  give  the  shipper  the  right  to 
ignore  these  terms  which  were  appli- 
cable to  that  conduct  and  hold  the 
carrier  to  a  different  responsibility 
from  that  fixed  by  the  agreement 
made  under  the  published  tariffs  and 
regulations.  A  different  view  would 
antagonize  the  plain  policy  of  the  act 
and  open  the  door  to  the  very  abuses 
at  which  the  act  was  aimed.  [Citing 
cases.]  We  are  not  concerned  in  the 
present  case  with  any  question  save 
as  to  the  applicability  of  the  provis- 
ion, and  its  validity,  and  as  we  find 
it  to  be  both  applicable  and  valid,  ef- 
fect must  be  given  to  it.' 

"The  court  held,  however,  that  the 
requirement  had  been  complied  with 
in  substance  in  that  case. 


"St.  Louis,  I.  M.  &  S.  Ry.  Co.  v. 
Starbird,  243  U.  S.  592,  37  Sup.  Ct. 
462,  61  L.  Ed.  917,  was  a  suit  for 
damages  to  a  shipment  of  peaches  in 
which  notice  of  the  claim  had  not 
been  given  in  writing  within  the  stip- 
ulated time.  The  court,  after  con- 
sidering prior  cases  and  remarking 
that  a  notice  in  writing  'puts  in  per- 
manent form  the  evidence  of  an  in- 
tention to  claim  damages'  and  en- 
ables the  carrier  to  make  such  in- 
vestigation as  the  case  requires,  said : 

"'We  find  nothing  unreasonable  in 
the  stipulation  concerning  notice,  and 
there  was  no  attempt  made  to  comply 
with  it.  We  therefore  think  the  Su- 
preme Court  of  Arkansas  erred  in 
holding  that  verbal  notice  to  the 
dockmaster  of  the  condition  of  the 
peaches  was  a  compliance  with  the 
terms  of  the  contract/ 

"In  Missouri,  K.  &  T.  Ry.  Co.  v. 
Ward,  244'  U.  S.  383,  37  Sup.  Ct.  617, 
61  L.  Ed.  1213,  the  initial  carrier  is- 
sued a  through  bill  of  lading  for  a 
shipment  of  live  stock.  A  connecting 
carrier,  on  receiving  the  shipment,  is- 
sued a  second  bill  of  lading  contain- 
ing different  terms  and  sought  to  de- 
fend the  action  on  the  ground  that 
the  shipper  had  failed  to  comply  with 
the  terms  of  the  second  bill  of  lad- 
ing. After  holding  that  'the  bill  of 
lading  required  to  be  issued  by  the 
initial  carrier  upon  an  interstate 
shipment  governs  the  entire  transpor- 
tation/ and  that  the  issuance  of  the 
second  bill  of  lading  was  of  no  effect, 
the  court  said: 

"The  railway  companies  also  con- 
tend that  the  acceptance  of  the  second 
bill  of  lading  operated  as  a  waiver  of 
all  rights  thereafter  accruing  under 
the  first.  The  record  discloses  no  evi- 
dence of  intention  to  make  such  a 
waiver  and  there  was  no  considera- 
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tion  for  it.  Furthermore,  as  stated 
in  Georgia,  F.  &  A.  R.  Co.  v.  Blish 
Mill.  Co.,  241  U.  S.  190,  197  [60  L. 
Ed.  948,  952]  the  parties  could  not 
waive  the  terms  of  the  contract  under 
which  the  shipment  was  made  pur- 
suant to  the  federal  act  *  *  *  A 
different  view  would  antagonize  the 
plain  policy  of  the  act  and  open  the 
door  to  the  very  abuses  at  which  the 
act  was  aimed/ 

"Southern  Pacific  Co.  v.  Stewart, 
248  U.  S.  446,  39  Sup.  Ct.  139,  63  L. 
Ed.  350,  was  an  action  to  recover 
damages  for  injuries  to  cattle  in 
which  the  shipper  had  failed  to  give 
a  written  notice  within  the  prescribed 
time,  but  alleged  and  sought  to  prove 
that  the  carrier  had  waived  this  re- 
quirement. The  trial  court  submitted 
the  question  of  waiver  to  the  jury, 
which  found  in  favor  of  the  shipper. 
The  court  said: 

"'Considering  the  principles  and 
conclusions  approved  by  our  opinions 
in  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Starbird,  243  U.  S.  592  [61  L.  Ed. 
917),  and  Erie  R.  Co.,  v.  Stone,  244 
U.  S.  332  [61  L.  Ed.  1173],  announced 
since  the  judgment  below,  and  the 
cases  therein  cited,  no  extended  dis- 
cussion is  necessary  to  show  that 
upon  the  facts  here  disclosed  the  stip- 
ulation between  the  parties  as  to 
notice  in  writing  within  ten  days  of 
any  claim  for  damages  was  valid. 
And  we  also  think  those  opinions 
make  it  clear  that  the  circumstances 
relied  upon  by  the  shipper  are  inade- 
quate to  show  a  waiver  by  the  carrier 
of  written  notice  as  required  by  the 
contract.  The  trial  court  erred  in 
giving  to  the  jury  the  instruction 
quoted  above;  and  it  should  have 
granted  the  carrier's  request  for  a  di- 
rected verdict' 
"Baltimore  &  O.  R.  Co.  v.  Leach, 


249  U.  S.  217,  39  Sup.  Ct  254,  63  L. 
Ed.  570,  was  an  action  for  damages  to 
cattle  in  which  the  carrier  alleged 
that  the  shipper  had  failed  to  serve  a 
written  notice  of  claim  within  the 
prescribed  time.    The  court  said: 

"This  averment  was  not  denied; 
but  the  shipper  replied  that  he 
promptly  advised  the  railroad's  agent 
at  Georgetown  of  all  essential  facts 
and  maintained  that  requirements  in 
respect  of  written  notice  to  general 
freight  agent  had  been  waived 

"  The  point  involved  has  been  dis- 
cussed in  our  recent  opinions  and  we 
can  find  nothing  which  takes  this  case 
out  of  the  rule  requiring  compliance 
with  a  provision  in  a  bill  of  lading 
like  the  one  above  quoted.' 

"In  Texas  &  P.  Ry.  Co.  v.  Leather- 
wood,  250  U.  S.  478,  39  Sup.  Ct  517, 
63  L.  Ed.  1096,  the  initial  carrier  is- 
sued a  through  bill  of  lading  for  a 
shipment  of  horses  which  contained 
a  provision  barring  any  action  for 
damages  unless  brought  within  six 
months.  Two  of  the  connecting  car- 
riers before  accepting  the  shipment 
required  the  shipper  to  accept  and 
sign  new  bills  of  lading.  These  bills 
of  lading  did  not  contain  the  above 
limitation.  More  than  a  year  there- 
after the  shipper  brought  suit  against 
the  two  carriers  who  had  issued  the 
new  bills  of  lading  for  injuries  to  the 
horses  while  in  transit  The  carriers 
interposed  as  a  defense  that  the  ac- 
tion was  barred  by  the  stipulation  in 
the  original  bill  of  lading.  The  court 
after  referring  to  the  ruling  in  Mis- 
souri, K.  &  T.  R.  Co.  v.  Ward,  supra, 
in  respect  to  a  second  bill  of  lading 
said: 

"  'We  held  that  the  second  bill  of 
lading  was  void,  since  under  the  Car- 
mack  Amendment  the  several  car- 
riers must   be  treated,   not   as   inde- 
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pendent  contracting  parties,  but  as 
one  system,  and  that  the  connecting 
lines  become  in  effect  mere  agents 
whose  duty  it  is  to  forward  the  goods 
under  the  terms  of  the  contract  made 
by  their  principal,  the  initial  carrier, 
and  that  they  are  prevented  by  law 
from  varying  the  terms  of  that  con- 
tract. *  *  *  As  stated  in  Georgia, 
F.  &  A.  R.  Co.  v.  Blish  Mill  Co.,  241 
U.  S.  190,  197  [60  L.  Ed.  948,  952], 
the  parties  to  a  bill  of  lading  cannot 
waive  its  terms,  nor  can  the  carrier 
by  its  conduct  give  the  shipper  the 
right  to  ignore  them.  "A  different 
view  would  antagonize  the  plain  pol- 
icy of  the  act  and  open  the  door  to 
the  very  abuses  at  which  the  act  was 
aimed."  The  bill  of  lading  given  by 
the  initial  carrier  embodies  the  con- 
tract for  transportation  from  point  of 
origin  to  destination;  and  its  terms 
in  respect  to  the  conditions  of  liability 
are  binding  upon  the  shipper  and  up- 
on all  connecting  carriers,  just  as  a 
rate  properly  filed  by  the  initial  car- 
rier is  binding  upon  them.  Each  has 
in  effect  the  force  of  a  statute,  of 
which  all  affected  must  take  notice. 
That  a  carrier  cannot  be  prevented 
by  estoppel  or  otherwise  from  taking 
advantage  of  the  lawful  rate  proper- 
ly filled  under  the  Interstate  Com- 
merce Act  is  well  settled/ 

"Erie  Ry.  Co.  v.  Shuart,  250  U.  S. 
465,  39  Sup.  Ct.  519,  63  L.  Ed.  1088, 
was  a  suit  for  injuries  to  a  ship- 
ment of  horses  in  which  the  shipper 
lia.I  t^iied  to  give  a  written  notice  as 
required  by  the  contract.  The  court 
said: 

"  'Under  our  former  opinions,  the 
clause  requiring  presentation  of  a 
written  claim  is  clearly  valid  and 
controlling  as  to  any  liability  arising 
from  beginning  to  end  of  the  trans- 
portation contracted  for/ 


"In  Olson  v.  C,  B.  &  Q.  Ry.  C,  250 
Fed.  372,  162  C.  C.  A.  442,  the  Circuit 
Court  of  Appeals  for  this  circuit  has 
adopted  and  applied  the  same  rule. 
And  this  rule  was  also  recognized 
by  the  Circuit  Court  of  Appeals  of 
the  Ninth  Circuit  in  Kidwell  v.  Ore- 
gon Short  Line,  208  Fed.  1,  125  C.  C 
A.  313. 

"We  think  the  federal  Supreme 
Court  has  made  it  clear  that  a  pro- 
vision in  the  bill  of  lading  requiring 
notice  in  writing  within  a  stipulated 
time  of  claims  for  loss  or  damage,  as 
a  condition  precedent  to  the  Tight  to 
enforce  such  claims,  cannot  be  waived 
by  the  parties  nor  by  any  act  or  con- 
duct of  the  carrier.  Plaintiff  urges 
that  this  rule  should  be  applied  only 
where  the  carrier  offers  the  shipper 
an  election  between  different  rates 
which  give  him  different  rights,  but, 
as  we  understand  the  federal  decis- 
ions, they  do  not  limit  the  rule  to 
such  cases,  but  apply  it  in  all  cases. 
The  rule  thus4  announced  is  not  the 
rule  heretofore  followed  by  this 
court,  as  is  shown  by  Banks  v.  Penn- 
sylvania Ry.  Co.,  Ill  Minn.  48,  126 
N.  W.  410,  Gamble-Robinson  Co.  v. 
Northern  Pacific  Ry.  Co.,  119  Minn. 
40,  137  N.  W.  19,  Shama  v.  Chicago, 
M.  &  St.  P.  Ry.  Co.,  128  Minn.  522, 
151  N.  W.  406  and  other  cases,  but  we 
fell  constrained  to  adopt  and  follow  it 
as  the  rule  enforced  by  the  federal 
courts  in  respect  to  shipments  in  inter- 
state commerce.  That  the  courts  gen- 
erally have  taken  this  view  of  the 
meaning  and  effect  of  the  federal 
cases  is  shown  by  the  numerous  deci- 
sions which  have  adopted  and  applied 
the  rule.  The  following  are  examples : 
Metz  v.  Boston  &  M.  Ry.  Co.  227 
Mass.  307,  116  N.  E.  475;  Houston 
Ry.  Co.  v.  Houston  Packing  Co. 
(Tex.  Civ.  App.)    203    S.   W.  1140; 
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Missouri,  K.  &  T.  Ry.  Co.  v.  Lynn, 
62  Okl.  17,  161  Pac  1058;  Wall  v. 
Northern  Pacific  Ry.  Co.,  53  Mont 
81,  161  Pac  518,  L  R.  A.  1917C,  433; 
L.  &  N.  Ry.  Co.  v.  Johnson,  182  Ky. 
418,  206  S.  W.  638;  Abell  v.  A.,  T. 
&  S.  F.  Ry.  Co,  100  Kan.  238,  164 
Pac  269,  L.  R.  A.  1918E,  782;  Dean 
v.  Southern  Ry.  Co.,  107  S.  C.  25,  91 
S.  E.  1042;  Bryan  v.  L.  &  N.  Ry.  Co. 
174  N.  C.  177,  93  S.  E.  750,  L  R.  A 
1918A,  938;  Southern  Ry.  Co.  v. 
Lewis,  139  Tenn.  37,  201  S.  W.  131, 
L.  R.  A.  1918C,  976;  Cudahy  Packing 
Co.  v.  A.  T.  &  S.  F.  Ry.  Co.  198  Mo. 
App.  520,  201  S.  W.  623." 

The  court  continued: 

"Plaintiff  contends,  but  appar- 
ently without  any  great  degree  of 
confidence,  that  it  had  complied  with 
the  requirement  of  the  contract  in 
substance.  This  contention  rests  on 
the  fact  that  a  little  less  than  five 
months  after  making  the  shipment 
plaintiff  telephoned  to  defendant's  of- 
fice at  Duluth  that  the  shipment  had 
been  lost  and  requested  that  a  'tracer' 
be  sent  out,  and  the  further  fact  that 
defendant  prepared  a  'tracer*  describ- 
ing the  shipment  and  sent  it  to  the 


connecting  carrier  to  whom  the  ship- 
ment had  been  delivered,  and  also 
sent  a  copy  of  it  to  plaintiff  Con- 
ceding that  the  notice  by  telephone 
was  within  four  months  after  a  rea- 
sonable time  for  delivery,  and  also 
.conceding  that  it  was  sufficient  in 
substance,  which  is  doubtful,  it  was 
oral  only,  and  the  cases  above  cited 
establish  beyond  question  that  an  oral 
notice  is  not  sufficient  where  the  con- 
tract requires  a  notice  in  writing. 
Plaintiff  urges  that  the  tracer  sent 
out  by  defendant  was  in  writing  and 
in  connection  with  the  oral  notice 
should  be  given  effect  as  a  claim  for 
the  loss.  This  tracer  was  not  made 
or  presented  by  plaintiff,  and  did  not 
purpose  to  assert  or  acknowledge  a 
claim  for  compensation  on  the  part 
of  any  one.  It  was  made  and  sent 
out  by  the  carrier  in  an  attempt  to 
locate  the  shipment,  and  cannot  be 
construed  as  in  substance  a  compli- 
ance with  the  requirement  that  a 
party  claiming  compensation  for  a 
loss  must  make  a  claim  therefor  in 
writing  within  the  prescribed  time. 
Cudahy  Packing  Co.  v.  A.,  T.  &  S. 
F.  Ry.  Co.,  198  Mo.  App.  520,  201 
S.  W.  623." 
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CHAPTER  VIII. 

DAMAGES  RECOVERABLE 

Limitation  of  Liability  in  General.  While  a  common  car- 
rier may  charge  a  rate  for  transportation  of  freight,  to  be  de- 
termined according  to  the  value  of  the  article  shipped,  the  carrier 
cannot,  by  an  arbitrary  agreement  as  to  the  value  of  the  article, 
limit  its  liability  for  its  loss  or  damage  through  the  fault  of  the 
carrier.1  Where  the  agent  of  the  shipper,  when  delivering  to 
the  carrier  for  transportation  an  article  of  freight,  states  to  the 
agent  of  the  carrier  that  he  does  not  know  the  value  of  the  ship- 
ment, but  at  the  suggestion  of  the  agent  of  the  carrier  receiving 
the  shipment  the  value  is  arbitrarily  fixed  at  a  sum  far  below  the 
true  value  of  the  shipment,  and  a  rate  is  made  on  the  basis  of 
such  fixed  value,  such  an  arrangement  cannot  as  a  matter  of 
law  be  held  to  be  a  bona  fide  effort  between  the  carrier  and 
shipper  to  fix  the  value  of  the  article  for  the  purpose  of  determin- 
ing the  rate.1 

Sale  at  a  Specified  Price.  Where  a  motorcar  company  shipped 
cars  to  itself,  and  title  did  not  pass  to  the  purchaser  until 
the  shipment  arrived  and  the  draft  was  paid,  the  rights  of  the 
purchaser  as  to  injuries  to  the  car  while  in  shipment  were  no 
different  than  the  rights  of  the  motorcar  company,  and  it  could 
recover  no  more  than  the  motorcar  company  could  have  re- 

1.    Bailey  v.  American  Ry.  Express  the  amount  agreed  upon,  and  the  di- 

Co.  (Ga.  1921),  108  S.  E.  103.  rectiqn  of  a  verdict  for  the  shipper, 

In  a  suit  by  a  shipper  against  the  uPon  motj<?n  of  thc  carrier  for  the 

carrier  to  recover  for  the  loss  of  U*  sAum   ?f  W   waL  crror'     **xXt*,ny- 

shipment  at  its  true  value,  which,  as  Amencan    R*    Express    Co.     (Ga. 

appears  from  the  evidence,  amount-  " 

ed  to  several  hundred  dollars,  it  was  2.    Bailey  v.  American  Ry.  Express 

error  to  hold  that  the  carrier  could  Co.   (Ga.  1921),  108  S.  E.  303. 
not  recover  a  sum  in  excess  of  $50, 
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covered  if  it  had  sued,  which  was  what  purchaser  had  already 
agreed  to  pay,  less  the  value  of  the  injured  cars.* 

Special  Damages.  Where  an  express  company  wrongfully 
marked  a  shipment  C.  O.  D.,  and  thereby  caused  failure  of  a 
sale,  and  it  knew  that  claimant  was  a  wholesale  dealer  in  coffee, 
and  by  reason  of  the  indorsed  value  knew  the  selling  price,  it 
was  charged  with  knowledge  that  claimant  usually  made  a  profit 
in  business,  and  the  item  of  profit  was  within  the  rule  that  a 
party  breaking  a  contract  is  liable  for  damages  he  should  rea- 
sonably expect  to  arise  from  the  breach  of  contract.4  So  where 
by  reason  of  such  wrongful  marking  the  shipper  lost  a  customer, 
the  carrier  is  not  liable  for  loss  of  business,  good  will,  and  patron- 
age, where  it  was  not  notified  that  the  shipment  was  to  a  customer, 
and  that  a  loss  of  patronage  was  likely  to  result  from  a  mistake.5 
In  another  case  the  claimant  was  bitten  by  a  dog  suspected  of  having 
hydrophobia.  The  claimant's  physician  shipped  the  dog's  head  to 
Manhattan  for  the  purpose  of  ascertaining  whether  or  not  the  dog 
had  hydrophobia  at  the  time  it  bit  the  claimant.  The  box  con- 
taining the  shipment  was  marked,  "Dog's  Head,  .Rush."  The 
carrier  was  informed  of  the  accident  to  the  claimant  and  of  the 
purpose  for  which  the  head  was  being  shipped  to  Manhattan. 
The  head  was  not  delivered.    Held,  that  the  carrier  was  liable  for 

3.  M.  C.  Johnson  Motor  Co.  v.  be  expected  from  the  negligent  act, 
Payne.  Director  General  of  Rail-  damages  on  this  count  will  not  be 
roads  (S.  E.  1921),  107  S.  E.  252.         sustained.    American  Ry.  Express  Co. 

A      A        .         0      „  r  v.  Bean  (Tex.  1921),  233  S.  \V.  561. 

4.  American    Ry.    Express   Co.   v. 

Bean  (Tex.  1921),  233  S.  W.  561.  in    an    action    against    a    rai|road 

5.  American  Ry.  Express  Co.  v.  comPany  f°r  negligently  marking  a 
Bean  (Tex.  1921),  233  S.  W.  561.  shipment  C   O.   D.,  when  it  should 

have  been  on  time,  where  the  manager 

In  an  action  against  a  carrier  for  of  claimant's  customer  testified  that 

negligently  marking  a  shipment  C.  O.  he  quit  trading  with  claimant  because 

t).   because   f  f   the   loss   of   business,  of    claimant's   competition    with    him 

patronage,  and  good  will,  in  the  ab-  in   sale  of  goods  to  cafes,   the  evi- 

sence  of  a  showing  of  notice  to  the  dence  does  not  support  a  finding  of 

carrier  at  the  time  of  the  making  of  loss  of  business,  patronage,  and  good 

the  contract,  or  of  the  negligent  act  will  on  account  of  the  negligence  of 

or   omission,   that   the  loss  of   busi-  carrier.     American  Ry.   Express  Co. 

ness,  patronage,  and  good  will  was  to  v.  Bean  (Tex.  1921),  233  S.  VV.  561. 
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the  expense  of  the  shipment,  the  mental  pain  caused  the  claimant, 
the  expense  incurred  for  medical  treatment  to  prevent  hydro- 
phobia, the  pain  caused  by  that  treatment  and  the  damage  sus- 
tained by  loss  of  time  while  taking  it,  although  the  treatment 
proved  to  be  unnecessary/* 


6.  Austin  v.  American  Ry.  Express 
Co.  (Kans.  1921),  200  Pac  293. 

In  Austin  v.  American  Ry.  Ex- 
press Co.  (Kans.  1921),  200  Pac.  293, 
the  court  said : 

"The  defendant  appeals  from  an 
order  denying  its  motion  to  strike 
out  certain  allegations  of  the  plain- 
tiffs petition  and  from  an  order  over- 
ruling a  demurrer  to  it.  The  petition 
of  the  plaintiff  alleged: 

'"(3)  That  on  the  2d  day  of  May, 
1920,  he  was  bitten  by  a  dog,  and 
from  its  conduct  and  actions  plaintiff 
was  reasonably  apprehensive  that  it 
had  hydrophobia. 

"'(4)  That  said  plaintiff,  reason- 
ably apprehending  that  said  dog  had 
hydrophobia,  after  consulting  two  or 
more  doctors  decided  to  have  an  ex- 
amination made  of  said  dog. 

"'(5)  That  the  head  of  said  dog 
was  cut  off  and  prepared  for  shipment 
by  Dr.  J.  H.  Knapp;  and  that  said 
dog's  head  was  packed  in  ice  by  Dr. 
Knapp  and  delivered  to  the  afore- 
mentioned defendant. 

"'(6)  That  the  package  containing 
said  dog's  head  was  delivered  to  the 
defendant  on  May  2,  1920 ;  said  pack- 
age being  addressed  to  the  Veteri- 
nary Department,  Kansas  State  Agri- 
cultural College,  Manhattan,  Kan., 
and  that  the  charges  were  prepaid 
thereon. 

"'(7)  That  the  package  contain- 
ing said  dog's  head  was  marked 
"Dog's  Head,  Rush,"  and  that  Dr. 
J.   H.   Knapp   specifically  called   de- 


fendant's attention  to  the  fact  that 
said  box  contained  a  dog's  head  and 
that  the  dog  had  bitten  plaintiff  that 
day  and  that  the  head  was  being  sent 
to  Manhattan  to  be  examined  by  a 
state  officer,  who  would  ascertain 
whether  or  not  said  dog  had  the  hy- 
drophobia when  it  bit  the  plaintiff, 
and  the  defendant  thereupon  prom- 
ised to  express  the  same  on  the  first 
train,  and  that  the  same  was  shipped 
from  Arkansas  City,  Kan.,  on  the 
evening  of  May  2,  1920,  on  train  No. 
18. 

"'(8)  That  the  plaintiff  is  in- 
formed and  believes  that  specialists 
in  the  Veterinary  Department  of  the 
Kansas  State  Agricultural  College 
can  ascertain  by  testing  and  examin- 
ing a  dog's  head  whether  or  not  said 
dog  had  hydrophobia  when  it  died, 
and  that  the  head  was  sent  for  this 
purpose  so  that  it  might  be  deter- 
mined whether  or  not  the  plaintiff, 
who  had  been  bitten  by  said  dog,  was 
in  danger  of  having  hydrophobia. 

'"(9)  That  the  plaintiff  is  informed 
and  believes  that  a  dog  which  has  hy- 
drophobia can  by  its  bite  communi- 
cate this  disease  to  a  person,  unless 
certain  remedies  be  taken  within  a 
short  time  from  the  time  being  bitten, 
but  if  these  remedies  be  taken  the  dis- 
ease can  be  avoided. 

"'(10)  That  the  dog's  head  was 
never  delivered  to  the  aforemen- 
tioned Veterinary  Department,  and 
that  the  defendant  willfully  and  wan- 
tonly failed  to  deliver  the  same. 
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"'(11)  That  if  the  defendant  had 
done  its  duty  and  delivered  the  pack- 
age containing  the  head  of  said  dog 
to  the  address  it  would  have  been  as- 
certained to  a  certainty  whether  or 
not  said  dog  had  hydrophobia  when 
it  bit  the  plaintiff  and  the  plaintiff 
would  have  been  informed  of  the  re- 
sult of  said  examination. 

"  '(12)  That  by  reason  of  the  neg- 
ligence, carelessness,  willfulness,  and 
wantonness  of  the  defendant  in  fail- 
ing to  deliver  said  dog's  head  the 
plaintiff  was  compelled  to  receive 
medical  attention  for  the  purpose  of 
avoiding  possible  hydrophobia,  being 
reasonably  apprehensive  of  the  same 
and  not  knowing  whether  or  not  said 
dog  had  said  disease. 

"'(13)  That  by  reason  of  said 
treatment  and  medical  attention 
plaintiff  was  unable  to  work  for  26 
days,  which  resulted  in  a  loss  of  $338 
to  said  plaintiff,  and  that  the  cost  of 
said  treatment  and  medical  attention 
was  $150,  and  that  the  plaintiff  un- 
derwent grievous  physical  pain  and 
mental  suffering  and  was  sick  for 
weeks,  all  of  which  would  not  have 
occurred  had  it  been  ascertained  that 
said  dog  did  not  have  hydrophobia, 
since  which  time  plaintiff  has  become 
convinced  that  said  dog  did  not  have 
hydrophobia.' 

"Judgment  was  asked  for  $2,900. 
The  motion  was  as  follows: 

"'Defendant  moves  to  strike  par- 
agraphs 3,  4,  5,  8,  9,  11,  12,  and  13 
from  the  petition  on  the  ground  that 
the  same  charge  damages  sustained 
by  defendant  because  of  the  alleged 
fact  that  it  did  not  prevent  the  neces- 
sity of  plaintiff's  taking  treatment  to 
prevent  hydrophobia  that  might  pos- 
sibly have  resulted  from  the  bite  of 
the  dog  in  question,  which  said  dam- 


ages are  remote,  speculative,  imma- 
terial, and  uncertain  and  not  recover- 
able in  thxS  action,  and  the  allegations 
do  not  tend  to  furnish  any  measure 
of  damages  recoverable  in  the  case.' 

"It  is  argued  on  both  the  motion 
and  the  demurrer  that  the  defend- 
ant's negligence  was  not  the  proxi- 
mate cause  of  the  fear  and  anxiety  of 
the  plaintiff  and  of  his  being  com- 
pelled to  submit  to  medical  treat- 
ment for  the  purpose  of  preventing 
hydrophobia,  but  that  the  proximate 
cause  of  these  things  was  the  bite  of 
the  dog. 

"The  defendant  was  negligent  in 
not  delivering  the  dog's  head.  The 
damages  that  resulted  from  that  neg- 
ligence can  be  recovered.  The 
charges  that  were  paid  for  the  ship- 
ment can  be  recovered  and  thus  far 
the  petition  states  a  cause  of  action 
sufficient  to  justify  the  court  in  over- 
ruling the  demurrer;  but  this  does 
not  meet  the  questions  argued.  What 
damages  set  out  can  be  recovered  un- 
der the  allegations  of  the  petition? 
The  difficulty  is  in  correctly  answer- 
ing this  question.  The  defendant 
knew  or  ought  to  have  known  that  de- 
lay would  cause  intense  anxiety  on 
the  part  of  the  plaintiff;  that  delay 
would  cause  him  to  seriously  con- 
sider the  matter  of  taking  treatment 
without  waiting  until  the  last  min- 
ute for  a  report  from  an  examination 
of  the  dog's  head;  that  the  plaintiff 
would  probably  feel  compelled  to 
take  treatment,  even  though  it  should 
afterward  prove  unnecessary  to  do 
so;  and  that  time  would  be  lost 
while  medical  treatment  was  being 
taken.  All  these  things  must  have 
been  anticipated  by  the  defendant 
and  must  have  been  within  the  con- 
templation of  the  parties  at  the  time 
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the  shipment  was  made ;  damages  can 
be  recovered  therefor. 

"This  principle,  the  one  which 
should  be  applied,  is  found  in  Hanna 
v.  Railway  Co.,  89  Kan.  503,  132  Pac 
154,  where  the  following  language 
was  used: 

"  The  principles  of  negligence  and 
of  liability  therefor  are  the  same 
whether  the  negligence  is  a  breach  of 
duty  implied  by  law,  in  the  absence 
of  all  contract,  or  a  breach  of  duty 
arising  out  of  a  contractual  relation; 
the  difference  being  only  as  to  the  ex- 
tent of  liability.  Where  the  duty 
arises  out  of  contract,  such  damages 
only  can  be  recovered  for  a  breach 
of  the  contract  as,  under  all  the  cir- 
cumstances, could,  at  the  time  of 
the  making  of  the  contract,  have 
been  reasonably  anticipated  from  a 
breach  thereof.'    SyL  1. 

"In  the  Hanna  Case  the  plaintiff 
recovered  substantial  damages  for  in- 
convenience, physical  pain,  and  suffer- 
ing caused  by  the  failure  of  the  de- 
fendant  to   send   a   telegram   trans- 


mitting railroad  tickets  and  money  to 
the  plaintiff  in  the  union  depot  at  St 
Joseph,  Mo.,  where  she  was  at  the 
time  with  three  small  children  with- 
out money  or  food.  The  defendant 
was  informed  of  the  situation  and 
agreed  to  transmit  the  tickets  and 
money,  but  failed  to  do  so.  In  the 
present  case  the  defendant  was  noti- 
fied of  the  contents  of  the  package 
and  of  the  purpose  for  which  it  was 
being  shipped.  Failure  to  deliver 
was  not  the  proximate  cause  of  the 
injury  to  the  plaintiff,  but  it  was  a 
proximate  cause  of  his  anxiety  and 
of  his  unnecessarily  taking  treatment 
to  prevent  hydrophobia. 

"A  case  on  all  fours  with  this  one 
is  Miller  v.  Express  Co.,  99  S.  C  333, 
83  S.  E.  449.  There  a  dog's  head  had 
been  shipped  by  the  father  of  the 
plaintiffs,  who  were  children,  for 
the  purpose  of  ascertaining  whether 
the  animal  had  hydrophobia  at  the 
time  it  bit  the  plaintiffs.  There  was 
delay  in  delivering  the  head,  and  the 
express  company  was  held  liable. 

"The  judgment  is  affirmed." 
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ACTIONS  AT  LAW  FOR  DAMAGES, 

Jurisdiction  of  Courts.1 

Statute  of  Limitations.*  A  provision  in  a  bill  of  lading  limit* 
ing  the  time  of  bringing  suit  for  loss  or  damage  to  two  years 
and  one  day  after  delivery  of  the  property  held  valid  and  en- 
forceable.8 In  Leigh  Ellis  &  Co.  v.  Payne,  Agent,  274  Fed. 
443,  the  court  said:  "On  March  25,  1918,  the  Director  Gen- 
eral of  Railroads  issued  a  bill  of  lading  for  cotton  moving  in 
interstate  commerce,  'consigned  to  order  of  Savage  Cotton  Com- 
pany. Incorporation.  *  *  *  No.  of  packages,  200.  De- 
scription of  articles  and  special  marks,  B/C  two  hundred, 
marked  M.  A.  R.  S.  Car  initials,  A.  C.  L.  No.  40779  and  Wa- 
bash No.  71014.  Weight  (subject  to  correction)  99,300  lbs.'— 
with  freight  prepaid  in  a  stated  amount.  Among  the  condi- 
tions indorsed  on  the  bill  and  referred  to  in  its  face  was  this: 
'Sec.  3.  *  *  *  And  suits  for  loss,  damage  or  delay  shall 
be  instituted  only  within  two  years  and  one  day  after  delivery 
of  the  property,  or  in  case  of  failure  to  make  delivery  then 
within  two  years  and  one  day  after  a  reasonable  time  for  deliv- 
ery has  elapsed.'  A  similar  bill  was  issued  for  100  other  bales. 
Savage  Cotton  Company  sold  the  cotton,  indorsed  the  bills  of 

1.  The  venue  of  suits  against  the  that  a  suit  in  renewal  of  one  dismissed, 

Federal   Agent  on   causes  of   action  but  which  had  been  brought  in  time, 

arising  out  of  the  operation  of  any  shall  stand  on  the  same  footing  as  to 

particular    railroad    by    the    govern-  limitations   as  the  original   suit,  ap- 

ment   is   that   fixed   by   law   for  the  plied    only    to    statutory    limitations, 

prosecution    of    such    suits    on    such  and    does    not    extend    the   time    for 

causes  of  action  as  if  they  had  arisen  bringing  suit  barred  by  a  limitation 

against   such   carrier,   under   Federal  in  a  contract  with  a  carrier.   Leigh 

Transportation     Act     1920,     §     206.  Ellis    &    Co.    v.    Payne,    Agent,    274 

Pavne,     Agent,    v.     Coleman     (Tex.  Fed.  443. 

192*1),  232  S.  W.  537.  . 

3.    Leigh   Ellis    &    Co.    v.   Payne, 

2.  The   Georgia   statute   providing      Agent,  274  Fed.  443. 
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lading  and  attached  them  to  a  draft  on  plaintiff,  who  paid  the 
draft  and  took  up  the  bills.  The  300  bales  of  cotton  were  duly 
delivered,  but  were  found  to  weigh  26,839  pounds  less  than  the 
weights  stated  in  the  bills.  A  claim  was  made  for  the  short- 
age, and  a  suit  filed  within  two  years  and  one  day  from  the 
delivery,  which  was  dismissed  because  brought  in  the  wrong 
venue.  Within  six  months  of  the  dismissal,  but  more  than  two 
years  and  one  day  after  delivery,  this  suit  was  filed  in  renewal 
of  that.  1.  The  suit  is  barred  by  the  contract  limitation.  In 
dealing  with  a  90-day  limitation  in  a  bill  of  lading  for  live  stock, 
the  Supreme  Court,  in  1913  said:  'The  policy  of  statutes  of 
limitation  is  to  encourage  promptness  in  the  bringing  of  actions, 
that  the  parties  shall  not  suffer  by  loss  of  evidence  from  death 
or  disappearance  of  witnesses,  destruction  of  documents  or  fail- 
ure of  memory.  But  there  is  nothing  in  the  policy  or  object  of 
such  statutes  which  forbids  the  parties  to  an  agreement  to  pro- 
vide a  shorter  period,  provided  the  time  is  not  unreasonably 
short.  That  is  a  question  of  law  for  the  determination  of  the 
court.  *  *  *  The  provision  requiring  suits  to  be  brought 
within  ninety  days  is  not  unreasonable.'  M.,  K.  &  T.  Railroad 
v.  Harriman,  227  U.  S.  657,  33  Sup.  Ct.  397,  57  L.  Ed.  690. 
The  ruling  was  repeated  in  T.  &  P.  Railroad  Co.  v.  Leather- 
wood,  250  U.  S.  479,  39  Sup.  Ct.  517,  63  L.  Ed.  1096,  as  to  a  six- 
months  limitation  in  a  bill  of  lading  issued  before  the  Act  of 
March  4,  1915.  38  Stat.  1196.  That  act  provided:  'It  shall  be 
unlawful  for  any  *  *  *  common  carrier  to  provide  by  rule, 
contract,  regulation,  or  otherwise  a  shorter  period  for  giving 
notice  of  claims  than  ninety  days  and  for  the  filing  of  claims 
a  shorter  period  than  four  months  and  for  the  institution  of 
suits  than  two  years.'  This  act  plainly  recognizes  the  propriety 
in  bills  of  lading  of  contract  limitations  for  the  bringing  of 
suits,  and  names  two  years  as  a  reasonable  period  to  be  stipu- 
lated. There  is  nothing  in  the  Bills  of  Lading  Act  of  August 
29,  1916,  39  Stat.  538  (Comp.  St.  §§8604aaa-8604w),  to  the 
contrary.  The  ruling  of  the  Interstate  Commerce  Commission, 
in  Decker  &  Sons  v.  Director  General,  55  Interst.  Com.  R.  453, 
is  not  controlling  here.  Its  conclusion  that  the  voluntary  pay- 
ment of  meritorious  claims,  duly  presented  and  held  up  without 
action   for  more   than   two   years,  was   not   improper,    did   not 
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necessarily  require  a  consideration  of  the  question  whether  a 
suit  could  be  then  maintained.  So  its  conclusion  that  for  the 
future  bills  of  lading  ought  to  date  the  limitation  on  suits  from 
the  rejection  of  the  claim,  though  evidently  a  finding  that  the 
dating  of  it  from  the  time  of  delivery  of  the  shipment  was  un- 
reasonable in  a  sense,  did  not  annul  the  rights  of  parties  under 
contracts  made  in  the  past.  Their  rights  are  rather  controlled 
by  the  decisions  and  statutes  referred  to  above.  2.  The  statutes 
of  Georgia  (Park's  Code,  §4381),  as  of  many  other  states,  pro- 
vide, as  an  exception  to  the  legal  periods  of  limitation,  that  a 
suit  in  renewal  of  one  dismissed,  but  which  had  been  brought  in 
time,  should  stand  on  the  same  footing  as  to  limitation  as  the 
original  suit.  But  the  plaintiff  here  is  not  met  with  any  statute 
of  limitations,  state  or  federal,  but  only  with  a  contract  limita- 
tion. The  exception  of  the  Georgia  statute  of  limitations  is  not 
imported  as  an  exception  into  the  absolute  stipulation  of  a  con- 
tract. It  has  been  so  ruled  repeatedly  by  the  Supreme  Court  of 
Georgia ;  Melson  v.  Phoenix  Insurance  Co.,  97  Ga.  722,  25  S.  E. 
189;  Gross  v.  Globe  Insurance  Co.,  140  Ga.  531,  79  S.  E.  138. 
In  Riddlesbarger  v.  Hartford  Ins.  Co.,  7  Wall.  386,  391  (19 
L.  Ed.  257),  it  is  declared:  'The  action  mentioned  in  the  con- 
dition, which  must  be  commenced  in  the  twelve  months,  is  the 
one  which  is  prosecuted  to  judgment.  The  failure  of  a  previous 
action  for  any  cause  cannot  alter  the  case  although  such  previous 
action  was  commenced  within  the  period  prescribed.'  The 
plaintiff,  therefore,  derives  nothing  from  his  previous  inef- 
fectual suit.  3.  It  is  said  that  the  contract  limits  only  suits  for 
the  loss  of  or  damage  to  goods  shipped  and  does  not  cover  the 
statutory  liability  here  involved,  and  reference  is  made  to  the 
language  of  section  1  of  the  conditions  indorsed  on  the  bill. 
Whatever  may  be  the  scope  of  section  1,  the  language  of  sec- 
tion 3,  'Suits  for  loss,  damage  or  delay,'  is  broad  enough  to  in- 
clude all  suits  for  damages  arising  out  of  the  contract  of  ship- 
ment, including  the  damage  caused  the  bona  fide  holder  of  an 
order  bill  by  its  misrecitals." 

Parties.4 

4.  The  receivers  of  a  railroad  cor-  tion  may  be  sued  for  a  like  cause  of 
poration  are  subject  to  suit  as  such  action.  Bail  v.  Mabry,  91  Ga.  781, 
in  any  county  in  which  the  corpora-      18   S.   E.  64.     Director   General   of 
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Pleading.5  A  plea  of  privilege  is  prima  facie  evidence  of  the 
facts  alleged  therein.* 

Burden  of  Proof.  Proof  of  the  delivery  of  a  shipment  by  a 
consignor  to  the  carrier  in  good  condition  and  of  its  delivery  to 
the  consignee  at  the  end  of  the  route  in  damaged  condition  is 


Railroads  v.  Beard   (Ga.   1921),   108 
S.  E.  310. 

Where,  on  appeal  from  judgment 
against  a  carrier  and  the  successor  to 
Director  General  of  Railroads,  judg- 
ment is  rendered  on  confession  of  er- 
ror that  plaintiff  take  nothing  by  his 
suk  against  the  carrier,  it  is  imma- 
terial whether  the  particular  carrier 
sued  carried  the  goods  between  the 
places  alleged;  all  the  roads  between 
such  places  being  within  the  control 
of  the  government.  Gulf,  C  &  S.  F. 
Ry.  Co.  et  al.  v.  Bostick  (Tex.  1921), 
233  S.  W.  112. 

In  an  action  for  injury  to  cattle 
against  carrier  and  Director  General 
of  Railroads,  the  successor  to  the  Di- 
rector General  being  made  a  party 
defendant,  judgment  against  the  car- 
rier is  unauthorized,  where  at  time 
of  shipment  government  was  in 
charge  of  railroad.  Gulf,  C  &  S.  F. 
Ry.  Co.  et  al.  v.  Bostock  (Tex.  1921), 
233  S.  W.  112. 

5.  Where  a  shipment  was  made 
from  a  point  on  a  certain  railroad 
and  a  through  bill  of  lading  issued 
in  the  name  of  such  line  for  trans- 
portation over  several  other  lines,  the 
last  of  which  extended  into  the 
county  where  suit  was  brought,  held, 
that  court  erred  in  not  sustaining  a 
plea  of  privilege  filed  by  the  railroads 
not  running  through  such  county  nor 
having  agents  or  representatives 
therein,  where  the  .shipment  in  ques- 
tion had  been  taken  by  a  sheriff  be- 


fore it  had  ever  been  delivered  to 
the  terminal  carrier;  the  shipment 
not  being  "transported"  by  such  last 
carrier  within  the  meaning  of  the 
Texas  statute.  Payne,  Agent,  v. 
Coleman  (Tex.  1921).  232  S.  W.  537. 

Where  a  shipment  originated  on 
one  line,  and  through  bill  of  lading 
was  issued  over  several  other  lines,  a 
petition  against  all  of  the  railroads  to 
recover  for  loss  of  the  goods,  brought 
in  the  county  to  which  the  last  rail- 
road alone  ran,  and  which  alone  had 
representatives  or  agents  therein, 
must  allege  "transportation"  by  such 
last  railroad  in  order  to  bring  the 
case  within  the  Texas  statute  which 
would  permit  the  other  roads  to  be 
sued  with  the  last  road  at  a  place 
where  they  were  not  otherwise  suable. 
Payne,  Agent,  v.  Coleman  (Tex, 
1911),  232  S.  W.  537. 

If  allegations  are  made  which,  if 
true,  confer  venue  on  all  defendants, 
it  is  necessary  for  a  plea  of  priv- 
ilege to  aver  that  these  allegation* 
are  fraudulently  made.  Payne, 
Agent,  v.  Coleman  (Tex.  1921),  232 
S.  W.  537. 

If  claimant  knowing  facts  which 
would  in  law  defeat  venue  in  county 
in  which  action  was  brought,  makes 
allegations  which  would  confer  venue 
in  such  county,  such  allegations  are 
in  law  fraudulent.  Payne,  Agent,  v. 
Coleman  (Tex.  1921),  232  S.  W.  537. 

6.  Payne,  Agent,  v,  Coleman 
(Tex.  1921),  232  S.  W.  537. 
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sufficient  to  sustain  a  recovery  for  damages  against  the  initial 
carrier.7  Where  holders  of  bills  of  lading  of  an  interstate  ship- 
ment prove  nondelivery  of  the  goods  to  the  consignee,  it  is  pre- 
sumed that  they  have  been  lost  by  negligence  of  the  carrier  or 
its  agents,  and  the  burden  of  showing  that  loss  resulted  from 
some  cause  for  which  the  initial  carrier  was  not  responsible  is 
on  it.* 


Competency  of  Witnesses.9 

7.  De  Vita  ct  al.  v.  Payne,  Di- 
rector General  of  Railroads  (Minn. 
1921),  184  N.  W.  184. 

8.  Ostroff  v.  Hustis  (N.  H.  1921), 
114  Atl.  27. 

9.  In  Texas  &  P.  Ry.  Co.  et  al  v. 
Prunty  (Tex.  1916),  223  S.  VV.  625, 
the  court  said,  p.  626: 

"The  first  six  assignments  of  error 
complain  of  the  admission,  over  ob- 
jection, of  certain  questions  and  an- 
swers, and  involve  the  same  question 
of  law.  The  first  assignment  com- 
plained that — 

"'The  court  erred  in  permitting 
plaintiff's  counsel  to  ask  him,  "What 
was  the  difference,  if  any,  between 
the  reasonable  market  value  of  the 
mares  at  the  time  and  in  the  condition 
in  which  they  did  arrive  and  the  con- 
dition in  which  they  should  have  ar- 
rived, handled  with  ordinary  care  and 
diligence?"  To  which  plaintiff 
answered,  "I  think  it  was  anywhere 
from  $20  to  $25  difference." ' 

"The  objection  made  by  defendant 
was  that  said  question  and  answer 
called  for  and  involved  a  conclusion 
of  the  witness  which  he  was  not 
qualified  to  state  and  concerning  a 
matter  properly  for  the  jury  and  not 
for  the  witness,  because  same  in- 
volved a  mixed  question  of  law  and 
fact,  and  because  there  was   no  al- 


legation to  support  it,  and  because  it 
was  incompetent,  irrelevant,  and  im- 
material. The  other  questions  pro- 
pounded are  very  similar  to  this  one, 
and  the  objections  made  thereto  were, 
in  substance,  the  same  as  here  made. 
We  are  of  the  opinion  that  the  as- 
signments should  be  sustained.  As  to 
what  constitutes  ordinary  care  and 
diligence  is  a  question  for  the  jury. 
H.  &  T.  C.  Ry.  Co.  v.  Roberts,  101 
Tex.  418,  108  S.  W.  808;  M.,K.  &  T. 
Ry  v.  Brown,  155  S.  W.  979;  H.  & 
T.  C  Ry.  Co.  v.  Davis,  50  Tex.  Civ. 
App.  74.  109  S.  W.  422;  G.,  C.  &  S. 
F.  Ry.  Co.  v.  Kimble,  49  Tex.  Civ. 
App.  622,  109  S.  W.  235 ;  I.  &  G.  N. 
Ry.  Co.  v.  Hamon,  173  S.  W.  613 ;  17 
Cyc.  57,  58;  G,  C.  &  S.  F.  Ry.  Co.  v. 
Bogy,  178  S.  W.  597.  In  the  case  of 
Railway  v.  Roberts,  supra,  the  ques- 
tion of  error  presented  was  as  to  the 
following  question,  propounded  to 
plaintiff  by  his  counsel,  and  the 
answer  thereto,   to   wit: 

"  'From  your  own  knowledge  and 
experience  as  a  cattleman,  and  from 
your  experience  in  shipping  cattle  to 
the  territory  and  vicinity  over  these 
roads,  having  gone  with  several  ship- 
ments over  the  roads  that  these  cattle 
were  shipped,  what  is  a  reasonable 
time  with  which  to  transport  a  train 
of  cattle  from  Llano  to  Fairfax, 
when  they  are  transported  with  ordi- 
nary care  and  diligence?' 
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"To  this  question  and  any  answer 
that  might  be  made  thereto  the  de- 
fendants objected,  on  the  ground  that 
such  question  was  the  mere  opinion  of 
the  witness  on  a  mixed  question  of 
law  and  fact,  and  that  the  determina- 
tion of  what  was  a  reasonable  time 
was  one  for  the  jury  to  reach  from 
all  the  facts.  But  the  court  overrul- 
ing such  objection,  the  witness  made 
the  following  answer: 

"'I  have  had  to  make  it  in  34 
hours,  and  I  was  thoroughly  satisfied 
anywhere  from  30  to  36  hours 
(would  be  a  reasonable  time  to  make 
the  trip).  In  addition  to  the  objec- 
tion that  the  witness  could  not  testi- 
fy to  what  was  a  reasonable  time 
within  which  to  transport  said  cattle, 
counsel  [in  the  cited  case]  urged 
that  it  was  not  permissible  for  the 
witness  to  testify  what  in  his  opinion 
is  or  is  not  ordinary  care  and  dili- 
gence, and  that  what  is  ordinary  care 
and  diligence  was  likewise  a  mixed 
question  of  law  and  fact,  to  be  de- 
termined by  the  court  or  jury  from  all 
of  the  facts  of  the  particular  case; 
and  to  permit  a  witness  to  give  his 
opinion  thereon  would  be  to  submit 
the  determination  of  the  very  issue 
of  the  case  to  a  witness,  instead  of 
to    the   court   or   jury/ 

"In  answer  to  certified  question 
from  the  Court  of  Appeals  for  the 
Third  District,  the  Supreme  Court 
held  that  the  questions  and  answers 
submitted  did  involve  a  mixed  ques- 
tion of  law  and  fact,  citing  G.,  H.  & 
W.  Ry.  Co.  v.  Hall,  78  Tex.  170,  14 
S.  W.  259,  9  L.  R  A.  289,  22  Am.  St. 
Rep.  42,  and  further  the  court  said: 

"  'In  answering,  if  he  answered  in- 
telligently, the  witness  must  have  de- 
termined for  himself  what  would 
constitute    ordinary    care,    and    then 


have  deduced,  from  a  consideration 
of  all  the  elements  that  would,  in  his 
opinion,  enter  into  the  question  of  the 
time  reasonably  necessary  for  the 
transportation  in  the  exercise  of  such 
care,  a  conclusion  as  to  what  that 
time  should  be.  The  elements  or  facts 
which  should  be  considered  were  first 
to  be  determined  in  part  by  the  court 
in  the  admission  and  exclusion  of 
evidence;  and  the  conclusion  to  be 
drawn  from  them,  as  to  the  time 
reasonably  required  to  carry  the  cat- 
tle to  their  destination  with  ordinary 
diligence  was  then  to  be  drawn  by  the 
jury  by  applying  to  the  facts  admit- 
ted in  evidence  their  own  judgment 
as  to  what  would  constitute  ordinary 
diligence  and  a  reasonable  time.' 

"In  the  instant  case  the  witness 
would  have  to  decide  in  his  own  mind 
what  constituted  handling  with  ordin- 
ary care  and  diligence  on  the  part  of 
the  railway  company,  and  the  condi- 
tion the  horses  would  have  been  in 
if  so  handled,  before  he  would  be 
able  to  intelligently  answer  the  ques- 
tion propounded. 

"The  only  case  cited  by  the  ap- 
pellee which  seems  to  be  in  conflict 
with  the  cases  hereinabove  cited  is 
K.  C,  M.  &  O.  Ry.  Co.  v.  West,  149 
S.  W.  209,  by  the  Austin  Court  of 
Appeals,  opinion  by  Justice  Rice.  In 
that  case  the  witness  did  not  answer 
the  question  containing  the  feature 
objected  to  in  the  instant  case,  and 
therefore  the  expression  of  the  opin- 
ion by  Justice  Rice  that  said  question, 
if  it  had  been  answered,  would  not 
have  been  objectionable,  is  in  the 
nature  of  obiter  dicta.  But,  be  that 
as  it  may,  we  think  the  question  has 
been  definitely  and  unmistakably 
decided  contrary  to  the  opinion  in  the 
West  case,  and  we  are  forced  to  con- 
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Admissibility  of  Evidence.10  In  an  action  for  injuries  to  ship- 
ments of  live  stock  the  trial  court  permitted  the  claimant  to  prove 
that  one  month  later  a  similar  shipment  went  through  with 
only  nominal  injury.  In  holding  such  evidence  was  not  admis- 
sible the  court  said:11  "Over  the  defendant's  objection  the 
court  permitted  the  plaintiff  below  to  prove  that  one  month  after 
the  shipment  in  question  it  shipped  over  the  same  line  800  head 
of  cattle  of  like  kind,  which  it  gathered  from  the  same  range, 
from  Avalon  to  Kansas  City,  and  that  while  the  first  shipment 
required  five  days  in  transit  the  last  went  through  in  three  days, 
that  of  the  last  shipment  only  one  calf  and  two  cows  were  lost, 
and  that  the  shrinkage  in  weight  was  two  or  three  times  more 
per  head  in  the  first  shipment  than  in  the  last  one.    The  effect 


elude  that  the  trial  court  erred  in 
admitting  this  testimony,  and  that 
assignments  1  to  6  inclusive,  should 
be  sustained." 

The  complaint  for  breach  of  two 
implied  obligations  of  a  contract 
being  good  as  to  one,  is  not  demur- 
rable as  a  whole,  but  demurrer  should 
be  to  the  one  defectively  pleaded. 
Western  Union  Telegraph  Co.  v. 
Barbour  (Ala.  1921),  89  So.  299. 

10.  Whether  record  entries  relative 
to  the  issues  made  in  the  regular 
course  of  business  are  properly  veri- 
fied as  a  basis  for  receiving  them  in 
evidence  is  a  question  for  the  exercise 
of  practical  sense  and  sound  discre- 
tion by  the  trial  judge,  and  his  de- 
cision will  not  be  disturbed  on  ap- 
peal if  there  is  any  evidence  reason- 
ably supporting  it.  De  Vita  et  al. 
v.  Payne,  Director  General  of  Rail- 
roads (Minn.  1921),  184  N.  W.  184. 

In  an  action  against  terminal  car- 
rier for  damage  to  shipment,  the  de- 
fendant under  a  general  denial  could 
have  shown  that  the  injury  was  not 
caused  by  the  defendant,  but  by  the 
negligence  of  the  consignor  in  load- 


ing the  shipment.  M.  C  Johnson 
Motor  Co.  v.  Payne,  Director  Gen- 
eral of  Railroads,  (S.  C.  1921),  107 
S.  E.  252. 

In  an  action  against  a  railroad 
company  to  recover  for  car  load  of 
tin  plate  destroyed  by  fire  while 
awaiting  transfer  to  steamer  at  a 
port  of  export,  defended  on  the 
ground  that,  by  giving  notice  of  ar- 
rival to  the  steamship  company, 
which  was  to  export  the  goods,  and 
to  which  the  carrier  had  been  directed 
to  deliver  the  goods,  the  carrier  had 
reduced  its  liability  to  that  of  ware- 
houseman, the  trial  court  properly 
refused  to  allow  the  defendant  rail- 
road company  to  prove  a  custom  at 
the  particular  port  where  the  fire 
occurred,  with  reference  to  notices 
of  arrival  there  of  goods  intended 
for  export;  such  a  custom  not  being 
shown  to  be  sufficiently  general  to 
impute  knowledge  of  its  existence  to 
the  shipper.  Baltimore  &  O.  R.  Co.  v. 
Jones  &  Laughlin  Steel  Co.  (Md. 
1921),  114  Atl.  730. 

11.  Atchison,  T.  &  S.  F.  Ry.  Co. 
v.  Merchants'  Live  Stock  Co.,  273 
Fed.  130,  134. 
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of  this  was  to  bring  into  the  case  many  collateral  issues,  to 
present  issues  of  fact  which  the  Railway  Company  was  not 
prepared  to  meet,  and  to  lead  the  jury  aside  on  an  inquiry  of 
facts  which  would  not  furnish  it  a  safe  guide  in  reaching  a  cor- 
rect and  just  conclusion  on  the  questions  which  it  was  called 
to  hear  and  determine.  What  were  the  comparative  ages  and 
physical  strength  of  the  cattle  in  the  two  shipments?  What 
were  the  comparative  conditions  as  to  flesh?  When  and  to 
what  extent  had  the  cattle  in  each  shipment  been  fed  and 
watered  prior  to  being  put  on  the  cars?  Was  three  days  the 
average  run  from  Avalon  to  Kansas  City  or  was  it  exceptionally 
short?  The  first  would  be  a  fair  guide,  the  latter  misleading. 
How  much  time  was  consumed  in  driving  the  last  shipment 
in  from  the  range  and  what  were  the  conditions  as  to  feed  and 
water  on  the  way,  as  compared  to  the  first  shipment?  What  was 
the  difference  in  weather  conditions,  and  its  effect?  Even  if 
these  inquiries  had  not  been  collateral  and  therefore  irrele- 
vant, the  defendant  could  not  have  been  expected  to  be  pre- 
pared to  meet  them.  We  think  the  challenged  proof  was  irrele- 
vant, misleading  and  prejudicial."  Atchison,  T.  &  S.  F.  Ry. 
Co.  v.  Merchants'  Live  Stock  Co.,  273  Fed.  130,  134. 

Judicial  Notice.12  A  court  will  take  judicial  cognizance  of 
facts  that  may  be  regarded  as  forming  part  of  the  common 
knowledge  of  every  person  in  the  community  of  ordinary  un- 

12.    Judicial  notice  will   be  taken  to  Lampasas,  and  if  the  cattle  were 

that  Walker   D.   Hines,  as   Director  injured  by  his  negligence,  as  alleged, 

General  of  Railroads,  had  control  of  it  is  immaterial  over  what  road  he 

all    railroads    from    Fort    Worth    to  made  the  shipment. 
Temple  and   from  Temple  to  Lam-         „The  CQurt  wiU  take  judidal  cog- 

pasas  in  the  state  of  Texas.    Gulf,  C.  nizance  ^  facts  that  may  be  regarded 

&  S.  F.  Ry.  Co.  et  al.  v.  Bostick  (Tex.  as    forming    part    of    the    common 

1921),  233  S.  W.  112.  knowledge  of   every  person   in   that 

In  Gulf.  C.  &  S.  F.  Ry.  Co.  et  al.  community  of  ordinary  understanding 

v.   Bostick    (Tex.   1921),  233   S.  W.  aild  intelligence;  or,  in  other  words, 

112,  the  court  said,  p.  113:  the  court  is  presumed  to  know  what 

"We  take  judicial  cognizance  of  the  everybody  in  that  community  of  ordi- 

fact  that  Payne's  predecessor,  Hines,  nary    intelligence    and    information 

as  Director  General  of  Railroads,  had  ought  to  know.    Cyclopedia  of  Law, 

control    of   all    railroads    from   Fort  vol.  16,  p.  852;  1  Wharton  on  Evi- 

Worth  to  Temple,  and  from  Temple  dence,   §  -339;   1   Greenleaf   on  Evi- 
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dence.  This  principle  of  law  has  been 
applied  in  this  state  in  the  following 
cases:  Railway  Co.  v.  State,  72  Tex. 
404,  10  S.  W.  81,  1  L.  R.  A.  849,  13 
Am.  St  Rep.  815,  in  which  is  made 
the  following  citation  from  Wharton 
on  Evidence: 

'A  judge  in  trying  a  case  must  not 
only  exercise  his  own  logical  faculties 
in  construing  and  applying  evidence, 
but  he  must  draw  on  his  own  sources 
of  knowledge  for  such  information 
as  is  common  to  all  intelligent  per- 
sons in  the  same  community/ 

"In  support  of  this  proposition,  the 
court  cites  the  following  cases :  Tren- 
ier  v.  Stewart,  55  Ala.  458;  Gibson 
v.  Stevens,  8  How.  399,  12  L.  Ed. 
1123;  Vanderwerker  v.  People,  5 
Wend.  (N.  Y.)  530;  Pearce  v.  Lang- 
fit,  101  Pa.  507,  47  Am.  Rep.  737; 
Steinmetz  v.  Turnpike  Co.,  57  Ind. 
457;  Tewksbury  v.  Schulenberg,  41 
Wis.  584;  Walker  v.  Allen,  72  Ala. 
456;  Oppenheim  v.  Wolf,  3  Sandf. 
Ch.  (N.  Y.)  571;  Neaderhouser  v. 
State,  28  Ind.  257. 

"In  referring  to  the  statement  in 
16  Cyclopedia,  supra,  Mr.  Justice 
Harper,  in  Ex  parte  Botts,  69  Tex. 
Cr.  R.  161,  154  S.  W.  221,  44  L.  R. 
A.  (N.  S.)  629,  says  that  authori- 
ties in  support  of  this  proposition 
are  cited  in  that  work  from  Ala- 
bama, California,  Connecticut,  Louisi- 
ana, Maine,  Massachusetts,  Michigan, 
Minnesota,  Mississippi,  Missouri,  Ne- 
braska, New  Jersey,  New  York,  Ore- 
gon, Virginia,  Washington  and  the 
United  States  Supreme  Court  In 
Gaddy  v.  Smith,  116  S.  W.  164,  this 
court  applied  this  principle  as  to  loca- 
tion of  the  city  of  Waco,  citing  Car- 
son v.  Dalton,  59  Tex.  502;  Solver 
v.  Romanet,  52  Tex.  567. 

"It  is  true  that  Mr.  Justice  Brown, 
speaking  for  the  court  in  Telegraph 


Co.  v.  Smith,  88  Tex.  13,  30  S.  W. 
550,  said: 

The  distance  between  Dallas  and 
Waxahachia,  the  means  of  travel,  and 
the  time  it  would  require  to  make 
the  trip,  were  not  matters  of  such 
common  knowledge  that  the  jury 
could  determine  the  issue  without  evi- 
dence,9 

"We  take  it  that  the  words  'means 
of  travel'  did  not  refer  to  the  ab- 
sence of  testimony  as  to  whether  or 
not  a  railroad  ran  from  Dallas  to 
Waxahachie.  The  findings  of  fact 
by  the  Court  of  Civil  Appeals  show 
that  there  was  such  a  road,  operating 
both  passenger  and  freight  trains. 
But  there  was  no  evidence  as  to  the 
schedule  of  such  trains,  the  distance 
between  the  points,  or  the  usual  time 
of  making  the  trip.  The  case  was  re- 
versed upon  the  ground  that  the  evi- 
dence as  to  the  contract  sued  on  was 
variant  from  that  alleged  in  the  peti- 
tion. What  Judge  Brown  said  upon 
the  point  above  referred  to  was  very 
proper,  as  informing  the  trial  court 
what  evidence  would  be  necessary  to 
sustain  a  judgment  upon  another 
trial. 

"In  Railway  Co.  v.  State,  supra, 
our  Supreme  Court  held  that  it  would 
take  judicial  cognizance  of  the  fact 
that  certain  railroads  in  this  state 
were  parallel  lines.  After  quoting 
from  Wharton  on  Evidence,  as  here- 
inabove set  out,  and  citing  the  cases 
hereinabove  cited,  Mr.  Justice  Gaines, 
speaking  for  the  court,  said : 

The  authorities  cited  show  that  we 
must  take  notice  of  the  geography  of 
the  state,  and  at  least  of  its  navigable 
streams.  It  is  a  matter  of  history 
that  important  lines  of  railroad,  once 
established,  have  remained  as  fixed 
and  as  permanent  in  their  course  as 
the  rivers  themselves.     They  super- 
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derstanding  and  intelligence,  as  the  court  is  presumed  to  know 
what  everybody  in  that  community  of  ordinary  intelligence 
and  information  ought  to  know.1* 


Questions  for  Jury.14 

*ede,  in  the  main,  all  other  modes  of 
travel  between  the  points  which  they 
touch,  and  become  as  well,  if  not  bet- 
ter, known  than  any  other  geographi- 
cal feature  of  the  country.  Their 
locality  becomes  'notorious  and  indis- 
putable/ For  instance,  can  we  doubt 
that  the  Houston  &  Texas  Central 
road  runs  from  Houston  to  Dallas, 
and  that  the  Gulf,  Colorado  &  Santa 
Fe  touches  with  its  lines  the  same 
points  ?' 

We  do  not  think  that  the  decision 
in  Telegraph  Co.  v.  Smith,  supra, 
was  intended  to  overrule  or  limit  the 
doctrine  as  to  judicial  knowledge  an- 
nounced in  Railway  Co.  v.  State,  su- 
pra. In  Miller  v.  Railway  Co.,  83 
Tex.  520,  18  S.  W.  954,  it  was  said : 

'The  court  would  take  notice  of 
the  locality  of  the  defendant's  line 
of  railways,  for  it  is  a  physical  and 
geographical  fact  of  undisputed  no- 
toriety.' 

In  Ex  parte  Botts,  supra,  the  court 
said: 

'This  court,  soon  after  its  organiza- 
tion, adopted  the  general  rule  laid 
down  by  Mr.  Greenleaf :  'Courts  will 
generally  take  notice  of  whatever 
ought  to  be  generally  known  within 
the  limits  of  their  jurisdiction.' 
Moore  v.  State,  7  Tex.  App.  20.  And 
this  has  always  been  the  rule  in  this 
court  and  the  Supreme  Court' 

It  will  be  seen  from  the  findings 
of  the  jury  as  above  set  out  that 
there  was  no  separation  of  damages 
occasioned  by  rough  handling  and  by 


delay.  The  finding  is  that  the  dam- 
ages were  occasioned  by  both  causes, 
or,  if  by  only  one,  it  is  left  uncertain 
by  which.  There  was  no  evidence  as 
to  the  distance  from  Fort  Worth  to 
Temple  or  from  Temple  to  Lampasas, 
and  no  evidence  of  the  usual  time  con- 
sumed in  making  shipments  between 
these  points. 

Upon  authority  of  Telegraph  Co. 
v.  Smith,  supra,  we  sustain  appellants' 
fourth  assignment  of  error,  which,  in 
effect,  is  that  the  judgment  should 
be  set  aside  because  there  was  no  evi- 
dence as  to  the  matters  above  re- 
ferred  to." 

13.  Gulf,  C.  &  S.  F.  Ry.  Co.  et  al. 
v.  Bostick  (Tex.  1921),  233  S.  W. 
112. 

14.  An  issue  of  fact  as  to  exist- 
ence of  agency  must  be  submitted  to 
the  jury,  if  any  evidence  legally  tend- 
ing to  prove  the  agency  has  been 
offered.  Baltimore  &  O.  R.  Go.  v. 
Jones  &  Laughlin  Steel  Co.  (Md. 
1921),  114  Atl.  730. 

In  an  action  against  the  successor 
to  the  Director  General  of  Railroads 
for  damages  to  cattle,  occasioned  by 
delay  and  rough  handling,  in  which 
there  was  no  evidence  of  delay,  judg- 
ment against  the  successor  cannot  be 
sustained,  where  the  jury  answered 
"Yes"  to  special  issue  whether  cattle 
were  damaged  by  negligence,  either 
by  delay  or  rough  handling  or  both, 
and  then  found  one  sum  as  damages, 
and  judgment  was  entered,  making  a 
joint  and  several  liability  as  to  such 
sum.    Gulf,  C  &  S.  F.  Ry.  Co.  et  al. 
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Instructions,  Verdict  and  New  Trial.15 
Appeal.16 


v.  Hostock  (Tex.  1921),  233  S.  W. 
112. 

The  court  held  that  since  the  in- 
structions of  the  court  did  not  clearly 
allow  the  jury  to  pass  upon  the  ques- 
tion as  to  whether  the  shipper  was 
the  agent  of  the  consignee,  the  judg- 
ment should  be  reversed.  Baltimore 
&  O.  R.  Co.  v.  Jones  &  Laughlin 
Steel  Co.  (Md.  1921),  114  Atl.  730. 

15.  There  was  no  error  in  refusing 
to  give  a  special  charge,  where  other 
charges  were  given  virtually  cover- 
ing the  requested  instruction.  Texas 
&  Pacific  Ry.  Co.  et  al.  v.  Prunty 
(Tex.  1916),  233  S.  W.  625. 

A  motion  to  instruct  the  jury  to 
return  a  verdict  for  defendant  ought 
to  be  granted  when,  at  the  close  of 
all  the  evidence,  the  plaintiff  has 
shown  nothing  that  tends  to  establish 
the  facts  that  constitute  his  cause  of 
action.  Crabill  v.  Oregon  Short  Line 
R.  Co.   (Idaho  1921),  200  Pac.  121. 

An  objection  in  the  trial  court  that 
instruction  was  erroneous  "because 
same  is  not  a  correct  definition  of 
'inherent  vice/  but  is  ambiguous,  un- 
intelligible, misleading,  and  confus- 
ing in  a  manner  calculated  to  be  pre- 
judicial to  defendant,"  fails  to  point 
out  any  error  in  the  charge,  and  the 
appellate  court  might  properly  re- 
fuse to  consider  it.  Texas  &  P.  Ry. 
Co.  et  al.  v.  Prunty  (Tex.  1916), 
233  S.  W.  625. 

In  an  action  against  a  carrier  to 
recover  for  injuries  to  annrals,  the 
court  properly  refused  to  instruct  as 
being  upon  the  weight  of  the  evi- 
dence, "even  if  you  should  think  that 
the     railway     company     negligently 


handled  the  stock  en  route,  and  there- 
by caused  them  to  be  damaged  and 
depreciated  in  value  upon  their  ar- 
rival at  Decatur,  yet  if  you  find  that 
the  injuries  and  depreciation  in  value 
were  only  temporary,  and  that  the 
stock  recovered  from  such  condition 
thereafter  during  the  time  plaintiff 
kept  them,  you  will  take  into  consid- 
eration such  recovery  or  regaining 
of  value  in  determining  the  value  of 
the  stock  at  Decatur."  Tex.  &  P. 
Ry.  Co.  et  al.  v.  Prunty  (Tex.  1916), 
233  S.  W.  625. 

That  the  verdict  is  to  be  rendered 
by  the  court  sitting  as  a  jury  does 
not  impair  the  right  of  either  party 
to  a  correct  statement  of  the  prin- 
ciples by  which  the  decision  of  the 
issues  of  fact  should  be  controlled. 
Baltimore  &  O.  R.  Co.  v.  Jones  & 
Laughlin  Steel  Co.  (Md.  1921),  114 
Atl.  730. 

16.  It  being  clearly  apparent  that 
the  bill  of  exceptions  was  prosecuted 
in  this  court  for  delay  only,  the  sta- 
tutory damages  of  10  per  cent,  are 
awarded  to  the  defendant  in  error. 
Director  General  of  Railroads  v. 
Beard  (Ga.  1921),  108  S.  E.  310. 

Where  successor  to  Director  Gen- 
eral of  Railroads  claimed,  on  appeal 
from  judgment  for  plaintiff  in  action 
for  delay  and  negligent  handling  of 
cattle,  that  there  was  no  evidence 
that  carrier  received  the  cattle,  but 
the  fact,  easily  disproved,  was  not  dis- 
proved, little  evidence  is  required  to 
uphold  the  verdict  and  judgment. 
Gulf,  C.  &  S.  F.  Ry.  Co.  et  aL  v. 
Bostick  (Tex.  1921),  233  S.  W.  112. 

Where  an  action  was  tried  on  an 
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agreed  statement  of  facta,  but  judg-  The  writ  of  certiorari  lies  for  the 

ment   was   incorrectly  rendered   for  correction  of  errors  committed  by  the 

defendant,  the  appellate  court  may,  trial  court     Accordingly,  this  court 

pursuant  to  the  Virginia  Code,  re*  will   not  consider  any  question  not 

verse  the  judgment  for  defendant,  and  passed  upon  by  the  trial  court,  but 

render  judgment  for  plaintiff.    North  raised  for  the  first  time  in  the  briefs 

Shore  Improvement  Co.  v.  New  York,  of  counsel  for  the  plaintiff  in  error  in 

P.  &  N.  R.  Co.  et  al.  (Va.  1921),  108  this  court.    Payne  v.  Cheshire,  (Ga. 

S.  E.  11.  1921),  108S.E.207. 
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!'  s  CHAPTER  XI. 

TELEGRAPH  COMPANIES. 

In  General.  The  transmission  of  a  telegram  between  points 
in  the  state  by  a  route  through  another  state,  uniformly  adopted 
and  used  at  the  time,  is  "interstate  commerce,"  is  governed 
exclusively  by  the  federal  Interstate  Commerce  Act,  so  that 
damages  for  mental  anguish  for  nondelivery  are  not  recover- 
able.1 Under  the  Interstate  Commerce  Act,  placing  telegraph 
and  telephone  companies  engaged  in  interstate  business  under 
federal  control,  a  rule  of  the  company  limiting  its  liability  for 
mistakes  in  the  transmission  of  unrepeated  night  lettergrams 
was  binding,  though  the  company  had  not  filed  its  rates,  rules, 
and  regulations  with  the  Interstate  Commerce  Commission,  and 
though  the  sender  did  not  know  of  the  rule  and  did  not  write 
the  message  on  one  of  the  company's  blanks  on  the  back  of 
which  the  rules  were  printed,  but  telephoned  it  to  the  telegraph 
office.2  A  telegraph  company  is  liable  for  neglect  to  perform 
its  duty  to  the  addressee  of  a  message  as  well  as  to  the  sender, 
and  a  stipulated  limitation  of  liability  binds  both.8  The  fed- 
eral statute,  placing  telegraph  companies  under  the  supervision 
of  the  Interstate  Commerce  Commission  has  ousted  state  juris- 
diction over  legislation  invalidating  limited  liability  stipula- 
tions of  interstate  companies;  but  the  statute  neither  changes 
the  common-law  rule  of  liability  nor  does  it  prevent  the  suitor 
from  pursuing  such  common-law  remedy  in  the  state  courts.4 
Where  neither  the  sender  nor  the  addressee  of  a  cable  message 
which  a  telegraph  company  has  failed  to  transmit  is  shown  to 

1.  Western  Union  Telegraph   Co.         3.    Freschen    et    al.    v.    Western 
v.  Barbour   (Ala.  1921),  89  So.  299.      Union  Telegraph  Co.,  189  N.  Y.   S. 

649. 

2.  Grand  Rapids  Showcase  Co.  v. 

Postal    Telegraph-Cable    Co.    (Mich.         4.    Freschen  et     al.     v.     Western 
1921),  183  N.  W.  731.  Union  Telegraph  Co.,  189  N.  Y.  S. 

649. 
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have  entered  into  a  stipulation  with  the  original  carrier,  or  with 
the  company  itself,  limiting  liability,  or  to  have  had  any  notice 
thereof,  they  are  not  bound,  although  the  blank  on  which  the 
message  was  written  contains  stipulations  of  that  nature.9  A 
telegraph  company  cannot  by  contract  relieve  itself  from  the 
consequences  of  its  willful  misconduct  or  gross  negligence.6  A 
telegraph  company  is  not  liable  for  substantial  damages  for 
delay  in  the  delivery  of  a  telegram  offering  to  loan  plaintiff 
money  with  which  to  purchase  cattle  for  pasturing,  where  the 
evidence  showed  that  the  cattle  in  question  were  not  sold  to 
another  until  long  after  the  telegram  was  delivered,  and  did 
not  show  that  claimant  could  not  have  purchased  them  upon 
receipt  of  the  message.1    Where  a  telegraph  company's  failure 


5.  Freschen  et  al.  v.  Western 
Union  Telegraph  Co.,  189  N.  Y.  S. 
649. 

6.  Freschen  et  al.  v.  Western 
Union  Telegraph  Co.,  189  N.  Y.  S. 
649. 

7.  Cornell  v.  Western  Union  Tele- 
graph Co.  (Cal.  1921),  199  Pac.  1087. 

In  an  action  for  damages  for  de- 
lay in  delivering  a  telegram,  the  mea- 
sure of  damages  is  not  established  by 
the  California  Code,  for  the  breach 
of  a  seller's  agreement  to  deliver 
personal  property,  though  by  the 
delay  plaintiff  was  prevented  from 
buying  cattle,  but  is  the  amount  which 
will  compensate  plaintiff  for  the  de- 
triment approximately  caused  thereby, 
depending  on  whether  the  action  is 
for  breach  of  contract  or  for  tort; 
and  therefore  plaintiff  cannot  recover 
the  difference  between  the  contract 
price  of  the  cattle  which  he  was  pre- 
vented from  buying  and  the  price  at 
which  he  could  have  resold  them 
after  pasturing  them  without  proof 
he  could  not  have  purchased  other 
cattle  in  the  open  market.  Cornell 
v.  Western  Union  Telegraph  Co.  (Cal. 


1921),  199  Pac.  1087. 

The  question  of  the  recover  ability 
of  damages  for  mental  suffering, 
whether  defendant's  liability  be  gov- 
erned by  state  or  federal  law,  cannot 
be  raised  by  a  demurrer  to  com- 
plaint seeking,  for  nondelivery  of  a 
telegram,  not  only  such  damages,  but 
recovery  of  the  charge  paid  for  the 
service  undertaken.  Western  Union 
Telegraph  Co.  v.  Barbour  (Ala.  1921), 
89  So.  299. 

Where  a  complaint  for  nondelivery 
of  a  telegram  seeks  recovery  not  only 
for  metal  suffering  but  recovery  of 
the  charge  paid,  the  question  of  re- 
coverability  for  metal  suffering  can- 
not be  raised  by  plea  that  the  trans- 
mission and  delivery  was  an  act  of 
interstate  commerce,  and  governed  by 
the  federal  Interstate  Commerce  Act. 
Western  Union  Telegraph  Co.  v.  Bar- 
bour (Ala.  1921),  89  So.  299. 

There  may  be  joined  in  the  same 
complaint  in  an  action  on  a  contract 
to  transmit  and  deliver  telegram 
breach  of  the  implied  obligation  to 
do  so  promptly  and  breach  of  the 
implied  obligation,  in  case  of  inability 
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to  transmit  a  cable  message  is  not  shown  to  have  been  due  to 
mistake  in  transcribing  or  difficulty  in  transmitting,  the  failure 
constitutes  gross  negligence,  not  subject  to  a  limitation  of  lia- 
bility.8 In  an  action  for  delay  in  delivering  a  telegram,  whereby 
claimant  was  prevented  from  exercising  an  option  to  purchase 
cattle,  evidence  that  at  the  time  and  place  the  cattle  in  ques- 
tion had  a  market  value  between  $25  and  $35  a  head  is  too  in- 
definite to  support  a  finding  as  to  damages,  especially  where 
the  finding  was  greater  than  the  damages,  if  the  larger  figure 
as  to  market  value  was  taken.*  In  an  action  by  the  addressee 
against  a  telegraph  company  for  damages  for  failure  to  trans- 
mit a  cable  message  containing  an  offer  to  purchase  brass  tubes, 
the  claimant  may  show  whether  he  would  have  accepted  the 
offer,  and  on  such  testimony  it  becomes  a  question  of  fact 
whether  or  not  he  would  have  so  accepted.10  In  an  action  by  the 
addressee  against  a  telegraph  company  for  failure  to  transmit 
a  cable  message  containing  an  offer  to  purchase  brass  tubes 
where  it  is  shown  that  he  would  have  accepted  the  offer,  the 
measure  of  damages  is  the  difference  between  the  market  price 
and  the  contract  price.11  A  complaint  for  failure  of  a  telegraph 
company  to  transmit  and  deliver  a  message  promptly  need  not 
charge  negligence;  absence  of  negligence  in  respect  to  such 
failure  being  a  legal  excuse  therefor,  and  so  defensive  matter.1* 

to   transmit   and   deliver,   to   inform  agent,    guaranteed    delivery    of    the 

sender  thereof.    Western  Union  Tele-  money,  was  in  fact  made,  held  a  ques- 

graph   Co.  v.   Barbour    (Ala.   1921),  tion  for  the  jury  under  the  evidence, 

89  So.  299.  Sturner  v.  Western  Union  Telegraph 

A   complaint   alleging   undertaking  Co.,  189  N.  Y.  S.  537. 

of  telegraph  company  to  transmit  and  &    Freschen    et    al.    v.    Western 

deliver    message,    also    facts     from  Union  Telegraph  Co.,  189  N.  Y.  S. 

which  the  law  implies  an  obligation  549 

to  transmit  and  deliver  promptly,  and  g     CorneU  y  Wcstern  Unbn  Tele- 

charging  breach  in  accordance   with  h  ^     ^   mi)    100  pac   1Q87 

the  duty  assumed,  is  sufficient    Wes-  .*     „       . 

tern  Union  Telegraph  Co.  v.  Barbour  *?'    ^chen    et    al.    v.    Western 

(Ala.  1921),  89  So.  299.  Un,on  T«legraph  Co.,  189  N.  Y.  S. 

In   an   action  against   a  telegraph  M 

company  to  recover  money  sent  by  H-    Freschen    et    al.    v.    Western 

claimant  to  his  wife  abroad,  which  Union  Telegraph  Co.,  189  N.  Y.  S. 

was  not  delivered  to  the  wife,  whether  649. 

the  contract  claimed  by  claimant,  that  12.    Western  Union  Telegraph  Co. 

the   telegraph   company,   through   its  v.  Barbour  (Ala.  1921),  89  So.  299. 
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It  is  the  duty  of  a  telegraph  company  to  inform  the  sender  of  a 
message,  not  only  of  inability  to  transmit  it,  but  of  inability  to 
deliver  it  after  transmission.1*  "Promptly,"  within  the  im- 
plied undertaking  of  a  telegraph  company,  on  accepting  a  mes- 
sage for  transmission,  to  transmit  and  deliver  it  promptly 
means  expeditiously  and  without  undue  delay,  that  is,  as  quickly 
as  practicable  under  the  circumstances.14  Where  claimant's 
wife  and  stepdaughter  went  away  for  the  summer,  and  the 
wife  developed  blood  poisoning,  necessitating  an  operation  from 
which  she  died,  and  the  telegraph  company  did  not  deliver  to 
claimant  messages  from  his  stepdaughter  announcing  the  con- 
dition of  her  mother  and  requesting  money  and  that  claimant 
come  at  once,  the  suspense  and  fear  of  claimant  after  receiving 
a  wire  announcing  his  wife's  death  was  reflex  suffering  in  an- 
ticipation of  the  suffering  of  the  wife  and  daughter  too  re- 
mote and  speculative  to  support  actionable  damage  therefor, 
as  was  a  delay  of  12  hours  in  preparation  of  the  body  of  claim- 
ant's wife  for  burial  claimed  to  have  been  caused  by  the  delay 
in  communicating  with  him.18  Where  claimant,  who  could  not 
read  or  write  requested  a  telegraph  company  to  transmit  money 
to  his  wife  abroad,  asking  if  they  would  guarantee  delivery, 
and  was  told  by  the  agent  that  the  company  would  guarantee 
return  of  the  principal  amount,  though  not  the  charges,  in  case 
of  failure  to  deliver,  claimant  is  not  bound  by  conditions  printed 
on  the  receipt  limiting  liability  of  the  company  to  its  own 
lines,  and  exonerating  it  beyond  them,  unless  he  knew  of  such 
clause,  or  the  circumstances  charged  him  with  notice  thereof.16 
A  stipulation  in  a  contract  for  the  delivery  of  a  telegram  that 
notice  of  claim  must  be  presented  within  60  days  constitutes 
no  exemption  from  liability  for  gross  negligence.11 

13.  Western  Union  Telegraph  Co.      487. 

v.  Barbour  (Ala.  1921),  89  So.  299.         ^     _  ...  ^  _.  . 

16.    Stumer     v.     Western     Union 

14.  Western  Union  Telegraph  Co.      Telegraph  Co.,  189  N.  Y.  S.  537. 


v.  Barbour  (Ala.  1921),  89  So.  299. 

IS.    Western  Union  Telegraph  Co. 
v.   Waller    (Tex.   1921),  232   S.   W.      649. 


17.    Freschen    et    al.    v.    Western 
IS.    Western  Union  Telegraph  Co.      Union  Telegraph  Co.,  189  N.  Y.  S. 
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CHAPTER  I. 


CONTROL  AND  REGULATION. 

Federal  Legislation.  The  power  to  regulate  interstate  com- 
merce extends  and  applies,  not  only  to  commerce  itself,  but  em- 
braces all  the  instrumentalities,  agencies,  and  means  by  which 
such  commerce  is  carried  on.1 

Who  Are  Common  Carriers.  To  constitute  a  person  a  com- 
mon carrier  of  goods  in  a  particular  instance  the  carriage  in 
question  must  be  over  a  route  or  within  a  territory  over  or 
within  which  there  has  been  a  general  undertaking  by  the 
person,  a  holding  of  himself  out  as  undertaking  to  carry  goods 
for  the  public  generally,  as  a  business,  over  that  route  or  within 
that  territory,  which  undertaking  may  be  either  express  or  may 
be  implied  from  conduct  by  a  series  of  acts  by  known  habitual 
continuance  in  such  line  of  business.2    Private  carriers  are  those 


1.  Payne  v.  Bassett  (Tex.  1921), 
235  S.  W.  917. 

The  construction  of  a  statute  must 
rest  on  the  language  used  therein,  not 
on  the  views  of  an  individual  mem- 
ber of  the  Senate  or  House  in  de- 
bate on  the  measure;  such  views  not 
representing  the  reasons  for  the  ma- 
jority support  thereof.  Hance  Bros. 
Co.  v.  American  Ry.  Express  Co., 
190  N.  Y.  S.  530. 

The  cases  of  Berry  et  al.  v.  W.  Va. 
&  P.  R.  R.  Co.,  44  W.  Va.  538,  30 
S.  E.  143,  67  Am.  St.  Rep.  781,  Hur- 
ley &  Son  v.  N.  W.  Ry.  Co.,  68  W. 
Va.  471,  69  S.  E.  904,  and  Hutchin- 
son v.  U.  S.  Express  Co.,  63  W.  Va, 
128,  59  S.  E.  949,  14  L.  R.  A.  (N.  S.) 
393,  are  inapplicable  to  interstate  ship- 


ments made  pursuant  to  the  contract 
contained  in  such  Uniform  Bill  of 
Lading.  Del  Signore  v.  Payne,  Di- 
rector General  (W.  Va.  1921),  109 
S.  E.  232. 

2.  Ney  v.  Haun  (Va.  1921),  109  S. 
E.  438. 

Truck  driver  engaged  in  the  trans- 
fer business  in  a  certain  place  under 
license,  but  not  licensed  to  engage  in 
such  business  in  another  city  and  not 
pursuing  the  business  of  carrying 
goods  over  a  route  from  such  other 
city  to  a  third  city,  and  never  hav- 
ing held  himself  out  as  undertaking 
to  carry  goods  for  the  public  generally 
between  them,  did  not,  in  undertaking 
to  transport  goods  between  such 
places   in  a  particular   instance,  as- 
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who,  without  being  engaged  in  such  business  as  a  public  em- 
ployment, undertake  to  deliver  goods  or  passengers  in  a  par- 
ticular case  for  hire  or  reward.* 
What  is  an  Interstate  Shipment.4 


sume  the  liability  of  a  common  car- 
rier. Ncy  v.  Haun  (Va.  1921),  109 
S.  E.  438. 

Where  persons  calling  themselves 
forwarders  are  so  conducting  their 
business  as  to  lead  the  public  to  be- 
lieve that  they  are  carriers  and  are 
employed  as  carriers  to  ship  goods 
without  any  knowledge  of  their  true 
character,  the  liability  of  a  common 
carrier  will  attach  to  them.  Slutzkin 
v.  Gerhard  &  Hey,  191  N.  Y.  S.  104. 

3.  Rathbun  v.  Ocean  Accident  & 
Guarantee  Corp.  (111.  1921),  132  N.  E. 

754. 

4.  Goods  are  in  interstate  com- 
merce when  they  have  been  delivered 
for  continuous  transportation  to  a 
point  of  destination  located  in  another 
state.  Texas,  etc.  R.  Co.  v.  Sabine 
Tram  Co.,  227  U.  S.  Ill,  123,  33  Sup. 
Ct.  229,  57  L.  Ed.  442;  Southern  Pa- 
cific Terminal  Co.  v.  Interstate  Com- 
merce Com.,  219  U.  S.  498,  527,  31 
Sup.  Ct.  279,  55  L.  Ed.  310;  Coe  v. 
Errol,  116  U.  S.  517,  6  Sup.  Ct.  475,  29 
L.  Ed.  715.  In  order  for  a  shipment, 
thus  destined  from  the  beginning  for 
such  continuous  transportation,  to  be 
interstate  in  character,  it  is  not  re- 
quired that  it  be  originally  routed  by 
the  initial  carrier  to  a  point  of  desti- 
nation beyond  the  limits  of  the  state, 
since  the  nature  and  essential  charac- 
ter of  the  transportation  is  the  con- 
trolling factor.  Texas,  etc.,  R.  Co.  v. 


Sabine  Tram  Co.,  supra.  See,  also, 
Gulf,  etc,  Ry.  Co.  v.  Texas,  204  U.  S. 
403,  414,  27  Sup.  Ct  360,  51  L.  Ed. 
540;  Penn.  R.  Co.  v.  Clark,  238  U.  S. 
456,  35  Sup.  Ct  896,  59  L.  Ed.  1406; 
111.  Cent  R.  Co.  v.  De  Fuentes,  236; 
U.  S.  157,  35  Sup.  Ct.  275,  59  L.  Ed. 
517.  Thus,  while  the  rulings  made  by 
this  court  in  Augusta  Brokerage  Co. 
v.  Central  of  Ga.  Ry.  Co.,  5  Ga.  App. 
187,  62  S.  E.  996,  in  the  light  of  sub- 
sequent decisions  by  the  Supreme 
Court  of  the  United  States,  appear 
too  broad  in  their  statements,  still, 
where,  as  in  the  instant  case  (con- 
trary to  what  were  the  facts  in  Gal- 
veston, etc.,  Ry.  Co.  v.  Woodbury, 
254  U.  S.  357,  41  Sup.  Ct.  114,  65  L. 
Ed. ),  the  baggage  was  moved  un- 
der an  intrastate  ticket,  and  where  the 
journey  itself  was  in  no  sense  con- 
tinuous, nor  had  ever  been  so  declared 
or  intended,  the  mere  fact  that  the 
passenger  may  have  intended,  after 
remaining  several  days  at  the  point  of 
destination  provided  by  the  intra- 
state ticket,  to  extend  her  journey  to 
another  point  beyond  the  limits  of  the 
state,  could  not  be  taken  as  such  a 
fact  as  to  render  the  initial  travel  and 
transportation  interstate  in  character. 
"There  is  no  presumption  that  a 
transportation  when  commenced  is  to 
be  continued  beyond  the  state  limits." 
Gulf,  etc.,  Ry.  Co.  v.  Texas,  supra, 
204  U.  S.  414,  27  Sup.  Ct.  363,  51  L. 
Ed.  540.  Davis  v.  Phillips  (Ga,  1921), 
109  S.  E.  924.  (State  Case.) 
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CHAPTER  II. 
BEGINNING  OF  LIABILITY. 

Title  to  Goods.  Where  a  purchaser  orders  from  a  seller 
grain  which  is  consigned  by  the  seller  to  itself,  with  a  memo- 
randum on  the  bill  of  lading  to  notify  the  purchaser,  and  con- 
temporaneously the  seller  draws  a  draft  on  the  purchaser  for 
the  price  of  the  grain,  payable  to  a  bank,  to  which  is  attached 
the  bill  of  lading,  indorsed  by  the  seller,  or  in  blank,  and  de- 
posits with  the  bank  the  draft  with  bill  of  lading  attached,  and 
the  amount  of  the  deposit  is  credited  to  the  depositor's  general 
account,  the  bank  becomes  the  purchaser  of  the  draft  with  bill 
of  lading  attached,  and  the  owner  of  the  grain  represented  there- 
by.1   Where  claimant,  a  bank,  had  advanced  large  sums  of  money 


1.  Southern  Flour  &  Grain  Co.  v. 
Central  Texas  Exch.  Natl.  Bank  (Ga. 
1921),  109  S.  E.  685. 

Where  the  bank,  holding  the  draft 
and  bill  of  lading  for  a  shipment  of 
grain,  permitted  delivery  to  the  buyer 
for  storage,  and  the  sellers  thereafter 
agreed  that  the  buyer  might  hold  it  as 
margin  to  protect  against  loss  on 
other  shipments,  the  doctrine  that  the 
one  of  two  innocent  persons  who  put 
it  in  the  power  of  a  third  person  to 
inflict  injury  must  bear  the  loss  could 
not  be  invoked  against  the  bank's 
legal  rights.  Southern  Flour  &  Grain 
Co.  v.  Central  Texas  Exch.  Natl. 
Hank  (Ga.  1921),  109  S.  E.  685. 

Where,  in  the  case  above  stated,  the 
bank  presents  the  draft,  with  the  bill 
of  lading,  to  the  purchaser  of  the 
grain  and  demands  payment,  and  the 


purchaser  refuses  to  pay  the  draft  or 
to  deliver  the  grain  on  demand,  the 
bank  has  the  right  to  bring  an  action 
of  trover  against  the  purchaser  and 
to  demand  a  verdict  for  the  amount 
of  the  draft,  with  7  per  cent,  interest, 
where  the  amount  is  not  more  than 
the  highest  proved  value  of  the  grain 
between  the  date  of  the  conversion 
and  the  trial.  O'Neill  Mfg.  Co.  v. 
Woodley,  118  Ga.  116,  44  S.  E.  980; 
Milltown  Lumber  Co.  v.  Carter,  5 
Ga.  App.  353,  63  S.  E.  270.  Southern 
Flour  &  Grain  Co.  v.  Central  Texas 
Exch.  Natl.  Bank  (Ga.  1921),  109  S. 
E.  685. 

Where  a  bank  holding  the  draft  and 
bill  of  lading  for  a  shipment  of  grain 
permitted  it  to  be  delivered  to  the 
buyer  for  storage  to  prevent  damage 
to  the  grain,  evidence  held  not  to 
show    that    it   surrendered    its    title 
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to  a  trading  company,  the  delivery  by  the  company  to  the  bank 
of  bills  of  lading  and  nonnegotiable  warehouse  receipts  covering 
steel  rails  as  evidence  of  security  for  the  loans  was  a  sufficient 
delivery  to  constitute  a  valid  and  binding  pledge  and  vest  the 
claimant  with  a  special  property  enabling  it  to  maintain  replevin.1 
A  bank  which  discounts  a  sight  draft  for  the  purchase  price 
of  goods,  with  a  bill  of  lading  attached,  is  entitled  to  recover 
the  amount  of  such  draft  from  a  correspondent  bank  to  which 
it  is  sent  for  collection,  where  it  is  shown  that  such  correspon- 
dent bank  delivers  such  draft  and  bill  of  lading  to  the  consignee 
upon  deposit  with  it  of  the  amount  of  the  draft,  who,  in  turn, 
surrenders  such  bill  of  lading  to  the  carrier  and  receives  the 
goods,  even  though  it  appear  that  the  correspondent  bank  de- 
livered the  bill  of  lading  with  the  understanding  that  the  con- 
signee might  have  his  money  back  if  he  determined  to  reject 
the  goods.  Such  correspondent  bank  has  no  authority  to  deliver 
such  bill  of  lading  upon  such  conditions,  unless  it  is  specifically 


thereto.  Southern  Flour  &  Grain  Co. 
\.  Central  Texas  Exch.  Natl.  Bank 
(Ga.  1921),  109  S.  E.  685. 

Where  the  sellers  of  grain  deposited 
bill  of  lading  and  draft  for  the  price 
with  a  bank,  evidence  held  not  to 
show  that  the  sellers'  representative 
in  agreeing  that  the  buyer  might  hold 
such  grain  as  a  margin  against  loss  on 
other  shipments  was  acting  for  or  on 
behalf  of  the  bank.  Southern  Flour 
&  Grain  Co.  v.  Central  Texas  Exch. 
Natl.  Bank  (Ga.  1921),  109  S.  E.  685. 

A  bank  which  discounts  a  draft 
with  bill  of  lading  attached  is  not, 
in  the  absence  cf  bad  faith,  answer- 
able to  the  drawee  for  the  perform- 
ance of  the  consignor's  contract.  Old 
Natl.  Bank  of  Waupaca  v.  Peoples' 
Br.nk  of  Harrisville  (W.  Va.  1921), 
lOfc  S.  E.  716. 

2.  Yokohama  Specie  Bank  v. 
Trans-Oceanic  Co.  (Calif.  1921),  202 
Pac.  346. 


Where  a  trading  company  which 
had  borrowed  large  sums  of  money 
from  a  bank  delivered  bills  of  lading 
and  nonnegotiable  warehouse  receipts 
covering  steel  rails  as  security  for 
the  loans,  the  bank's  rights  were  not 
destroyed  by  the  surreptitious  taking 
of  the  rails  from  the  warehouse  and 
their  delivery  to  a  carrier  by  a  third 
person.  Yokohama  Specie  Bank  v. 
Trans-Oceanic  Co.  (Calif.  1921),  202 
Pac.  346. 

Where  a  bank  advanced  money  to 
a  trading  company  with  which  to  pay 
for  steel  rails  and  received  the  bills 
of  lading  therefor  and  later  the  ware- 
house receipts  as  collateral  security, 
the  fact  that  the  final  collateral  note 
recited  that  it  was  secured  by  rails 
covered  by  defendant's  receipts  was 
without  significance  on  the  question 
whether  claimant  consented  to  the 
withdrawal  of  the  rails  from  the 
warehouse  and  their  delivery  to  de- 
fendant, a  carrier.    Yokohama  Specie 
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authorized  to  do  so  by  the  assignee  bank.*  A  party  discounting 
a  sight  draft  and  receiving  therewith  a  bill  of  lading  for  the 
goods,  against  the  purchase  price  of  which  the  draft  is  drawn, 
acquires  a  special  property  in  such  goods,  and  has  a  complete 
right  to  have  them  held  as  security  for  the  payment  of  the  draft.4 
An  oil  company  was  not  authorized  to  take  possession  of  a 
tank  car  for  any  purpose  without  first  having  paid  a  draft  drawn 
oh  it,  or  without  having  obtained  the  permission  of  the  shipper; 
the  shipment  being  what  is  ordinarily  called  an  "order  notify" 
shipment.5 

Construction  of  Bill  of  Lading.  The  provisions  of  the  "Uni- 
form  Bill  of  Lading — Adopted  by  Carriers  in  Official  Classifica- 
tion Territory,  Effective  January  1st,  1916,"  when  employed, 
constitutes  the  contract  between  the  parties  to  an  interstate  ship- 
ment and  is  binding  upon  them  in  determining  their  respective 
rights  growing  out  of  such  interstate  shipment.6  So  the  rights 
of  the  parties  to  a  contract  for  the  shipment  of  goods  under  the 
uniform  bill  of  lading  must  be  determined  on  the  basis  of  the  bill 
of  lading  as  it  stood  when  the  contract  was  made,  not  with  stand- 


Bank  v.  Trans-Oceanic  Co.    (Calif. 
1921),  202  Pac  346. 

3.  Old  Natl.  Bank  of  Waupaca  v. 
Peoples'  Bank  of  Harrisville  (W.  Va. 
1921),  108  S.  E.  716. 

4.  Old  Natl.  Bank  of  Waupaca  v. 
Peoples'  Bank  of  Harrisville  (W.  Va. 
1921),  108  S.  E.  716. 

5.  Reed  Oil  Co.  v.  Smith  (Ga. 
1921),  109  S.  E.171. 

Where  there  was  evidence  to  justi- 
fy a  finding  that,  while  potatoes  were 
delivered  to  carrier  pursuant  to  a  con- 
tract of  sale,  the  parties  intended 
transportation  should  be  completed 
and  delivery  made  to  consignee  be- 
fore the  sale  was  consummated,  it 
was  for  the  jury  to  determine  what 
the  intention  of  the  parties  was.  Bar- 
rett v.   St.  Louis  Southwestern  Ry. 


Co.    (Ark.    1921),    235    S.    W.  800. 
(State   Case.) 

6.  Del  Signore  v.  Payne,  Director 
General  (\V.  Va.  1921),  109  S.  E.  232. 

The  uniform  bill  of  lading  being 
prepared  for  use  throughout  the 
United  States,  its  provisions  are  not 
to  be  construed  in  the  light  of  the 
statutory  law  of  any  particular  state. 
Cereal  Products  Co.  v.  Delaware,  L. 
fir  W.  R.  Co.,  190  N.  Y.  S.  698. 

That  a  bill  of  lading  refers  to  a 
party  other  than  the  consignee  as  the 
party  to  be  notified  does  not  limit  the 
negotiability  of  the  bill  or  constitute 
notice  to  the  purchaser  of  rights  or 
equities  of  such  person  in  the  goods 
in  view  of  Personal  Property  Law  of 
New  York.  Slutzkin  v.  Gerhard  & 
Hey,  191  N.  Y.  S.  104. 
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ing  any  subsequent  change  therein  by  the  Interstate  Commerce 
Commission.7  And  all  live  stock  contracts  must  be  construed 
liberally  in  favor  of  the  shipper  against  the  carrier.8 

Agency.  The  principal  is  entitled  to  the  benefit  of  a 
contract  made  in  his  name  by  an  authorized  agent.*  Where 
it  clearly  appears  that  information  obtained  by  an  agent 
outside  his  employment  is  actually  in  his  mind  at  the  time 
he  performs  the  act  in  question,  it  will  be  imputed  to  and  bind 
the  principal,  unless  it  is  obtained  under  such  circumstances  as 
to  make  it  the  legal  duty  of  the  agent  not  to  divulge  it  to  the 
principal.10  But  the  principal  is  not  accountable  for  the  mis- 
representations of  his  agent  while  acting  adversely  to  the  prin- 
cipal's interests,  unless  the  principal  has  held  the  agent  out  as 
having  authority  to  make  a  representation  as  to  the  existence 
of  an  extrinsic  fact,  on  the  faith  of  which  a  third  person  has 
rightfully  acted  to  his  own  injury,  or  unless  the  principal  afterward 
ratified  the  contract  with  knowledge  of  the  agent's  conduct.11 
The  presumption  that  the  agent  informed  his  principal  of  that 
which  his  duty  and  the  interests  of  his  principal  required  him 
to  communicate  does  not  arise  when  the  agent  acts  or  makes 
declarations,  not  in  the  execution  of  any  duty  which  he  owes  to 
the  principal,  but  to  subserve  simply  his  own  personal  ends  or 
to  commit  some  fraud  against  the  principal.1*  So  a  shipper 
has  a  right  of  action  against  a  refrigerator  company  for  mis- 
feasance in   performing  its  contract  with  a  railroad  company 


A  bill  of  lading  containing  nothing  9.    Hartford  Distillery  Co.  v.  New 

on  its  face  indicating  that  it  is  not  York,   N.   H.  &   H.   R.  Co.    (Conn, 

negotiable  is   negotiable   in  view  of  1921),  115  Atl.  488. 
Personal  Property  Law  of  New  York. 

Slutzkin  v.  Gerhard  &  Hey,  191  N.  Y.  10-    Simpson  v.    Central    Vermont 

s   104  Ry.  Co.  (Vt.  1921),  115  Atl.  299. 

11.  Hartford      Distillery     Co.     v. 

7.  Humphrey-Cornell  Co.  v.  Hines,  New  York  N  H  &  H  R  Co   (Comh 

Director  General   (Conn.  1921),  115  1921 )    jjc  Atj  433 
Atl.  561. 

12.  Hartford  Distillery  Co.  v.  New 

8.  Thee  v.  Wabash  Ry.  Co.  (Mo.  York,  N.  H.  &  H.    R.    Co.    (Conn. 
1921),  233  S.  W.  959.  1021).  115  Atl.  488. 
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to  load  and  superintend  the  loading  of  fruit  on  cars.1*    And  an 
agent  is  liable  to  third  persons  for  his  own  tortious  acts.14 

Loss  Before  Transportation.  Cotton  was  loaded  by  a  com- 
press company  and  was  destroyed  by  fire  before  any  shipping 
instructions  had  been  given.  In  holding  that  the  carrier  was 
not  in  possession  of  the  cotton  as  an  insurer,  the  court  said:11 
"We  do  not  think  the  defendant  was  in  possession  of  this  cotton 
as  a  common  carrier.  No  bill  of  lading  had  been  applied  for 
by  the  shipper.  No  shipping  directions  had  been  given.  It 
could  have  been  shipped  by  him  either  for  export  or  not.  Even 
if  for  export,  whether  it  was  to  go  through  Pensacola  or  Mobile 
had  not  been  made  known  to  the  railroad  company.  The  un- 
disputed evidence  is  that,  if  for  export,  prepayment  of  both  in- 
land and  export  freight  was  a  prerequisite  for  the  issuance  of  a 
bill  of  lading,  or  the  movement  of  the  cotton.  Even  the  loading 
certificate  was  still  in  the  hands  of  the  shipper  at  the  time  of 
the  fire.  We  therefore  think  the  cotton  was  not  in  the  posses- 
sion of  the  railroad  company  as  a  common  carrier,  and  that 
therefore  it  was  not  liable  as  complained  of  in  the  original  com- 
plaint or  counts  A,  B,  or  C.  Kansas  City  M.  &  O.  R.  R.  Co. 
v.  Cox,  25  Okl.  774,  108  Pac.  380,  32  L.  R.  S.  (N.  S.)  313,  317; 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Commercial  Ins.  Co.,  139  U.  S. 
223,  11  Sup.  Ct.  554,  35  L.  Ed.  154;  Hutchinson  on  Carriers  (3rd 


13.  E.  H.  Emery  &  Co.  v.  Ameri- 
can Refrigerator  Transit  Co.  (la. 
1921),  184  N.  W.  750. 

Aside  from  schedules  of  rates  pro- 
vided for  in  the  state  statutes,  a  car- 
rier was  bound  by  the  act  of  an  agent 
in  knowingly  accepting  trunks  con- 
taining merchandise  for  transporta- 
tion as  baggage  and  placing  them  in 
the  waiting  room  for  the  night  with 
the  expressed  intent  of  checking  them 
in  the  morning,  such  goods  being 
burned  during  the  night  Simpson  v. 
Central  Vermont  Ry.  Co.  (Vt.  1921), 
115  Atl.  299. 

14.  E.  H.  Emery  &  Co.  v.  Ameri- 
can Refrigerator  Transit  Co.  (la. 
1921),  184  N.  W.  750. 


15.  Harris,  Cortner  &  Co.  v.  Louis- 
ville &  N.  R.  Co.,  276  Fed.  277. 

Cotton  owned  by  claimants,  which 
was  destroyed  by  fire  after  it  had 
been  loaded  by  a  compress  company, 
at  plaintiffs'  request,  in  cars  of  de- 
fendant railroad  company,  where  the 
loading  certificate  issued  by  the  com- 
press company  was  held  by  plaintiffs, 
who  had  given  no  shipping  directions 
to  defendant  and  had  made  no  appli- 
cation for  a  bill  of  lading,  held  not 
in  possession  of  defendant  as  carrier, 
and  defendant  held  not  liable  as  a 
carrier  for  the  loss.  Harris,  Cortner 
&  Co.  v.  Louisville  &  N.  R.  Co.,  276 
Fed.  277. 
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Ed.)  §  125."   Claimant  delivered  some  merchandise  to  a  public 
drayman  for  shipment  by  express.    The  drayman  left  them  with 
the  express  agent.  The  express  agent  shortly  before  closing  time 
notified  the  shipper  that  the  goods  were  not  properly  packed, 
and  that  they  would  have  to  be  repacked.    No  receipt  was  given 
for  them.    The  owner  did  not  call  for  them  that  day,  and  dur- 
ing the  night  they  were  stolen.     In  an  action  for  the  loss  the 
express  company  claimed  its  liability  was  only  that  of  a  ware- 
houseman.    Held,  that    the    trial  court    properly    left    to  the 
jury  the  question  as  to  whether  the  carrier  had  accepted  the 
packages  for  shipment  in  its  capacity  as  a  common  carrier  or 
whether  its  duty  was  only  that  of  a  warehouseman,  and  that 
a  verdict  for  the  claimant  would  not  be  disturbed  on  appeal.1* 
Claimant  brought  suit  for  the  loss  of  a  bale  of  cotton,  placed 
on  the  loading  platform  of  the  carrier,  and  which  disappeared 
during  the  day  before  bill  of  lading  had  been  issued.    Suit  was 
brought  against  the  carrier  as  an  insurer.     In  holding  that  the 
burden  rested  on  the  claimant  to  show  the  cotton  was  in  the 
custody  of  the  carrier  as  an  insurer,  and  that  this  did  not  appear 
in  the  case,  the  court  said  :1T    "This  case  is  very  nearly  the  same  as 
the  case  of  Copeland  v.  Railway,  76  S.  C.  476,  57  S.  E.  535.  The  dif- 
ferences are  fatal  to  the  respondent's  view.    The  Copeland  Case  was 
a  'fire  case/  but  it  was  not  tried  on  that  theory,  but  on  the  theory 
that  the  cotton  had  been  delivered  to  the  railway  as  a  common 
carrier.    In  that  case  there  was  no  notice  limiting  liability.  The 
respondent  claims  that,  although  in  this  case  there  was  a  notice, 
it  had  been  disregarded,  and  it  was  a  question  of  fact  as  to 
whether  it  had  been  waived  or  not.    In  this  the  respondent  is  in 
error.    The  notice  did  not  forbid  the  placing  of  cotton  on  the 


16.    Goburn  v.  American    Ry.  Ex-      of  cotton  placed  on  platform  by  ship- 
press  Co.  (N.  C.  1921),  108  S.  E.  375.      per,  but  stolen  prior  to  issuance  of  bill 


17.    Behrmann    v.    Atlantic    Coast 


of  lading,  notwithstanding  shipper's 

f       t>    r      /c    r    \v>\\    iao  c    x:  ™stom  of  placing  cotton  on  platform 

5o7%S  when  Purchase<*  without  obtaining  bill 

397'  398,  of  lading  until  the  close  of  the  busi- 

A  carrier,  having  posted  notice  that  ness  day,  when  bill  of  lading  for  the 

it  would  not  be  liable  for  goods  left  full  day's  purchases  would  be  issued, 

on  platform  until  issuance  of  bill  of  Behrmann  v.  Atlantic  Coast  Line  R. 

lading,  was  not  liable  for  loss  of  bale  Co.  (S.  G  1921),  109  S.  E.  397. 
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platform,  but  limited  the  liability  to  the  time  of  the  giving  of 
a  bill  of  lading.  There  was  no  evidence  that  this  was  disre- 
garded. If  the  cotton  had  been  burned,  the  custom  might  have 
been  construed  as  consent  to  the  placing  of  the  cotton  on  the 
right  of  way.  The  cotton  was  not  burned,  but  stolen.  The 
railway  is  liable  for  things  burned  on,  but  not  for  things  stolen 
from,  the  right  of  way.  The  difference  is  fatal  to  the  respon- 
dent's case.  The  judgment  in  the  Copeland  Case  was  affirmed 
on  the  scintilla  doctrine.  There  is  another  difference,  and 
that  is  that  the  unburned  cotton  was  taken  by  the  railway  and 
sold  for  its  own  account.  That  was  evidence  from  which  a 
ratification  might  have  been  inferred.  There  are  no  such  facts 
in  this  case."  In  an  able  concurring  opinion  as  to  when  the 
goods  were  delivered,  Mr.  Justice  Cothran  said,  p.  398: 
"I  concur  in  the  opinion  rendered  by  Mr.  Justice  FRASER, 
The  action,  as  the  agreed  case  shows,  was  for  the  value  of  la 
bale  of  cotton,  alleged  to  have  been  delivered  by  the  plaintiff 
to  the  defendant,  for  shipment,  and  not  accounted  for  by  the 
defendant.  It  is  therefore  distinctly  an  action  against  the  rail- 
road company  as  a  common  carrier,  and  not  as  a  warehouse- 
man. The  onus  was  upon  the  plaintiff,  therefore,  to  show  facts 
sufficient,  at  least  prima  facie,  to  establish  the  relation  of  the 
railroad  company  to  him  to  have  been  that  of  a  common  carrier. 
The  undisputed  facts  are  as  follows:  The  plaintiff  is  a  cotton 
buyer  at  Monck's  Corner ;  he  was  in  the  habit  of  buying  cotton 
from  farmers  who  brought  it  into  town  in  wagons ;  after  a  sale 
was  consummated  the  farmer  would  have  the  cotton  weighed 
and  placed  upon  the  depot  platform,  after  which  it  was  settled 
for  by  the  plaintiff  at  his  place  of  business;  it  was  the  custom 
of  the  plaintiff  and  other  buyers  to  leave  the  cotton  thus  placed 
on  the  platform  until  the  close  of  the  business  day,  and  then 
get  a  bill  of  lading  for  the  entire  lot  purchased  and  placed  dur- 
ing the  day,  the  railroad  company  receiving  no  specific  notice 
of  such  placing;  there  had  been  a  prior  suit  between  the  same 
parties  for  a  bale  of  cotton  that  had  been  so  placed  but  could 
not  be  found,  and  the  defendant  was  required  to  pay  for  it ;  the 
defendant  posted  a  notice  at  its  depot,  which  plaintiff  admits 
having  seen,  and  to  which  he  admits  his  attention  was  partic- 
ularly directed  at  the  former  trial,  to  the  effect  that  the  railroad 
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would  not  be  liable  for  goods  or  freight  of  any  kind  left  on 
its  platform  until  after  the  shipper  had  received  a  bill  of  lading. 
For  the  purpose  evidently  of  counteracting  the  effect  of  this 
notice,  this  statement  appears  in  the  case:  "Although  this  notice 
had  been  displayed  for  a  long  time,  it  was  shown  that  plaintiff 
and  one  or  two  other  shippers  had  been  in  the  habit  of  placing 
cotton  on  the  platform  as  it  was  purchased,  and  of  getting  a  bill 
of  lading  for  the  full  day's  purchases  just  before  closing  time.9 
During  the  day  of  the  particular  occurrence,  the  plaintiff 
bought  a  bale  of  cotton  from  a  farmer  by  the  name  of  Murray. 
Murray  placed  the  bale  on  the  platform  and  notified  the  plain- 
tiff, not  the  defendant  The  plaintiff  paid  Murray  for  the  cot- 
ton and  changed  the  marks,  but  did  not  notify  the  defendant 
that  the  cotton  was  on  the  platform.  During  the  day  he  bought 
15  other  bales  which  were  similarly  placed.  After  the  close 
of  business,  the  plaintiff  applied  to  the  railroad  agent  for  a  bill 
of  lading  for  the  Murray  bale  and  the  other  15  bales  which 
he  had  bought  during  the  day.  The  Murray  bale  could  not  be 
found,  and  the  agent  declined  to  issue  a  bill  of  lading  for  more 
than  the  15  bales  then  on  the  platform.  No  trace  of  the  missing 
bale  has  ever  appeared,  and  there  is  not  the  slightest  explana- 
tion in  the  evidence  as  to  the  cause  of  its  disappearance.  It  was 
not  burnt,  but  whether  stolen  from  the  platform  or  shipped  in 
error  to  another  point  does  not  appear.  The  plaintiff  sued  in 
the  magistrate's  court  for  the  value  of  the  lost  bale,  and  re- 
covered a  judgment;  on  appeal  to  the  circuit  court  the  magis- 
trate's judgment  was  affirmed,  and  from  that  order  the  defen- 
dant has  appealed.  The  facts  are  conceded.  There  are  no  is- 
sues of  fact  in  the  case,  and  therefore  the  rule  that  this  court  in 
a  law  case  has  no  power  to  review  the  findings  of  fact  below 
is  without  applicability.  The  conclusions  to  be  drawn  from 
these  admitted  facts  are  legal,  as  to  which  this  court  has  ample 
power  of  review,  Whitney  v.  R.  Co.,  38  S.  C.  365,  17  S.  E.  147, 
37  Am.  St.  Rep.  767,  where  it  is  held :  'While  it  may  be  admitted 
that  a  question  of  delivery  is  a  mixed  question  of  law  and  fact, 
yet  there  was  no  conflict  of  testimony  here.  Matters  of 
law  may  be  passed  upon  by  the  court.'  The  ques- 
tion of  law  for  determination  is:  Do  these  facts  tend 
to  establish  the  relations  of  common  carrier  on  the  part  of 
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the  railroad  company?  If  they  do  not,  as  I  shall  endeavor  to 
demonstrate,  the  judgment  should  be  reversed.  There  is  no  al- 
legation and  no  effort  on  the  part  of  the  plaintiff  to  establish 
the  relation  of  warehouseman,  but  he  has  chosen  to  attempt  the 
establishment  of  the  relation  of  common  carrier,  a  relation  which 
generates  a  liability  so  drastic  that  relief  can  be  had  only  upon 
the  ground  that  the  loss  occurred  by  act  of  God  or  the  public 
enemy.  It  is  but  fair,  therefore,  that  in  making  that  choice  the 
plaintiff  must  take  it  with  its  concomitant  conditions;  that  the 
burden  is  upon  him  to  establish,  at  least  prima  facie,  the  exist- 
ence of  that  relation.  He  has  attempted  to  do  this  by  allegation 
and  proof  that  the  cotton  was  delivered  to  the  railroad  company 
for  shipment.  These  are  the  elements  of  the  relation,  and  of 
course,  if  he  has  established  them,  he  is  entitled  to  his  verdict. 
It  is  pertinent  to  inquire,  therefore,  what  are  the  essential  ele- 
ments of  delivery,  and  then  to  compare  the  facts  of  this  case 
with  them.  In  my  opinion  the  authorities  fully  sustain  the  fol- 
lowing proposition:  In  order  to  charge  the  carrier  with  the 
practically  absolute  liability  of  a  common  carrier  as  compared 
with  the  limited  liability  of  a  warehouseman,  the  burden  is  upon 
the  owner  of  the  goods  to  establish:  (1)  That  there  has  been 
a  complete  delivery  of  the  goods  to  the  carrier,  actual  or  con- 
structive; (2)  that  the  delivery  has  been  made  for  shipment, 
with  full  shipping  directions;  (3)  that  the  goods  have  been  ac- 
cepted by  the  carrier  for  immediate  shipment  or  at  such  time 
ad  the  convenience  of  the  carrier  may  suggest;  (4)  that  the 
goods  have  gone  into  exclusive  possession  of  the  carrier  and 
that  nothing  further  is  to  be  done  with  or  to  them  by  the  owner. 
The  rule  is  thus  clearly  stated  in  1  Hutch.  Carr.  (3d  Ed.)  §  105: 
'The  delivery  must  be  complete.  The  duties  and  obligations 
of  the  common  carrier  with  respect  to  the  goods  commence  with 
their  delivery  to  him;  and  this  delivery  must  be  complete,  so 
as  to  put  upon  him  the  exclusive  duty  of  seeing  to  their  safety. 
The  law  will  not  divide  the  duty  or  obligations  between  the 
carrier  and  the  owner  of  the  goods.  It  must  rest  entirely  upon 
the  one  or  the  other ;  and  until  it  has  become  imposed  upon  the 
carrier  by  a  delivery  and  acceptance,  he  cannot  be  held  re- 
sponsible for  them.'  The  same  author  says  at  'section  112: 
'The  delivery  must  be  to  the  carrier  or  his  agent  for  imme- 
diate transportation ;  for  if  the  goods  are  delivered  to  him  to  be 
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stored  for  a  certain  time  or  until  the  happening  of  a  certain 
event,  or  until  something  further  is  done  to  prepare  them  for 
transportation,  or  until  further  orders  are  received  from  the 
owner,  the  carrier  becomes  a  mere  depositary  or  bailee  until  the 
appointed  time  has  expired,  or  the  other  contingency  happened, 
upon  which  the  carriage  is  to  commence,  or  until  further  orders 
have  been  given,  as  the  case  may  be ;  for  nothing  could  be  more 
unjust  than  to  permit  the  owner  of  the  goods  to  impose  upon 
a  mere  depositary  or  warehouseman,  whether  he  has  yet  be- 
come related  to  the  goods  as  carrier  or  not  the  extremely  haz- 
ardous responsibility  of  the  common  carrier,  so  long  as  it  might 
suit  his  interest  or  convenience  to  do  so.  The  general  and  well- 
settled  rule  is  that  the  liability  of  the  common  carrier  commences 
wherever  and  as  soon  as  the  goods  have  been  delivered  to  and 
accepted  by  him  solely  for  transportation,  although  they  may  not 
be  put  immediately  in  itinere,  but  are  at  first,  for  his  (the  car- 
rier's) own  convenience  and  preparatory  to  the  voyage  or  journey 
for  which  they  are  intended,  temporarily  deposited  in  his  wharf 
or  storeroom.  In  such  cases,  the  deposit  is  a  mere  accessory  to 
the  carriage,  and  does  not  postpone  his  liability  as  common  car- 
rier to  the  time  when  they  shall  be  actually  put  in  motion 
towards  their  place  of  destination.'  1  Hutch.  Carr.  §  113. 
'To  effect  a  delivery  to  the  carrier  there  must  be  either 
actually  or  in  legal  effect,  a  complete  surrender  to  him  of  pos- 
session and  custody,  and,  as  a  consequence,  all  control  over  the 
goods  must  be  abandoned  by  the  owner  until  the  purpose  of 
the  bailment  has  been  accomplished;  and  until  this  has  been 
done  it  cannot  be  said  that  the  carrier  has  assumed  any  respon- 
sibility for  them  as  a  carrier.'  1  Hutch.  (3d  Ed.)  §  119. 
In  Missouri  R.  Co.  v.  McFadden,  154  U.  S.  155,  14  Sup.  Ct. 
990,  38  L.  Ed.  944,  the  railroad  company  had  actually  issued 
a  bill  of  lading  for  the  cotton,  but  as  a  matter  of  fact  it  was  in 
the  possession  of  a  compress  company,  for  subsequent  delivery 
to  the  railroad  company,  and  was  destroyed  by  fire  before  act- 
ual delivery.  The  court  held :  'The  liability  of  a  carrier  begins 
when  the  goods  are  delivered  to  him  (the  carrier)  or  his  proper 
servant  authorized  to  receive  them  for  carriage.'  The  quotation 
from  Hutchinson  set  forth  above  is  approved  by  the  court, 
adding,  'This  doctrine  is  sanctioned  by  an  unanimous  course  of 
English   and    American    decisions/   citing   a    large   number   of 
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them,  and  stating,  'Indeed,  the  citations  might  be  multiplied 
indefinitely.'  In  Watts  v.  Railroad  Co.,  106  Mass.  466,  it  is 
held.  'The  question  arising  in  this  case  relates  to  their  liability 
in  respect  to  goods  received  at  the  depot  to  be  carried.  In  re- 
spect to  such  goods,  their  liability  as  carriers  commences  as 
soon  as  the  duty  of  immediate  transportation  arises,  and  not 
while  they  are  delayed  for  the  convenience  of  the  owner/ 
In  Turner  v.  Railroad  Co.,  86  Conn.  71,  84  Atl.  298,  Ann. 
Cas.  1913D,  637,  it  is  held  (quoting  from  syllabus) :  'The 
liability  of  a  common  carrier  of  goods  commences  upon  com- 
plete delivery  of  the  goods  for  immediate  transportation,  and 
until  that  time  it  does  not  hold  the  goods  in  the  capacity  of  a 
common  carrier.'  The  opinion  states :  'The  law  is  well  settled 
that,  until  the  goods  to  be  carried  are  delivered  for  immediate 
transportation,  the  receiver  does  not  hold  them  in  the  capacity 
of  common  carrier.  His  liability  in  that  capacity  commences 
upon  the  complete  delivery  of  the  goods  for  immediate  trans- 
portation.' In  a  note  to  this  case  it  is  stated:  'The  respon- 
sibility of  a  common  carrier  for  goods  intrusted  to 
him  commences  when  there  has  been  a  complete  delivery 
for  the  purpose  of  immediate  transportation.  If  part  only  of 
the  goods  is  delivered  and  such  part  is  lost  or  injured  while 
awaiting  the  delivery  of  the  remainder,  the  liability  of  the  carrier 
is  that  of  a  warehouseman  only.  The  liability  as  insurer  com- 
mences only  when  the  duty  of  immediate  transportation  arises. 
Missouri  Pac.  R.  Co.  v.  Riggs,  10  Kan.  App.  578,  mem.,  62  Pac. 
712;  Dunnington  v.  Louisville,  etc.,  R.  Co.,  153  Ky.  388,  155 
S.  W.  750;  Watts  v.  Boston,  etc.,  R.  Corp.,  106  Mass.  466; 
Burrowes  v.  Chicago,  etc.,  R.  Co.  87  Neb.  142,  126  N.  W.  1084, 
34  L.  R.  A.  (N.  S.)  223 ;  Fisher  v.  Lake  Shore,  etc.,  R.  Co.,  9 
Ohio  Cir.  Dec.  413,  17  Ohio  Cir.  Ct.  491 ;  Union  Steamship  Co. 
v.  Drysdale,  32  Can.  Sup.  Ct.  379.  See,  also,  Barron  v.  Eldredge, 
100  Mass.  455,  1  Am.  Rep.  126;  London,  etc.,  F.  Ins.  Co.  v.  Rome 
etc.,  R.  Co.,  144  N.  Y.  200,  39  N.  E.  79,  43  Am.  St.  Rep.  752; 
Stewart  v.  Gracy,  93  Tenn.  314,  27  S.  W.  664;  Gulf,  etc.,  R.  Co. 
v.  Insurance  Co.  of  North  America  (Tex.),  28  S.  W.  237.' 
In  Bainbridge  Co.  v.  Railroad  Co.,  8  Ga.  App.  677,  70  S.  E. 
154,  the  car  had  been  placed  upon  a  side  track  and  loaded  and 
a  bill  of  lading  had  been  issued  the  carrier,  and  the  shipper 
had,  however,  expressly  agreed  that  the  shipment  should  not  be 
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deemed  delivered  to  the  carrier  until  it  had  actually  taken  pos- 
session of  it.  The  court  held  that  the  relation  of  common  carrier 
had  not  been  created.  In  Wilson  v.  Railroad  Co.,  82  Ga.  386, 
9  S.  E.  1076,  it  is  held  that  wood  piled  up  along  a  railroad  track, 
to  be  loaded  by  the  owner  when  he  could  get  the  cars,  is  not 
completely  delivered  to  the  company.  In  Railroad  Co.  v.  Byrne, 
100  Fed.  359,  40  C.  C.  A.  402,  it  is  held  that,  where  a  carrier 
has  constructed  pens  or  yards  in  order  to  facilitate  the  loading 
of  stock,  the  mere  placing  the  stock  in  such  pens  will  not  be 
sufficient  to  impose  upon  the  carrier  the  duties  and  liabilities 
of  a  common  carrier.  In  Mente  v.  I.  C.  R.  Co.,  7  Orleans  App. 
154,  it  is  held  that,  while  it  is  true  that  the  custody  of  a  carrier 
begins  as  soon  as  the  goods  are  delivered  by  the  shipper  at  the 
place  appointed  by  the  carrier  for  their  reception,  and  before 
they  are  actually  placed  in  the  cars,  still  this  custody  is  not  that 
of  a  common  carrier  but  that  of  a  warehouseman,  unless  the 
goods  are  so  delivered  to  the  carrier  that  it  may  immediately, 
and  without  awaiting  any  further  action  on  the  part  of  the  ship- 
per, commence  its  service  of  actual  transportation.  In  Anderson 
v.  Railroad  Co.  (Miss.)  38  South.  661,  the  cotton  was  placed 
on  a  station  platform  built  for  cotton  for  shipment.  According 
to  custom  the  shipper  requested  a  car  from  the  nearest  station, 
but  the  conductor  failed  to  comply  with  the  request.  The  court 
held  that,  as  no  bill  of  lading  had  been  issued,  no  actual  de- 
livery of  the  cotton  made,  and  nothing  to  establish  an  implied 
acceptance  of  the  shipment,  the  relation  of  common  carrier 
had  not  been  established.  In  Basnight  v.  Railroad  Co^  111  N. 
C.  592,  16  S.  E.  323,  it  is  said:  'Taking  the  facts  most 
strongly  in  favor  of  the  plaintiff,  he  asked  of  the  defend- 
ant's freight  agent  a  car  to  load  with  lumber  to  go  to 
Philadelphia,  The  agent  pointed  out  to  the  plaintiff  a  car 
which  he  might  use  for  the  desired  purpose.  The  plaintiff 
loaded  the  car  with  lumber,  and  finished  on  the  night  of  the 
24th  of  December,  but  did  not  notify  defendant's  agent  that  the 
car  was  ready  for  shipment,  nor  of  the  name  of  the  consignee. 
Treating  the  loading  of  the  car  upon  defendant's  track  as  a 
delivery  to  defendant  and  an  acceptance,  it  was  not  yet  ready 
for  transportation,  for  the  defendant  had  not  been  notified  of 
its  readiness,  nor  to  whom  it  was  to  be  shipped.  It  was  neces- 
sary for  the  defendant  to  await  further  orders  before  shipment 
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Where  goods  are  delivered  to  a  common  carrier  to  await  further 
orders  from  the  shipper  before  shipment,  the  former,  while  they 
are  so  in  his  custody,  is  only  liable  as  warehousemen.  O'Neill 
▼.  New  York,  C.  &  H.  R.  R.  Co.,  60  N.  Y.  138;  Wells  v.  Wil- 
mington &  W.  R.  Co.,  51  N.  C.  (6  Jones)  47,  72  Am.  Dec.  556; 
Angel  J,  Carr,  129.  He  is  only  responsible  as  carrier  where 
goods  are  delivered  to  and  accepted  by  him  in  the  usual  course 
of  business  for  immediate  transportation/  In  Railroad 
Co.  v.  Lumber  Co.,  170  Ala.  627,  54  South.  205,  Ann.  Cas. 
1912D,  965,  it  is  held  that  where  a  carrier  at  the 
request  of  a  shipper,  in  pursuance  of  its  usual  practice,  placed 
a  car  on  a  side  track  to  be  loaded  with  lumber,  but  failed  to 
move  it  upon  request  from  the  shipper,  in  the  absence  ot  ship- 
ping instructions,  no  responsibility  as  a  carrier  arose.  In  Nelson 
v.  Railroad  Co.,  157  Ky.  256,  162  S.  W.  1129,  the  carrier  had 
placed  a  car  upon  a  side  track ;  the  car  was  loaded  by  the  ship- 
per; the  carrier  was  notified  of  the  loading  and  requested  to 
move  it;  nothing  was  said  about  the  shipment  of  the  car  or  to 
whom  it  was  to  go.  The  court  held  that  the  relation  of  common 
carrier  had  not  been  established.  In  Dunnington  v.  Railroad 
Co.,  153  Ky.  388,  155  S.  W.  750,  a  car  had  been  placed  by  the 
carrier  on  a  side  track  to  be  loaded  by  the  shipper ;  it  was  partly 
loaded ;  no  bill  of  lading  was  issued  and  no  notice  given  to  the 
carrier ;  the  court  held  that,  although  the  carrier  placed  the  car 
on  the  siding  to  be  loaded  by  the  shipper  and  to  be  moved  after 
being  loaded,  there  was  no  evidence  that  it  was  the  custom  of 
the  carrier  to  take  charge  of  a  car  until  notified  that  it  had  been 
loaded,  nor  of  a  custom  to  treat  freight  thus  partly  loaded  as 
delivered  to  and  accepted  by  the  carrier;  and  that  accordingly 
the  relation  of  common  corner  had  not  been  established.  In 
Barron  v.  Eldridge,  100  Mass.  458,  1  Am.  Rep.  126,  it  is  held: 
'The  responsibility  of  a  common  carrier,  for  goods  intrusted 
to  him  commences  when  there  has  been  a  complete  delivery 
for  the  purpose  of  immediate  transportation.  *  *  *  The  de- 
livery must  be  for  immediate  transportation,  and,  of  course,  it 
cannot  be  complete  if  anything  remains  to  be  done  by  the 
shipper  before  the  goods  can  be  sent  on  their  way.'  In  Wilson 
v.  Railroad  Co.,  82  Ga.  386,  9  S.  E.  1076,  the  court  approved 
the  charge  of  the  trial  judge  which  was  stated  to  have  been; 
•The  court   charged  the  jury,   in   substance,   that   delivery   is 
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complete  when,  actually  or  in  legal  effect,  the  possession  is  sur- 
rendered to  the  carrier,  and  the  owner  abandons  all  control  over 
the  goods  until  the  carriage  is  completed,  and  that  not  until 
this  has  been  done  does  the  responsibility  of  the  carrier  com- 
mence, either  for  loss  or  detention.  Also,  that  if  deposit  along 
the  line  was  made  for  convenience  of  the  owner  in  delivering 
at  some  future  time,  and  if  the  carrier  did  not  assume 
possession  and  custody  to  the  exclusion  of  the  owner, 
the  wood  was  not  accepted  for  shipment,  and  the  carrier's  re- 
sponsibility would  not  begin  until  something  more  was  done  to 
accomplish  the  bailment.  Also,  that  if  plaintiff's  vendors  de- 
posited the  wood  in  this  way,  and  continued  to  exercise  acts 
inconsistent  with  its  exclusive  possesion  and  custody  by  the 
company  as  a  common  carrier,  the  bailment  would  not  begin 
until  there  was  a  complete  surrender  by  the  plaintiff  to  the  car- 
rier for  shipment.  Under  the  facts  in  evidence,  and  according 
to  the  authorities,  these  instructions  were  correct.  Hutch.  Carr. 
§§  82-99,  inclusive ;  2  Ror.  R.  R.  1279  et  seq.  We  think  it  clearly 
appears  that  under  the  system  which  both  parties  had  in  con- 
templation it  was  expected  that,  before  delivery  was  consum- 
mated, the  owner  would  either  load  the  cars  himself,  or  have 
it  done  by  the  company  at  his  expense,  after  special  request. 
Delivery  on  board  the  cars,  according  to  that  system,  would 
terminate  the  plaintiff's  possession,  and  be  the  inception  of  pos- 
session by  the  carrier.'  In  Dixon  v.  R.  Co.,  110  Ga.  173,  35  S.  E. 
369,  the  syllabus  by  the  court  is:  'The  relation  of  shipper  and 
carrier  does  not  begin  between  the  owner  of  goods  and  a  railway 
company,  though  the  former  may  have  delivered  the  goods  to 
the  latter,  if  after  such  delivery  anything  required,  either  by  law 
or  the  contract,  remains  to  be  done  by  the  shipper,  and  in  such 
case  the  rights  and  liability  of  the  company  are  those  only  of 
a  warehouseman.'  The  opinion  declares:  'While  the  company, 
therefore,  retained  this  property  on  board  its  cars  at  its  depot, 
on  account  of  the  failure  of  the  shipper  to  comply  with  the  con- 
ditions precedent  to  its  shipment,  it  occupied,  as  to  him,  the 
position  of  warehouseman.'  In  a  note  to  L.  R.  A. 
1916C,  612,  the  author  states  the  rule  thus:  'As  a  gen- 
eral rule  the  responsibility  of  a  common  carrier  for  goods 
received  by  it  begins  as  soon  as  the  same  are  delivered 
and  ready  for  immediate  transportation.    But,  on  the  contraryt 
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if  the  goods  when  so  deposited  are  not  ready  for  immediate 
transportation,  and  the  carrier  cannot  make  arrangements  for 
their  carriage  to  the  place  of  destination  until  something  further 
is  done,  or  some  further  direction  is  given  or  communication 
made  concerning  them  by  the  owner,  the  deposit  must  be  con- 
sidered to  be  in  the  meantime  for  his  convenience  and  accom- 
modation, and  the  receiver,  until  some  change  takes  place, 
will  be  responsible  only  as  warehouseman.  The  party  bringing 
the  goods  must  first  do  whatever  is  essential  to  enable  the 
carrier  to  commence,  or  to  make  needful  preparations  for  com- 
mencing, the  service  required  of  it  before  it  can  be  made  liable 
or  subjected  to  responsibility  in  that  capacity.'  In  Rail- 
road Co.  v.  Lowery  (Tex.  Civ.  App.)  55  S.  W.  993,  it 
is  held  that,  in  order  to  constitute  a  delivery,  complete  control 
of  the  goods  must  be  given  to  the  carrier;  that  is  to  say,  the 
owner  must  not  retain  any  manner  of  control  over  the  goods, 
and  if  any  one  else  retains  such  control  it  must  be  as  the  agent 
of  the  carrier  and  not  as  the  agent  of  the  shipper.  The  case  of 
Whitney  v.  Railroad  Co.,  38  S.  W.  265,  17  S.  E.  147,  37  Am. 
St.  Rep.  767,  is  one  of  questioned  delivery  to  the  consignee  after 
the  carriage  had  terminated.  The  car  containing  the  cotton 
had  been  placed  on  a  spur  track  built  for  the  manufacturing 
company;  the  bill  of  lading  had  been  surrendered;  the  freight 
had  been  paid ;  the  seals  had  been  broken  by  the  manufacturing 
company  and  the  cotton  partly  unloaded.  The  plaintiff  con- 
tended that  it  had  not  been  delivered.  The  court  held  other- 
wise, and  applied  the  same  test  to  delivery  by  the  carrier  as 
should  be  applied  to  it,  viz.  the  possession  and  control  of  the 
property.  It  is  the  converse  of  the  case  at  bar,  but  settled  by  the 
same  principle.  In  Brown  v.  Railroad  Co.,  19  S.  C.  39,  it  is  as- 
sumed to  be  the  law  that  no  liability  as  common  carrier  attaches 
until  the  goods  shall  have  come  into  possession  of  the  carrier  and 
under  its  control.  In  Railroad  Co.  v.  Byrne,  100  Fed.  359,  40  S.  C. 
A.  402,  it  is  held  that  a  railway  company  which  permits  stock  to 
be  placed  in  the  pens  which  it  has  prepared  by  the  side  of  its 
tracks  to  facilitate  loading  and  unloading  does  not  thereby  re- 
ceive the  stock  for  shipment,  or  take  possession  or  assume 
charge  of  it  as  a  common  carrier;  that  the  limit  of  its  liability 
is  that  of  a  warehouseman,  to  exercise  ordinary  care  in  the 
construction  and  maintenance  of  its  pens.       In  10  C.  J.  226,  it 
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is  said:      'It  is  well  settled  that,  where  the  carrier  is  directed 
by  the  shipper  to  do  that  which  is  incompatible  with  its  common 
law  duty  as  carrier,  as,  for  instance,  not  to  forward  the  goods 
until  further  orders,  there  is  no  such  delivery  and  acceptance  as 
will  render  the  carrier  liable  as  such.     Under  these  circum- 
stances it  is  liable  only  as  an  ordinary  bailee,  so  long  as  such 
special  instructions  are  operative/    In  10  C.  J.  225,  it  is  said: 
'Delivery    cannot    be    complete    if    anything    remains    to    be 
done  by  the  shipper  before  the  goods  can  be  sent  on  their  way.' 
In  Stapleton  v.  Railroad  Co.,  133  Mich.   187,  94  N.  W.  739, 
it  is  held  that,  if  the  goods  are  merely  placed  in  the  carrier's 
depot  for  the  shipper's  convenience,  and  not  ready  for  shipment 
until  the  shipper  has  done  something  further  to  them,  the  car- 
rier is  not  liable  as  a  common  carrier  but  only  as  a  warehouse- 
man.   In  Missouri  P.  Co.  v.  Riggs,  10  Kan.  App.  578,  62  Pac. 
712,  it  is  held  that,  where  goods  are  delivered  to  a  carrier  to  be 
shipped,  but  are  not  to  be  shipped  until  other  goods  which  are 
to  be  shipped  with  them  are  delivered,  the  liability  of  the  carrier 
in  the  meantime  is  only  that  of  a  warehouseman.     The  court 
declares:    'Where  goods  are  received  by  the  carrier  to  be  for- 
warded in  the  usual  course  of  business,  the  liability  of  a  common 
carrier  attaches  immediately ;  but  where  the  goods  are  not  to  be 
shipped  in  the  regular  course  of  business,  but  are  to  be  retain- 
ed at  the  depot  at  the  shipper's  instance,  the  liability  is  that  of 
a  warehouseman  only.    The  rule,  broadly  stated,  is  that  if,  after 
the  delivery  of  the  goods  for  shipment,  anything  remains  to  be 
done  by  the  shipper,  the  liability  of  the  carrier  as  an  insurer 
does  not  attach,  and  it  is  responsible  only  as  a  warehouseman.' 
In  Railroad  Co.  v.  Powers,  73  Neb.  816,  103  N.  W.  678,  it  is 
held  that  where  the  stock,  while  in  the  carrier's  pens  or  yards, 
awaiting  transportation,  is  subject  to  the  right  of  the  shipper 
to  remove  it  when  necessary  for  food  and  water,  the  carrier's 
liability  will  be  no  greater  than  that  of  an  ordinary  bailee,  and 
that  he  will  be  liable  only  where  he  has  failed  to  exercise  ordi- 
nary care.    The  syllabus  by  the  court  states:   'When  a  shipper 
surrenders  the  entire  custody  of  his  goods  to  a  common  carrier 
for  immediate  transportation,  and  the  carrier  so  accepts  them, 
the  liability  of  the  carrier  at  once  attaches.    Such  liability  does 
not  attach  until  the  goods  are  unconditionally  delivered  by  the 
shipper  and  accepted  by  the  carrier.'    In  Grand  Co.  v.  Ullman, 
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89  111.  244,  it  is  held  in  substance,  that,  where  goods  are  de- 
livered to  a  railroad  company  for  transportation  at  its  earliest 
convenience,  nothing  further  remaining  to  be  done  in  reference 
to  them  by  the  owner,  the  company  is  liable  as  a  common  car- 
rier for  their  loss.  The  doctrine  of  constructive  delivery  with- 
out notice  to  the  carrier  is  well  recognized ;  it  may  exist  by  an 
express  agreement  that  a  deposit  of  goods  at  a  particular  place 
shall  be  a  valid  delivery,  or  by  a  well-known  and  established 
custom  to  receive  the  goods  in  that  way.  Such  an  agreement, 
either  expressed  or  implied,  must  necessarily  go  to  the  extent 
that  such  deposit  shall  be  accepted  as  a  delivery  for  transporta- 
tion; it  surely  cannot  exist  in  the  face  of  an  express  notice  of 
which  the  owner  has  knowledge,  that  it  shall  not  be  so  accepted 
without  the  issuance  of  a  bill  of  lading.  In  O'Bannon  v.  Exp. 
Co.,  51  Ala.  481,  it  is  held  that,  to  render  a  carrier  liable  as  a 
common  carrier  for  the  loss  of  goods,  there  must  have  been  an 
actual  delivery  of  the  goods  to  him,  or  a  constructive  delivery, 
with  notice  to  him  of  an  intention  thereby  to  place  them  in  his 
care  and  custody.  Merely  placing  them  in  such  a  position  that 
he  could  easily  have  taken  them,  but  without  calling  his  atten- 
tion to  them,  is  not  sufficient.  In  Southwestern  R.  Co.  v. 
Webb,  48  Ala.  585,  it  is  held  that,  in  an  action  against  a  rail- 
road company  for  failure  to  deliver  cotton  received  by  it  for 
transportation,  the  railroad  company  is  not  liable  as  a  common 
carrier  for  cotton  stolen  or  lost  after  deposit  by  the  owner  upon 
a  station  platform,  unless  it  be  shown  that  the  company  or  its 
agents  had  notice  of  the  deposit  and  received  the  cotton  for 
transportation  as  a  common  carrier.  The  case  of  Copeland  v. 
Railroad  Co.,  76  S.  C.  476,  57  S.  E.  535,  is,  in  my  opinion  one  of 
an  entirely  different  character,  and  has  little,  if  any,  application 
to  the  facts  of  the  case  at  bar.  While  the  question  does  not 
seem  to  have  been  raised  in  the  case,  as  a  matter  of  fact  it  was 
a  case  of  liability,  independently  of  the  relation  of  common  car- 
rier, under  what  is  known  as  the  Fire  Statute  (section  3226  of 
Civ.  Code  1912) ;  an  absolute  liability  upon  destruction  of 
property  by  fire  which  originates  upon  the  right  of  way  of  a 
railroad  company ;  the  only  exception  being  where  the  property 
has  been  placed  upon  the  right  of  way  unlawfully  or  without 
the  consent  of  the  railroad  company.  It  was  not  contended  by 
the  company  that  the  cotton  had  been  placed  on  the  platform 
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without  its  consent;  on  the  contrary,  the  custom  had  long  ex- 
isted with  their  consent  The  judgment  is  easily  sustainable, 
therefore,  under  the  statute.  But,  considered  as  an  action  not 
under  the  statute,  but  against  the  railroad  company  as  a  com- 
mon carrier,  as  it  in  fact  appears  to  have  been  considered  by  the 
court,  the  facts  are  clearly  distinguishable  from  those  of  the  case 
at  bar  in  the  following  particulars:  (1)  The  cotton  was  deposit- 
ed on  the  platform  'marked  ready  for  shipment';  in  the  case  at 
bar  that  fact  does  not  appear;  in  fact  it  was  not  marked  for 
shipment  at  all,  and  was  not  ready  for  shipment  until  other 
cotton  making  a  carload  had  been  purchased.  (2)  The  agent 
there  gave  the  owner  no  notice  that  cotton  left  on  the  platform 
under  such  circumstances  was  at  the  owner's  risk;  here  the 
agent,  with  the  instinct  of  a  burnt  child,  posted  a  notice,  which 
the  plaintiff  admits  he  saw  and  which  was  particularly  called  to 
his  attention  before  the  loss,  that  'the  railroad  would  not  be 
liable  for  goods  or  freight  of  any  kind  left  on  its  platform  until 
after  the  shipper  had  received  a  bill  of  lading/  (3)  There  was 
evidence  that  after  the  fire  the  salvage  of  the  cotton  was  sold 
by  the  railroad  company,  from  which  it  might  have  been  in- 
ferred that  they  acknowledged  responsibility  for  the  cotton;  no 
such  circumstance  appears  here.  The  charge  of  the  circuit 
judge,  approved  by  this  court,  exactly  fits  the  facts  of  this  case: 
'If  it  was  not  the  custom  of  the  defendant  company  in  dealing 
with  Mr.  Copeland  to  allow  him  to  put  cotton  on  their  platform 
for  the  purpose  of  shipping  it  and  make  themselves  liable  for 
it,  unless  he  called  for  a  bill  of  lading  and  notified  them  that  it 
was  there  for  shipment,  then,  under  those  circumstances,  he 
would  not  be  entitled  to  recover.'  And  again:  'Whenever  a 
railroad  company  permits  anyone  to  put  cotton  on  their  plat- 
form for  the  purpose  of  shipping  without  objection  on  their  part, 
and  does  anything  to  lead  the  parties  putting  the  cotton  there 
to  believe  that  they  had  accepted  it  for  the  purpose  of  shipping 
it,  and  it  is  afterwards  destroyed  while  in  their  possession, 
under  those  circumstances  then  the  company  would  be  liable/ 
How  it  is  possible  to  conclude  that  the  railroad  company  in- 
duced the  owner  to  believe  that  they  had  accepted  the  cotton 
placed  upon  the  platform,  even  without  objection,  for  shipment, 
in  the  fact  of  the  notice  referred  to?  A  man  must  be  endowed 
with  a  feeble  brain  to  believe  that  the  railroad  company  accepted 
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the  cotton  for  shipment  when  he  placed  it  upon  the  platform 
without  their  knowledge  when  he  was  told  specifically  that  they 
did  not  intend  to  accept  it  until  a  bill  of  lading  had  been  issued. 
In  my  opinion  the  testimony  does  not  tend  to  establish  a  single 
one  of  the  elements  essential  to  the  relation  of  common  carrier. 
It  is  not  pretended  that  there  was  a  complete  delivery  of  the  16 
bales  of  cotton  at  the  time  the  lost  bale  was  placed  upon  the 
platform.  If  the  shipment  included  only  that  particular  bale  it 
is  not  claimed  that  it  was  actually  delivered  to  the  railroad 
•company;  the  contention  is  that  it  was  constructively  delivered 
by  placing  it  on  the  platform  without  notice  to  the  company, 
and  in  the  face  of  an  express  declaration  and  notice  to  the  plain- 
tiff that  it  would  not  be  considered  as  delivered  or  accepted  un- 
til the  bill  of  lading  had  been  issued.  It  was  placed  there  by 
the  plaintiff  for  his  convenience  until  the  remainder  of  the  car- 
load could  be  assembled.  In  the  light  of  the  notice  he  received, 
it  must  be  assumed  that  in  doing  so  he  undertook  to  shoulder 
the  risk  of  loss.  The  so-called  delivery  was  not  for  immediate 
shipment,  as  the  plaintiff  admits  that  the  shipment  was  not  to 
go  forward  until  the  carload  had  been  made  up ;  the  cotton  was 
not  marked  with  any  shipping  directions,  and  none  given  to  the 
carrier.  The  cotton  had  not  gone  into  the  exclusive  possession 
of  the  carrier,  which  is  absolutely  essential  to  the  relation.  The 
plaintiff  had  full  control  of  it  and  could  the  next  minute  have 
moved  it  off  of  the  platform.  That  there  was  something  further 
to  be  done  by  the  owner  to  the  shipment  is  admitted  by  his 
statement  that  the  Murray  bale  was  to  remain  on  the  platform 
until  the  remainder  of  the  carload  was  completed.  No  notice  of 
the  placing  of  the  cotton  on  the  platform  was  given  to  the 
agent,  which  is  necessary  to  constitute  a  constructive  delivery, 
unless  the  custom  of  the  company  justified  his  failure  to  do  so, 
of  which  there  is  no  evidence.  On  the  contrary,  if  he  had  given 
such  notice  it  could  not  have  constituted  constructive  delivery, 
which  is  a  question  of  intention,  in  view  of  the  positive  notice 
repelling  any  such  implication." 

Failure  of  Carrier  to  Furnish  Facilities.  It  is  the  duty  of 
a  carrier,  as  an  incident  to  its  business  of  transporting  live 
stock,  when  it  tender  facilities  and  utilities  for  the  reception  ot 
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cattle  preparatory  to  shipment,  to  furnish  the  same  in  a  suit- 
able and  reasonably  safe    condition.1*     Where  live    stock    is 


la  Booke  &  Olson  v.  Payne  (N. 
D.  1921),  184  N.  W.  803. 

Where  a  carrier  maintains  stock- 
yards and  also  a  plot  of  ground  upon 
which  cattle  are  customarily  held 
preparatory  to  shipment  and  where 
prospective  shippers  are  directed  by 
the  carrier  to  feed,  water,  and  hold 
their  cattle  upon  such  plot  of  ground 
preparatory  to  and  while  waiting 
shipment  by  reason  of  occupancy  of 
the  stockyards,  and  where,  while 
there,  60  head  of  cattle  wander 
through  unprotected  openings  in  spoil 
banks  of  an  artificial  reservoir  there 
maintained  by  the  carrier,  and  off 
steep  banks  into  an  open  space  of 
thin  ice  and  deeper  water,  occasioning 
the  loss  of  44  head,  it  is  held  that  the 
carrier's  breach  of  duty  and  the  ship- 
pers' contributory  negligence  were 
questions  of  fact  for  the  jury.  Booke 
ft  Olson  v.  Payne  (\\  D.  1921),  184 
N.  W.  803. 

In  Booke  &  Olson  v.  Payne  (N.  D. 
1921),  184  N.  W.  803,  the  court  said, 
p.  805: 

"The  general  rule  undoubtedly 
is  that  it  is  the  duty  of  the  carrier, 
as  an  incident  to  the  business  of  trans- 
porting cattle,  to  furnish  suitable 
stockyards  for  receiving  and  deliver- 
ing such  cattle  both  at  the  point  of 
shipment  and  of  destination.  10  C.  J. 
79,  and  cases  cited ;  Hutchinson  on 
Carriers  (3d  Ed.)  §  510.  As  Justice 
Harlan  stated  in  Covington  Stock- 
yard Co.  v.  Keith,  139  U.  S  128,  11 
Sup.  Ct.  461,  35  L.  Ed.  73 :  'When 
animals  are  offered  to  a  carrier  of 
live  stock  to  be  transported  it  is  its 
duty  to  receive  them;  and  that  duty 


cannot  be  efficiently  discharged,  at 
least  in  a  town  or  city,  without  the 
aid  of  yards  in  which  the  stock  of- 
fered for  shipment  can  be  received 
and  handled  with  safety  and  without 
inconvenience  to  the  public  while 
being  loaded  upon  the  cars  in  which 
they  are  to  be  transported.'  *In 
other  words,  the  duty  to  receive, 
transport  and  deliver  live  stock  will 
not  be  fully  discharged,  unless  the 
carrier  makes  such  provision,  at  the 
place  of  loading,  as  will  enable  it  to 
properly  receive  and  load  the  stock, 
and  such  provision,  at  the  place  of  un- 
loading, as  will  enable  it  to  properly 
deliver  the  stock  to  the  consignee/ 
In  Zakrzewski  v.  G.  N.  Ry.,  125  Minn. 
125.  145  N.  W.  801,  802,  it  is  stated: 
'There  ought  to  be  no  doubt  upon  the 
proposition  that,  at  those  shipping 
points  of  a  common  carrier  where 
stock  pens  or  yards  are  reasonably 
necessary,  the  duty  rests  upon  the 
carrier  to  furnish  the  same  in  such 
condition  and  with  such  facilities  for 
handling  and  caring  for  stock  that 
the  shipper  can,  with  a  reasonable  de- 
gree of  safety  and  convenience,  as- 
semble and  attend  to  the  wants  of  the 
animals  so  that  when  loaded  they  are 
in  a  fit  condition  to  stand  the  hard- 
ships of  the  journey.'  See  Id.  131 
Minn.  175,  154  N.  W.  966;  St.  Louis 
&  San  Francisco  Ry.  v.  Beets,  75 
Kan.  295,  89  Pac  683,  10  L.  R.  A.  (N. 
S.)  571 ;  Ft.  Worth  &  G.  R.  Ry.  v. 
Galton,  45  Tex.  Civ.  App.  67,  100 
S.  W.  166.  This  duty  attaches  al- 
though the  control  and  management 
of  the  stock  remain  entirely  with  the 
shipper  until  loading  begins.  Zak- 
rzewski v.  G.  N.  Ry.,  supra.    Upon 
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this  record  the  questions  presented 
are  (1)  whether,  as  a  matter  of  law, 
the  carrier  was  free  from  negligence 
in  the  performance  of  this  duty  stat- 
ed, and  (2)  whether,  as  a  matter  of 
law,  the  plaintiffs  were  guilty  of  con- 
tributory negligence.  The  carrier 
contends  that  the  carrier  did  not  in- 
vite the  plaintiffs  to  turn  their  cattle 
loose  without  a  herder  or  to  use  the 
reservoir  to  water  their  cattle;  that 
in  permitting  the  cattle  to  get  in  the 
reservoir  and  using  a  portion  of  the 
carrier's  premises  where  they  were 
not  invited  the  plaintiffs  were  tres- 
passers or  at  best  mere  licensees.  It 
further  maintains  that  there  is  no 
proof  that  the  carrier  invited  or  di- 
rected the  plaintiffs  to  use  this  par- 
ticular spot  adjoining  the  reservoir 
for  holding  the  stock,  and  that  the 
failure  to  fence  the  reservoir  was  not 
negKgence.  Does  the  record  sustain 
the  contentions  of  the  carrier,  as  a 
matter  of  law?  The  answer  must  be 
considered  in  connection  with  the 
duty  of  the  carrier  in  the  receiving 
of  cattle  for  shipment.  The  carrier 
has  neither  considered  nor  discussed 
this  duty.  The  negligence  of  the  car- 
rier does  not  turn  upon  the  question 
whether  the  plaintiffs  were  licensees 
or  invitees,  as  such,  but  rather  upon 
the  question  whether  the  facilities  and 
utilities  tendered  to  the  plaintiffs  for 
the  reception  of  the  cattle  prepara- 
tory to,  and  while  awaiting,  shipment, 
were  furnished  pursuant  to  its  duty. 
It  is  undisputed  that  the  carrier  did 
recognize  the  necessity  of  maintaining 
facilities  and  utilities  at  Belfield  for 
the  receiving  of  cattle  prior  to  and 
while  waiting  shipment.  It  is  admit- 
ted that  the  carrier  did  maintain  there 
stockyards  for  such  purpose.  It  is 
further  undisputed  that  cattle  were 


customarily  held  upon  this  plot  of 
ground  where  the  reservoir  is  situated 
preparatory  to,  and  while  waiting, 
shipment.  There  is  evidence  in  the 
record  that  on  November  28,  1919,  the 
stockyards  were  not  available  for  the 
use  of  the  plaintiffs.  There  is  further 
direct  evidence  that  the  agent  of  the 
carrier  directed  the  plaintiffs  to  hold, 
feed,  and  water  their  cattle  near  the 
reservoir  both  for  purposes  of  shelter 
and  for  water,  all  preparatory  to  and 
while  waiting  shipment  The  reser- 
voir was  an  artificial  creation.  The 
water  therein  was  deep;  the  banks 
were  steep,  almost  precipitous.  The 
'spoil  banks'  serving  as  a  protection 
and  barrier,  also  perhaps  were  a 
snare  by  reason  of  the  unguarded  and 
nonwarning  openings  through  them. 
The  water  at  a  certain  place  in  the 
north  end  remained  unfrozen,  or  with 
a  thin  coating  of  ice,  in  cold  weather, 
and  so  existed  when  the  cattle  were 
drowned.  There  is  evidence,  al- 
though disputed,  to  that  effect.  If 
this  reservoir  were  within  the  confines 
of  the  stockyards  proper  with  no 
further  protection  than  existed  upon 
the  adjacent  ground  of  the  carrier, 
it  surely  might  not  be  said,  as  a  mat- 
ter of  law,  that  the  carrier  had  ful- 
filled its  entire  duty  in  providing  for 
the  receiving  of  cattle,  if  they  should 
be  drowned  or  be  killed,  as  they  were 
in  this  case.  The  question  of  the 
breach  of  this  duty  by  the  carrier 
must  be  similarly  considered,  although 
such  reservoir  was  situated  without 
the  stockyards  proper,  if  the  fact! 
warrant  consideration  by  the  jury  of 
this  duty.  If  the  plaintiffs  were  di- 
rected and  permitted  by  the  carrier  to 
take,  hold,  feed,  and  water  these  cat- 
tle near  the  reservoir,  where  they 
were  by  reason  of   the   yards   then 
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being  occupied  and  insufficient  to 
contain  plaintiffs'  proposed  shipment, 
if  the  reservoir,  by  reason  of  its  prox- 
imity, the  unguarded  openings,  and 
the  open  place  in  its  water  surface, 
was  a  dangerous  utility  to  be  so  main- 
tained at  such  place  where  such  cattle 
were  received  and  held  for  shipment, 
then,  through  loss  resulting  by  reason 
thereof,  a  jury  might  find  a  breach  of 
this  duty  of  the  carrier.  Upon  this 
record  we  are  of  the  opinion  that  suf- 
ficient facts  were  presented  to  make 
this  breach  of  duty  a  question  of  fact 
for  the  jury,  and  that  the  verdict  of 
the  jury  determining  the  negligence 
of  the  carrier  in  that  regard  should 
not  be  disturbed.  See  L.  R.  A.  1918C, 
540;  Heckman  v.  Evenson,  7  N.  D. 
173,  182,  73  N.  W.  427.  The  carrier 
contends  that  the  record  discloses 
contributory  negligence  on  the  part  of 
the  plaintiffs;  that  the  cattle  were 
simply  permitted  to  wander  wild  as 
they  willed.  In  this  connection  a  close 
question  is  presented,  as  a  matter  of 
law.  The  evidence  is  far  from  satis- 
factory in  explaining  how  the  cattle 
happened  to  get  in  the  reservoir, 
whether  during  the  presence  of  the 
herder  or  his  temporary  absence, 
There  is  evidence,  however,  that  the 
plaintiffs  did  not  know  about  these 
open  and  unguarded  openings  between 
the  'spoil  banks'  in  the  north  end ; 
that  they  knew  nothing  about  the 
open  place  in  the  water  where  the 
cattle  were  drowned.  The  plaintiffs 
were  directed  and  permitted  to  hold, 
feed,  and  water  their  cattle  near  these 
openings.  The  openings,  unguarded 
and  not  protected,  were  dangerous  for 
cattle  by  reason  of  the  open  water 
place  withm  the  reservoir.  If  the  ice 
upon  the  reservoir  had  been  uniform- 
ly thick,  like  upon  the  creek  without, 
a  foot  in  thickness,  and  if  there  had 


been  no  open  nor  dangerous  water 
hole  within,  little  danger  would  have 
existed  if  the  cattle  should  wander 
through  such  openings  and  upon  the 
reservoir.  The  unguarded  openings 
and  the  open  water  space,  concerning 
both  of  which  the  plaintiffs  neither 
were  informed  nor  knew,  constituted 
the  menace  of  danger  and  of  injury. 
Reasonable  men  might  draw  different 
conclusions  from  the  evidence  as  to 
whether  the  plaintiffs  would  have 
known  or  investigated  concerning  the 
reservoir  or  should  have  more  closely 
attended  the  cattle.  Contributory  neg- 
ligence may  not  be  charged  to  the 
plaintiffs  because  they  accepted  the 
facilities  offered  by  the  carrier.  Lack- 
lard  v.  Ry.  Co.,  101  Mo.  App.  420, 
74  S.  W.  505.  The  question  of  con- 
tributory negligence  therefore  was 
primarily  one  for  the  consideration  of 
the  jury,  and  its  findings  should  not 
be  disturbed.  Jackson  v.  Grand 
Forks,  24  N.  D.  601,  617,  140  N.  W. 
718,  45  L.  R.  A.  (N.  S.)  75;  Haugo 
v.  G.  N.  Ry.,  27  N.  D.  268,  273,  145 
N.  W.  1053 ;  Overpeck  v.  Rapid  City, 
14  S.  D.  507,  85  N.  W.  990,  992/' 

In  a  shipper's  action  against  a  car- 
rier for  damages  to  his  cattle  because 
of  muddy  loading  pens,  the  objection 
that  the  shipper  had  not  pleaded  that 
the  pens  were  not  such  as  an  ordi- 
narily prudent  person  would  have 
furnished  under  the  circumstances,  or 
different  from  those  ordinarily  fur- 
nished, could  not  be  sustained,  in  the 
absence  of  a  special  exception  prop- 
erly presented  to  the  trial  court,  and 
any  erroneous  ruling  excepted  to  and 
properly  brought  up  for  review.  Lan- 
caster v.  Sayles  (Tex.  1921),  234  S. 
\V.  227. 

The  duty  of  a  railroad  company  to 
furnish  stockyards  reasonably  secure 
is  unqualified.  Houchtelin  v.  Oregon 
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tendered  to  a  carrier  for  shipment  and  the  shipment  is  re- 
ceived and  accepted  and  transportation  begun,  and  where  the 
carrier,  through  its  default,  fails  to  make  connections  with  an- 
other carrier  and  returns  the  cattle  to  its  pens  at  the  originat- 
ing point  of  shipment,  to  hold  them  until  the  next  day,  for  the 
purpose  of  delivery  to  the  other  carrier  there,  the  fact  that  it 
notifies  the  shipper  of  its  failure  to  ship  and  informs  him  that 
the  stock  will  be  forwarded  the  following  day,  if  agreeable,  does 
not  alone  amount  to  a  complete  breach  and  a  termination  by  the 
parties  of  the  original  shipping  agreement  and  constitute  a  re- 
delivery of  the  stock  to  the  shipper,  so  as  to  give  rise  to  a  new 
agreement  for  shipment  to  be  made  on  the  following  day,  but 
constitutes  only  a  delay  in  transportation  under  the    original 


are  to  be  used  for  the  purpose  of 
feeding,  watering  and  resting  live 
stock  while  being  transported  over 
its  road  or  are  furnished  for  the  re- 
ception of  live  stock  intended  to  be 
shipped  over  its  road.  Houchtelin  v. 
Oregon  Short  Line  R.  C.  (Idaho 
1921),  202  Pac  571. 

In  shipper's  suit  against  carrier  for 
damage  to  cattle  by  being  caked  with 
mud  from  muddy  loading  pens  evi- 
dence held  insufficient  to  show  de- 
terioration in  value  of  the  cattle 
from  the  cause  complained  of,  and 
therefore  is  not  sufficient  to  support 
judgment  for  plaintiff.  Lancaster  v. 
Saylcs  (Tex.  1921),  234  S.  W.  227. 

In  an  action  against  a  carrier  for 
delay  in  loading  and  shipping  sheep, 
which  were  loaded  on  the  cars  by 
employees  of  another  railroad  who 
used  the  same  yards  and  pens,  evi- 
dence held  sufficient  to  sustain  a  pre- 
sumed finding  by  the  trial  judge  that 
the  relation  of  principal  and  agent 
existed  between  defendant  carrier  and 
the  employees  of  the  other  railroad; 
the  issue  not  having  been  submitted 
to  the  jury.  Panhandle  &  S.  F.  Ry. 
Co.  v.  Mayhugh  (Tex.  1921),  235  S. 
W.  915.     (State  Case.) 


Short  Line  R.  Co.  (Idaho  1921),  202 
Pac.  571. 

The  obligation  of  a  shipper  of  live 
stock  to  discover  defects  in  the 
yards  in  which  he  places  his  live 
stock  for  shipment  over  a  railroad 
requires  the  exercise  of  only  ordinary 
care.  Houchtelin  v.  Oregon  Short 
Line  R.  Co.  (Idaho  1921),  202  Pac. 
571. 

The  duty  rests  upon  a  railroad  to 
provide  suitable  stockyards  for  the  re- 
ception and  retention  of  live  stock, 
independently  of  any  conditions  of  the 
shipping  contract.  Houchtelin  v. 
Oregon  Short  Line  R.  Co.  (Idaho 
1921),  202  Pac.  571. 

The  question  as  to  whether  stock- 
yards provided  by  a  railroad  com- 
pany are  reasonably  secure  for  sheep 
should  be  determined  in  view  of  the 
well-known  fact  that  every  city  and 
village  contain  dogs,  some  of  which 
are  likely  to  attack  sheep  in  pens  if 
opportunity  is  afforded.  Houchtelin 
v.  Oregon  Short  Line  R.  Co.  (Idaho 
1921),  202  Pac.  571. 

It  is  the  duty  of  a  railroad  com- 
pany to  furnish  suitable  stockyards 
or  pens  in  a  reasonable  state  of  repair 
and  reasonably  secure,  whether  they 
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shipping  agreement1*  It  cannot  be  said,  as  a  matter  of  law, 
that  a  carrier  was  not  negligent  in  keeping  sheep  in  cars  over- 
night and  forwarding  them  on  the  first  regular  train  leaving 
after  they  were  loaded.10 

Place  and  Manner  of  Furnishing  Cars.  A  carrier  is  liable 
for  failure  to  furnish  cars  for  the  shipment  of  hogs  within  a 
reasonable  time  after  being  notified.11  A  carrier's  agent  agreed  to 
furnish  three  cattle  cars  for  the  shipment  of  cattle  from  Colum- 
bia, Mo.,  to  National  Stock  Yards,  111.  The  carrier  delayed 
in  furnishing  the  cars  and  claimant  brought  suit  for  the  shrink- 
age of  the  cattle  as  a  result.    In  holding  the  claimant  was  en- 


19.  Berliner  v.  Director  General  of 
Railroads  (Nebr.  1921),  184  N.  W. 
914. 

20.  Panhandle  &  S.  F.  Ry.  Co.  v. 
Mayhugh  (Tex.  1921).  235  S.  W.  915. 
(State  Case.) 

21.  Chicago,  R.  I.  &  P.  Ry.  Co.  v. 
Vail  (Okla.  1921),  201  Pac  804. 

Claimant  on  March  18,  1919,  or- 
dered two  slock  cars  for  interstate 
shipment.  On  August  22nd,  he  was 
notified  that  both  cars  were  ready. 
On  the  23rd  he  loaded  hogs  into  one 
of  them  and  drove  cattle  to  be  shipped 
out  by  the  same  train  on  which  the 
hogs  were  being  shipped.  But  it  de- 
veloped the  other  car  had  not  yet  ar- 
rived by  reason  of  which  he  had  to 
wait  until  he  could  get  it.  Held  that 
the  claimant  was  entitled  to  recover 
a  verdict  for  the  shrinkage  suffered 
by  his  cattle.  Arkansas  Central  R. 
Co.  v.  Walker  (Ark.  1921),  619. 

Evidence  held  to  support  plaintiff's 
allegations  that  he  ordered  a  car  for 
his  cattle  and  a  car  for  his  hogs, 
stating  reasons  why  they  must  be 
shipped  at  the  same  time,  and  that  the 
agent  negligently   failed   to  order  a 


car  for  the  cattle,  as  the  result  of 
which  plaintiff  suffered  loss  by  the 
delay  in  shipping  both  the  cattle  and 
the  hogs.  Arkansas  Central  R.  Co. 
v.  Walker  (Ark.  1921),  234  S.  W. 
619. 

The  form  of  the  action  for  damages 
for  failure  of  a  carrier  to  furnish 
cars  to  a  shipper  of  live  stock  is  not 
important.  The  grounds  of  the  lia- 
bility is  unjustifiable  omission  to  fur- 
nish the  cars,  and  it  is  not  material 
that,  in  an  action  for  damages  for 
failure  to  furnish  cars  requested  for  a 
particular  day,  the  shipper  predicates 
liability  on  breach  of  contract  to  fur- 
nish cars  on  that  day.  Chicago,  R.  I. 
&  P.  Ry.  Co.  v.  Vail  (Okla.  1921),  201 
Pac.  804. 

The  evidence  examined,  and  held 
to  warrant  the  jury  in  finding  that 
there  was  an  agreement  between  the 
shipper  and  the  local  agent  of  the 
carrier  to  furnish  cars  to  the  ship- 
per for  a  particular  day,  and  that 
such  agreement  was  negligently  treat- 
ed, and  that  the  carrier  was  not  ex- 
cused from  complying  with  the  same, 
and  that  the  shipper  was  damaged  as 
a  result  of  the  carrier's   failure  to 
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titled  to  recover,  the  court  said:"  "Defendant's  answer  was: 
First,  a  general  denial;  and,  second,  defendant  states  that  this 
was  an  interstate  shipment  of  cattle,  being  from  Columbia,  Mo., 
to  Chicago,  111.,  with  the  privilege  of  the  National  Stockyards, 
111.,  that  said  shipment  was  made  under  the  provisions  of  a 
written  contract  among  other  terms  of  which  was  'section  8/ 
which  provided:  'The  parties  of  the  second  part  hereto  agree 
to  assume  all  risk  of  injury  or  damage  to,  or  escape  of,  the  live 
stock  aforesaid,  which  may  happen  to  it  while  in  the  stockyards 
of  said  party  of  the  first  part,  awaiting  shipment  at  any  point 
on  any  line  of  railroad  owned  or  operated  by  the  party  of  the 
first  part,  and  in  consideration  of  said  rate  herein  named  ship- 
per hereby  releases  and  waives  any  and  all  cause  or  causes  of 
action  that  may  have  accrued  to  him  by  reason  of  any  written 
or  verbal  contract  prior  to  the  execution  of  this  contract.'  And 
as  a  further  defense  "section  10"  of  said  contract  was  pleaded, 
as  follows:  'In  consideration  of  the  rate  aforesaid,  it  is  further 
agreed  that  no  claim  for  damages  which  may  accrue  to  the 
party  of  the  second  part  under  this  contract  shall  be  allowed  or 
paid  by  the  party  of  the  first  part,  or  sued  for  in  any  court  by 
the  party  of  the  second  part,  unless  a  claim  for  such  loss  or 
damage  shall  be  made  in  writing,  verified  by  the  affidavit  of  the 
party  of  the  second  part,  or  his  or  their  agent,  and  delivered  to 
the  freight  claim  agent  of  the  party  of  the  first  part  at  his  office 
in  the  city  of  St.  Louis  within  ten  (10)  days  from  the  time  said 
stock  is  removed  from  said  cars;  and  it  is  also  agreed,  that,  if 
any  loss  or  damage  occurs  upon  a  connecting  line,  then  such 
line  shall  not  be  liable  unless  a  claim  shall  be  made  in  like  man- 
ner, and  delivered  in  like  time,  to  some  officer  or  general  agent 
of  the  line  on  which  the  loss  or  injury  occurs.'  Defendant 
states  that  the  plaintiffs  wholly  failed  to  comply  with  the  pro-, 
visions  of  section  10;  and,  further  answering,  defendant  claims 
that  the  agent  of  defendant  at  Columbia  had  no  power  or  au- 
thority to  make  an  agreement  with  plaintiffs  or  any  other  ship- 
per to  furnish  cars  at  any  definite  time.  At  the  close  of  the  plain- 
tiff's case  the  defendant  offered  a  demurrer  to  the  evidence 

comply  with   such  agreement.     Chi-         22.    Thee  v.  Wabash  Ry.  Co.  (Mo. 
cago,   R.   I.   &   P.   Ry.   Co.   v.   Vail      1921 ),  233   S.  W.  959. 
(Okla.  1921),  201  Pac.  804. 
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which  was  overruled ;  and  again  at  the  close  of  all  evidence  de- 
fendant asked  a  peremptory  instruction  in  its  favor  which  was 
by  the  court  overruled.  The  jury  returned  a  verdict  for  $723.37, 
upon  which  judgment  was  rendered,  and  defendant  appealed. 
The  cause  was  instituted  in  the  circuit  court  of  Boone  county 
in  September,  1918,  and  is  the  second  suit  filed  in  the  case, 
plaintiffs  having  been  nonsuited  in  a  previous  action  on  the 
same  state  of  facts.  The  original  petition  was  in  three  counts, 
but  the  first  and  third  counts  were  dismissed  by  plaintiffs  prior 
to  the  trial  of  the  cause  on  April  19,  1919.  From  the  verdict  in 
favor  of  plaintiffs  on  the  second  count,  defendant  appealed  to 
this  court,  where  judgment  was  reversed,  and  the  cause  re- 
manded with  the  suggestion  that,  'in  view  of  the  possible  right 
plaintiffs  may  have  to  amend  (concerning  which  we  make  no 
decision),  we  will  not  reverse  the  judgment  outright,  but  will 
remand  the  cause.'  Thee  v.  Railroad,  217  S.  W.  566.  It  appears 
from  the  contention  of  plaintiffs  and  the  evidence  produced 
that  there  were  two  contracts  connected  with  this  transaction, 
namely :  (a)  An  oral  contract  to  furnish  three  cars  for  the  ship- 
ment of  56  head  of  fat  cattle,  upon  which  this  suit  is  based: 
and  (b)  a  written  contract  to  ship  46  head  of  cattle.  The  oral 
contract  is  alleged  to  have  been  entered  into  on  October  14, 
1917,  and  the  written  contract  on  October  16,  1917.  The  oral 
contract  was  entered  into  first  and  was  made  up  of  a  conversa- 
tion between  plaintiff  Neeley  and  defendant's  assistant  station 
agent  at  Columbia.  Neeley  testified  that  on  Sunday,  October 
14,  1917,  he  called  the  railroad  station  over  the  telephone,  and 
the  young  man  in  the  office  said  he  would  take  the  order,  and  I 
said  I  wanted  three  cars  for  the  next  day,  Monday,  the  15th, 
and  that  we  wanted  to  ship  cattle,  *  *  *  and  I  asked  if  he 
would  have  the  cars  here,  and  he  said  he  would.'  Plaintiffs 
brought  the  cattle  in  the  next  day  (Monday),  arriving  about 
11  a.  m.,  and  placed  them  in  defendant's  stock  pens,  provided 
by  defendant  for  stock  awaiting  shipment  The  station  agent 
then  informed  him  that  he  had  been  unable  to  procure  the  cars 
for  that  day.  This  compelled  plaintiffs  to  hold  the  cattle  until 
the  next  day,  causing  an  expenditure  for  feed,  and  a  delay  in 
reaching  their  destination,  which  caused  shrinkage  and  com- 
pelled a  sale  on  a  lower  market.    On  ascertaining  that  the  three 


Digitized  by 


Google 


Ch.  II.  BEGINNING  OF  LIABILITY  29 

cars  ordered  on  the  14th  could  not  be  had  on  the  15th,  10  or  12 
head  of  the  cattle  were  shipped  on  that  date  in  a  car,  together 
with  a  shipment  by  a  neighbor.  The  remaining  46  head  were 
shipped  out  from  Columbia  to  Chicago,  with  the  privilege  of  the 
National  Stockyards,  111.  At  this  time  (October  16th)  a  written 
contract  was  entered  into  between  plaintiffs  and  defendant. 
Plaintiffs  contend  that  the  oral  contract  pleaded  was  for  furnish- 
ing cars  for  the  purpose  of  shipping  cattle.  When  one  of  the 
plaintiffs  notified  the  station  agent  that  he  wanted  three  cars 
on  Monday  'to  ship  cattle  in,'  and  the  agent  answered,  'All 
right,  they  will  be  here/  that  was  plainly  no  contract  of  ship- 
ment. It  was  merely  an  agreement  to  furnish  the  cars.  Thee 
v.  Wabash  Ry.,  217  S.  W.  566.  The  oral  contract  to  furnish 
three  cars  was  clearly  established  by  both  plaintiff  Neeley  and 
by  the  memorandum  entered  by  defendant's  agent  in  the  latter's 
car  book  and  signed  by  Neeley.  A  contract  entered  into  by  a 
station  agent  in  behalf  of  his  company  has  been  held  good  in 
this  state.  Vivion  v.  Railroad,  172  Mo.  App.  352,  157  S.  W.  971 ; 
Miller  v.  Railroad,  62  Mo.  App.  loc.  cit.  260;  Kissell  v  Railroad, 
194  Mo.  App.  346,  188  S.  W.  1118.  Defendant  maintains  that 
by  signing  the  contract  of  shipment  on  October  16,  1917,  plain- 
tiffs waived  any  cause  of  action  they  may  have  had  under  the 
oral  contract  to  furnish  cars.  The  waiver  in  clause  8  of  the 
written  contract  did  not  embrace  and  could  not  embrace,  with- 
out some  consideration,  an  entirely  different  transaction  which 
had  been  brought  to  an  end  by  the  action  of  the  parties,  and 
the  damages  thereon  had  already  accrued  before  the  execution 
of  the  written  contract  which  concerned  an  original  agreement 
and  had  nothing  to  do  with  a  prior  independent  contract  which 
had  been  terminated  by  the  parties.  This  release  clause  does  not 
relate  to  the  contract  breached  and  brought  to  an  end  the  day 
before.  In  discussing  a  similar  state  of  facts  in  Vivion  v.  Rail- 
road, 172  Mo.  App.  loc.  cit.  355,  157  S.  W.  972,  and  differentiat- 
ing that  case  from  Fountain  v.  Railroad,  114  M.  App.  676,  90 
S.  W.  393,  the  court  says:  'The  release  or  waiver  clause  in 
the  contract  in  that  case  was  different  from  that  contained  in 
this  contract.  In  that  case  the  release  was  specifically  from  any 
cause  of  action  by  reason  of  any  prior  verbal  contract.  While 
in  the  present  case,  we  have  seen,  the  contract  came  to  an  end 
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and  had  become  a  closed  incident;  and  the  release  was  not  of 
any  cause  of  action  accruing  on  a  prior  verbal  contract,  but  was 
a  release  of  any  cause  of  action  or  damage  arising  on  any  verbal 
representation  made  prior  to  the  writing,  clearly  meaning  any 
representations  made  concerning  the  shipment  in  which  the 
writing  was  executed.  And  so  does  the  reason  of  the  matter  con- 
fine the  claim  to  "such  prior  representations  and  agreements" 
merging  in  the  contract.  We  think  it  manifest  that  the  waiver 
clause  quoted  was  not  intended  by  the  parties  to  embrace  a  dis- 
tinct and  completed  matter  entirely  foreign  to  it.'  Applying  this 
line  of  sound  reasoning  to  the  case  at  bar,  the  conclusion  seems 
inevitable  that  by  the  execution  of  clause  8  of  the  written  con- 
tract pleaded  by  defendant  plaintiffs  did  not  waive  any  rights  of 
action  under  the  oral  contract  of  October  14,  1917,  which  was 
breached  by  defendant  by  its  failure  to  furnish  three  cars  for 
shipping  cattle.  That  contract  was  closed,  and  plaintiffs'  right 
of  action  accrued  upon  said  breach.  The  written  contract  was 
an  entirely  different  one,  and  was  for  the  shipment  of  a  different 
number  of  cattle  and  a  different  number  of  cars.  The  authorities 
hold  that  all  live  stock  contracts  must  be  construed  liberally  in 
favor  of  the  shipper  against  the  carrier.  Richardson  v.  Rail- 
road, 149  Mo.  loc.  cit.  323.  50  S.  W.  782.  In  this  view  of  the 
case  it  is  clear  that  the  citations  of  defendant  in  support  of  any 
other  theory  than  the  above  do  not  apply."  So  where  a  sta- 
tion agent's  oral  contract  with  a  stocjc  shipper  to  furnish  cars 
was  breached  by  the  carrier,  and  the  shipper  subsequently  en- 
tered into  a  written  contract  for  shipment  whereby  he  released 
all  claims  by  reason  of  any  prior  verbal  contract,  held,  that  such 
release  did  not  affect  the  cause  of  action  on  the  oral  contract; 
that  being  a  different  contract  upon  which  a  right  of  action  had 
already  accrued." 

23.    Thee  v.  Wabash  Ry.  Co.  (Mo.      not  error.    Thee  v.  Wabash  Ry.  Co. 
1921),  233  S.  W.  959.  (Mo.  1921),  233  S.  W.  959. 

In  a  suit  by  a  live  stock  shipper         A  contract  entered  into  by  a  sta- 

.    .  •—  <*>..' k»*»M.  *t  on  tion    a»ent    in    behalf    of    his    com- 

against  a  carrier  for  breach  of  an  ° 

^  ,      .  .  pany  with  a  shipper  to  furnish  cat-* 

oral    agreement  to     furnish     cars,  t1e  cm   hM  gQod      Thce   y    Wa_ 

failure  to  instruct  as  to  the  mean-      bash  Ry>  Co   (Mo   192i)t  233  S.  W. 

ing  of  the  term  "oral  contract"  held     959. 
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CHAPTER   III. 
NEGLIGENCE  DURING  TRANSPORTATION. 

Delay.  A  carrier's  tariff  rule  on  file  with  the  Interstate 
Commerce  Commission,  which  required  the  carrier  to  pay  the 
shipper  three-fourths  of  a  cent  a  mile  for  the  use  of  the  ship- 
per's cars,  which  rate  was  admittedly  less  than  the  value  of  such 
use,  does  not  authorize  the  carrier  to  retain  possession  of  such 
cars  indefinitely,  on  payment  of  that  rate  contrary  to  the  ship- 
per's orders,  especially  in  view  of  the  second  section  of  the  rule, 
which  applies  to  the  same  transaction  and  manifests  the  con- 
trary intention.1    Claimant  brought  suit  to  recover  damages  for 


1.  J.  (C  Francesconi  &  Co.  v. 
Baltimore  &  O.  R.  Co.,  274  Fed.  687. 

In  the  absence  of  a  contrary  reg- 
ulation under  the  Interstate  Com- 
merce Act,  a  carrier  is  liable  to  a 
shipper  for  the  unreasonable  deten- 
tion and  use  of  the  shipper's  tank 
cars  for  the  carrier's  own  purposes, 
contrary  to  the  instructions  of  the 
shipper.  J.  C.  Francesconi  &  Co.  v. 
Baltimore  &  O.  R.  Co.,  274  Fed.  687. 

The  regulation  of  a  carrier,  in  its 
tariffs  on  file  with  the  Interstate  Com- 
merce Commission,  that  it  shall  not 
be  liable  to  a  shipper  owning  its  own 
cars  for  delay  or  diversion,  except  as 
authorized  in  filed  tariffs,  does  not 
g}\t  the  carrier  the  right  purposely 
to  detain  the  cars  contrary  to  their 
owner's  orders  for  the  carrier's  own 
purposes.  J.  C.  Francesconi  &  Co. 
v.  Baltimore  &  O.  R.  Co.,  274  Fed. 
687. 

The  provisions  of  the  tariff  rules 


of  a  carrier,  charging  the  owner  of 
a  tank  car  with  the  excess  of  empty 
mileage,  over  the  loaded  mileage,  for 
which  the  carrier  was  to  pay  the  ship- 
per a  stated  allowance  for  the  use  of 
the  car,  did  not  intend  to  charge  the 
shipper  with  the  empty  mileage  trav- 
eled under  the  carrier's  directions 
contrary  to  the  shipper's  instructions 
and  therefore  indicates  that  the  pro- 
vision for  mileage  paid  to  the  ship- 
per was  not  intended  to  authorize  the 
carrier  to  retain  possession  of  the  car 
indefinitely  on  payment  only  of  such 
mileage.  J.  C.  Francesconi  &  Co. 
v.  Baltimore  &  O.  R.  Co.,  274  Fed. 
687. 

Though  "practice"  of  the  carriers, 
within  the  Interstate  Commerce  Act, 
covers  a  large  field,  such  practice  is 
not  established  by  occasional,  or  even 
common,  assertions  of  right,  but  its 
essence  is  uniformity,  so  that  the 
general  refusal  of  a  carrier  to  pay  for 
the  use  of  privately  owned  cars  de- 
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delay  of  the  carrier  in  returning  to  it,  its  private  tank  cars.  In 
holding  the  carrier  liable,  the  court  said:2  "In  the  absence  of 
regulation  under  the  Interstate  Commerce  Act  (24^  Stat.  379), 
there  is  no  dispute  that  the  defendant  would  be  liable.  The 
plaintiff's  tender  of  the  cars  and  its  acceptance  by  the  defend- 
ant gave  the  latter  no  rights  beyond  the  fair  import  of  the 
transaction,  and,  taken  merely  as  a  custom,  the  practice  of  re- 
taining cars  at  the  convenience  of  the  carriers  is  not  sufficiently 
proved  to  form  a  part  of  the  bargain.  If  so,  the  proper  interpre- 
tation of  the  bailment  is  that,  when  the  contents  of  the  car  have 
been  delivered  to  the  consignee,  the  car  is  at  the  shipper's  order. 
The  defendant's  reliance  is  upon  the  fact  that  rule  29  of  the 
Interstate  Commerce  Commission  provides  a  rate  to  cover  the 
empty  mileage  of  tank  cars,  and  that  by  implication  this  gives 
to  the  carrier  a  right  to  hold  it  as  long  as  it  suits  its  necessities 
in  the  general  handling  of  its  traffic.  At  first  blush  the  position 
appears  hardy,  since  it  altogether  deprives  the  shipper  of  his 
car,  and  appropriates  it  as  a  part  of  the  general  equipment  of 
the  carrier,  at  a  rate  which  is  concededly  but  a  fraction  of  its 
actual  use  value.  Nevertheless,  it  is  quite  true  that,  if  the  Com- 
mission have  ruled  in  the  subject-matter,  recourse  must  be  had 
to  it,  before  the  courts  can  interfere,  since  the  question  would 
be  one  of  administration.  Pennsylvania  R.  R.  Co.  v.  Puritan  Coal 
Mining  Co.,  237  U.  S.  121,  35  Sup.  Ct.  484,  59.  L.  Ed.  867.  Nor 
do  I  mean  to  suggest  that  the  Commission  might  not,  if  it 
chose,  provide  that  the  tender  of  a  loaded  car  should  give  the 
carrier  the  right  to  make  it  a  part  of  its  general  equipment,  for 
a  time  to  be  determined  by  its  own  convenience,  at  rates  which 
were  adequate  in  the  Commission's  judgment.  That  the  carrier 
must,  at  the  cost  of  paying  the  full  value,  at  once  return  the 
car  under  the  shipper's  direction,  is  not  an  inevitable  necessity. 
The  exigencies  of  car  distribution,  the  necessities  for  a  reliable 
and  steady  supply  of  equipment,  the  loss  involved  in  the  abso- 
lute requirement  at  once  to  return  empties  when  and  where  the 

tained  by  it  for  service  other  than  &  Co.  v.  Baltimore  &  O.  R.  Co.,  274 

the  owner's  does  not  establish  such  Fed.  687. 

practice,   where   it   had   occasionally  2.    J.  C.  Francesconi  &  Co.  v.  Balti- 

paid  for  such  use.    J.  C.  Francesconi  more  &  O.  R.  Co.,  274  Fed.  687,  689. 
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shipper  might  demand,  might  well  give  the  Commission  the 
power  to  impose  upon  the  shipper's  tender  conditions  very  dif- 
ferent from  those  attending  the  usual  bailment.  Similar  consid- 
erations dictated  the  decision  in  Proctor  &  Gamble  v.  U.  S.  (C. 
C.)  188  Fed.  221,  which  was  reversed  on  another  ground  in  225 
U.  S.  282,  32  Sup.  Ct.  761,  56  L.  Ed.  1091.  See,  also,  Swift  & 
Co.  v.  Hocking  Valley  Ry.  Co,  243  U.  S.  281,  37  Sup.  Ct.  287,  61 
L.  Ed.  722.  The  first  question  here  is  whether  rule  29  author- 
izes the  indefinite  detention  of  cars  at  the  carrier's  pleasure.  It 
is  apparent  that  the  rule,  in  fixing  a  rate,  did  not  necessarily 
touch  upon  this  question.  At  best,  if  it  be  an  administrative 
question,  which  courts  should  not  meddle  with,  it  can  be  such 
only  because  of  some  established  practice  of  the  carriers,  whose 
prima  facie  validity  courts  must  recognize.  I  think  that  rule  29 
does  not  even  leave  the  matter  open.  The  defendant's  position 
is  that  the  rate  applies  to  movements  made  at  the  carrier's 
pleasure,  as  well  as  the  original  movement  dictated  by  the  ship- 
per. But  section  2  charges  the  shipper  with  all  excess  empty 
movements.  If  so,  it  will  follow  that  the  allowance  of  three- 
fourths  of  a  cent  for  all  movements,  loaded  or  empty,  is  sub- 
ject to  a  deduction  for  all  excess  empty  movements  which  the 
carrier  may  find  it  expedient  to  make.  Now,  section  2  was  cer- 
tainly not  devised  upon  any  such  theory,  but  to  impose  upon 
the  shipper  some  motive  to  reduce  his  empty  haulage.  It  would 
clearly  frustrate  the  scheme  of  the  rule  if  the  shipper's  compen- 
sation, inadequate  in  itself,  were  exposed  to  deductions  depend- 
ent, not  upon  his  own  control,  but  upon  the  convenience  of  the 
carrier  in  the  use  of  his  property.  Nor  is  it  -possible  to  say  that 
section  2  applies  only  to  empty  movements  directed  by  the  ship- 
per, while  section  1  applies  both  to  those  and  to  putative  move- 
ments directed  by  the  carrier.  The  rule  is  clearly  one  and  sec- 
tion 2  is  intended  to  cover  the  same  ground  as  section  1.  It 
follows  that  the  rule  does  not  authorize  the  carriers  to  detain 
or  divert  such  cars  at  their  will.  The  defendant,  nevertheless, 
argues  that  under  a  regulation  of  the  American  Railway  Asso- 
ciation, passed  May  17,  1911,  it  is  forbidden  to  make  any  pay- 
ment of  the  kind  here  sued  upon.  That  rule,  which  may  be  tak- 
en as  a  'regulation'  under  section  1  of  the  Interstate  Commerce 
Act   (Comp.  St.  §  8563),  provides  that  the  carriers  will    pay 
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nothing  for  delay  or  diversion,  except  as  authorized  in  filed  tar- 
iffs. That  this  is  not  an  assertion  of  any  right  deliberately  to 
divert  such  cars  appears,  not  only  from  rule  29,  but  from  rule 
13  of  the  Car  Service  Rules,  and  from  the  evidence  in  the  case 
that  the  practice  is  to  observe  the  shipper's  orders  in  the  re- 
turn of  cars.  Such  detention  remains,  therefore,  a  wrong  as 
much  under  the  regulations  and  practices  of  the  carriers  as  at 
common  law,  and  prima  facie  it  is  reserved  under  section  22  of 
the  Interstate  Commerce  Act  (Comp.  St.  §  8595),  and  is  a  dis- 
pute justiciable  in  court.  The  defendant,  however,  insists  that, 
granting  all  this,  the  carriers  have  nevertheless  established  a 
practice  by  which  they  have  interpreted  rule  29  as  covering  the 
case  of  cars  which  happen  to  be  delayed  or  diverted,  and  that 
this  practice  must  be  reviewed  by  the  Commission  before  it  can 
come  before  any  court.  The  word  'practice/  as  used  in  section 
1  of  the  act,  covers  a  large  field.  Northern  Pacific  Ry.  v.  Sol- 
um, 247  U.  S.  477,  483,  38  Sup.  Ct.  550,  62  L.  Ed.  1221.  But  it 
appears  to  me  open  to  doubt  whether  there  has  been  any  con- 
sistent practice  among  the  carriers  on  this  subject.  Certainly 
the  Union  Tank  Company,  a  very  large  owner  of  cars,  has  col- 
lected damages  for  diversions  in  the  past  from  other  carriers, 
and  though  this  defendant  appears  generally  to  have  refused  to 
recognize  any  such  claims,  its  own  practice  is  not  uniform.  On 
the  contrary,  it  has  seized  cars  from  the  Union  Tank  Company 
and  paid  sums  not  calculated  upon  the  rate  fixed  by  rule  29. 
Therefore  it  is  fair  to  say  that  carriers  generally  have  not,  and 
that  this  defendant  individually  has  not,  'established,  observed, 
and  enforced*  any  'regulation  or  practice'  which  treats  all  di- 
versions as  falling  within  rule  29.  Occasional,  and  even  common, 
assertions  of  right,  do  not  make  such  a  'practice.'  Its  essence 
is  its  uniformity.  Carriers  may  not  claim  the  sanction  of  the 
statute  for  a  usage  which  they  apply  only  with  exceptions ;  they 
cannot  say  that  in  such  cases  they  'observe  and  enforce'  it  them- 
selves. In  Texas  &  Pac.  Ry.  v.  Amer.  Tie  &  Timber  Co.,  234 
U.  S.  138,  34  Sup.  Ct.  885,  58  L.  Ed.  1255,  it  was  held  that  the 
Commission  must  first  pass  upon  the  question  whether  railroad 
ties  were  within  a  lumber  rate,  before  the  court  got  jurisdiction 
over  an  action  for  wrongful  refusal.  If  this  case  means  gener- 
ally that  the  interpretation  of  all  rules  must  be  fixed  first  by 
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the  Commission,  then  no  case  can  come  up  in  court  involving 
the  meaning  of  any  rule  unless  the  parties  agree  upon  that 
meaning.  In  that  case  the  question  was  of  rates,  and  the  case 
may  possibly  be  taken  as  deciding  that  the  meaning  of  rates  is 
always  primarily  for  the  Commission.  Here,  however,  is  a 
question  whether  the  rule  provides  for  the  involuntary  deten- 
tion of  cars;  if  it  does  not,  that  detention  was  a  wrong,  and  it 
cannot  be  argued  that  there  is  a  rate  established  for  a  wrong. 
The  mere  fact  that  the  enforcement  of  a  rule  of  the  Commis- 
sion comes  incidentally  in  question  does  not  divest  a  court  of 
jurisdiction.  The  Supreme  Court  has  several  times  enforced 
such  rules  or  practices  of  the  carriers  without  preliminary  re- 
course to  the  Commission.  Pennsylvania  R.  R.  Co.  v.  Puritan 
Coal  Co.,  237  U.  S.  121,  33  Sup.  Ct.  484,  59  L.  Ed.  867;  Swift  & 
Co.  v.  Hocking  Valley  R.  R.  Co.,  243  U.  S.  281,  37  Sup.  Ct.  287, 
61  L.  Ed.  722;  Pa.  R.  Co.  v.  Kittanning  Co.,  253  U.  S.  319,  40 
Sup.  Ct.  532,  64  L.  Ed.  928.  It  cannot  be  that  the  rule  is  to  be 
enforced  only  when  its  meaning  is  not  in  dispute,  and  in  the 
last  case  cited  there  was  a  careful  analysis  of  the  meaning  of  a 
rule  and  a  decision  as  to  its  application  to  the  case.  Texas  & 
Pac.  Ry.  Co.  v.  American  Tie  &  Timber  Co.,  supra,  must  be 
understood  as  depending  upon  the  fact  that  it  was  a  rate  which 
was  in  question.  The  three  cases  in  which  the  question  has  al- 
ready arisen  have  been  decided  against  the  carrier.  Gustafson 
v.  Michigan  Central  R.  Co.  (111.)  129  N.  E.  516;  Sun  Co.  v. 
Pennsylvania  Co.  (Ct.  Com.  Pleas  Pa.,  July  Term,  1920) ;  Em- 
pire Refineries  v.  Guaranty  Trust  Co.  of  New  York  (C.  C.  A. 
8th,  March  17,  1921)  271  Fed.  668.  Verdict  directed  for  the 
plaintiff  for  $3,990,  with  interest  from  March  1,  1918."  In  an 
action  against  a  railroad  for  damage  to  a  shipment  of  cotton 
delayed  in  transportation,  an  instruction  that  the  burden  was 
on  defendant  to  prove  the  loss  arose  from  an  act  of  God,  the 
public  enemy,  etc.,  was  not  erroneous  as  placing  on  it  the  bur- 
den of  proving  that  the  cotton  was  undamaged  when  delivered 
to  it;  the  instruction  dealing  with  loss  or  damage  while  in  its 
possession  for  transportation.8     Where,  when  a  "stop  pick-up 


3.    Payne  v.   Orton    (Ark.    1921),         An  instruction,  as  to  a  shipment  of 
234  S.  W.  469.  cotton  claimed   to  have   been  dam- 
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extra"  train  reached  a  point  47  miles  from  the  stockyards  and 
market  at  3  o'clock  a.  m.  the  conductor  knew  that  there  would 
be  delays  preventing  the  train  from  reaching  the  stockyards  in 
time  for  the  market  at  8  o'clock  a.  m.,  it  was  negligence  for  the 
carrier  to  fail  to  notify  the  shipper,  loading  his  cattle  at  that 
point,  of  that  fact4  In  Holland  v.  Hines,  (Mo.  1921),  234  S.  W. 
366,  claimant  brought  suit  on  a  shipment  of  cattle  from  Turney, 
Mo.,  to  Kansas  City  stockyards,  which  he  alleged  arrived  a  day 
late.  It  was  contended  that  as  this  was  an  interstate  shipment, 
under  the  federal  decisions  mere  delay  was  not  proof  of  negli- 
gence, but  that  something  else  had  to  be  shown.  The  court 
said  :4*  "The  evidence  tends  to  show  that  this  was,  in  fact,  an 
interstate  shipment,  because  the  shipment  originated  in  Mis- 
souri and  ended  in  Kansas.  We  therefore  hold  that,  inasmuch 
as  we  are  bound  by  rules  governing  interstate  shipments,  the 
burden  is  on  plaintiffs  to  prove  negligence.  This  rule  has  re- 
cently been  upheld  in  Berry  v.  Railroad,  208  S.  W.  622;  Baker 
v.  Schaff,  211  S.  W.  103;  Miller  v.  Railroad,  205  Mo.  App.  463, 
225  S,  W.  116.  In  Donovan  v.  Wells  Fargo  &  Co.,  265  Mo.  loc. 
cit.  299  et  seq.,  177  S.  W.  842,  it  is  said :  'Since  this  is  conceded 
to  be  an  interstate  shipment,  and  since  it  involves  the  legal 
effect  of  the  Carmack  Amendment  to  the  Hepburn  Act  (34  U.  S. 
Stat,  at  L.  584,  c.  3591),  we  need  in  no  wise  concern  ourselves 
with  the  condition  upon  the  case  stated  of  our  own  statute  law 

aged  by  delay,  that  if  its  bad  condi-  for  the  shipper  only  the  damage  du« 
tion  at  time  of  delivery  in  part  caused  to  the  fault  of  the  carrier  was  prop- 
the  damage,  and  failure  to  transport  erly  refused  as  manifestly  too  long 
within  a  reasonable  time  also  in  part  and  involved  to  be  corrected  by  in- 
caused  damage,  and  the  carrier,  when  sertion  of  a  word,  and  as  open  to 
receiving  it,  did  not  know  of  its  dam-  objection  that  it  could  be  construed 
aged  condition,  the  jury  should  as-  to  mean  there  would  be  no  liability  if 
certain  the  amount  of  damages  due  to  the  damage  was  caused  by  the  car- 
its  condition  when  delivered  to  the  rier's  negligence  concurring  with  the 
carrier,  and  also  the  amount  due  to  condition  of  the  cotton.  Payne  r. 
failure  to  properly  transport  and  de-  Orton  (Ark.  1921),  234  S.  W.  469. 
liver  it,  and  if  they  found  the  total 

damage  was  due  in  part  to  its  condi-         4-    Holland  v.  Hines  (Mo.  1921), 

tion  unknown  to  the  carrier  when  de-  234  S.  W.  366. 
livered,  and  the  failure  to  transport 

amount  due  to  each  cause,  and  find         Al/2.    Holland  v.  Hines  (Mo.  1921), 

also  caused  damage,  to  ascertain  the  234  S.  W.  366.  367. 
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or  of  the  common  law  as  interpreted  in  this  state.  [Citing 
cases.]  *  *  *  In  the  light  of  the  recent  rulings  of  the  Supreme 
Court  of  the  United  States  our  decisions  have  been  wholly 
superseded  and  become  matters  of  ancient  legal  history  or  legal 
curiosity  only.  Adams  Express  Co.  v.  Croninger,  226  U.  S.  491 ; 
Atchison,  Topeka  &  Sante  Fe  Ry.  Co.  v.  Robinson,  233  U.  S. 
173;  Missouri,  Kansas  &  Texas  Ry.  Co.  v.  Harriman,  227  U.  S. 
657 ;  Great  Northern  Ry.  Co.  v.  O'Connor,  232  U.  S.  508 ;  Kan- 
sas City  Southern  Ry.  v.  Carl,  227  U.  S.  639;  Wells  Fargo  &  Co. 
v.  Neiman-Marcus  Co.,  227  U.  S.  469;  Boston  &  Maine  Rail- 
road v.  Hooker,  233  U.  S.  97/  Among  other  things,  the  Car- 
mack  Amendment  to  the  Hepburn  Act  (Comp.  St.  §§  8604a, 
8604aa)  provides,  in  effect,  and  affirmatively  declares  that — 
*No  contract,  receipt,  rule,  regulation  *  *  *  shall  exempt  such 
common  carrier,  railroad,  or  transportation  company  from  the 
liability  here  imposed.'  And  that  is  to  say,  the  act  provides  that 
the  initial  carrier  is  made  liable  to  the  lawful  holder  of  the  re- 
ceipt or  bill  of  lading  required  to  be  issued  for  any  loss,  dam- 
age or  injury  to  the  property  caused  by  it.  The  distinction 
being  that  under  this  amendment  the  burden  of  proving  actual 
negligence  of  the  carrier  is  on  the  plaintiff,  while  under  the 
Missouri  law,  unusual  delay  in  transporting  a  shipment  is  pre- 
sumptive evidence  of  negligence.  In  applying  these  rules  to  the 
case  at  bar,  we  shall  have  to  determine  whether  the  evidence 
shows  negligence  on  the  part  of  defendant.  The  testimony  of 
defendant  shows  that  the  train  was  delayed  at  various  stations 
from  24  minutes  to  an  hour  or  more.  In  two  instances  these 
delays  were  due  to  other  trains  running  out  of  water,  and  much 
time  was  consumed  by  side-tracking  this  train  to  allow  other 
trains  to  pass.  The  delay  at  Kearney  of  9>l/2  hours  was  due  to 
the  fact  that  a  train  crew  is  not  permitted  to  be  on  duty  more 
than  16  hours  without  rest.  The  fact  that  here  was  no  avail- 
able crew  to  replace  the  one  whose  16  hours  of  continuous  duty 
had  expired  does  not  exonerate  the  carrier  from  the  charge  of 
negligence.  In  McFall  v.  Railroad,  117  Mo.  App.  loc.  cit.  481, 
94  S.  W.  570,  this  court  held:  'The  duty  of  a  common  carrier 
is  first  to  place  itself  in  condition  to  handle  with  reasonable 
expedition  the  business  that  it  has  reason  to  expect  will  come 
to  it,  and  then  to  so  maintain  and  operate  its  line  and  equip- 
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ment  as  to  enable  it  to  properly  care  for  its  ordinary  business. 
The  failure  to  do  either  of  these  things  is  negligence,  for  it  is 
a  breach  of  duty,  and  negligence  and  breach  of  duty  are  but 
interchangeable  terms.  The  only  causes  that  will  excuse  the 
unusual  delay  of  the  carrier  in  forwarding  a  shipment  are  those 
that  cannot  reasonably  be  anticipated,  controlled,  or  avoided 
by  the  reasonable  exercise  of  care,  such  as  the  act  of  God,  that 
of  the  public  enemy;  unavoidable  accident;  a  sudden  and  ex- 
traordinary influx  of  business,  overtaxing  facilities  provided  for 
normal  conditions ;  a  general  strike  that  paralyzes  the  operation 
of  the  road ;  the  negligence  of  the  shipper  himself.  All  these 
are  things  that  human  foresight  and  prudence  cannot  be  ex- 
pected to  obviate  and  therefore  the  carrier  is  excused  if  prevent- 
ed from  performing  its  duty  by  any  of  them :  Defendant  placed 
I.  H.  Hammond,  conductor  of  the  train  in  question,  on  the 
stand,  and  on  cross-examination  he  testified:  *Q.  When  you 
left  Turney  it  was  your  judgment  you  could  come  right  on, 
and  had  time  enough  to  get  to  Kansas  City  unless  tied  up?  A. 
Not  with  the  work  I  had  in  sight  to  do,  no.  Q.  You  knew  you 
couldn't  make  it  when  you  left  there?  A.  That  was  my  opin- 
ion, if  I  was  asked  that,  in  doing  the  work  and  meeting  trains. 
Q.  You  were  the  conductor,  were  you  not?  A.  Yes,  sir.  Q. 
In  charge  of  that  particular  train?  A.  Yes,  sir.  Q.  I  will  ask 
you  whether  or  not  you  were — whether  or  not  you  notified 
either  Mr.  McFall  or  Mr.  Holland,  or  either  of  them,  or  Mr. 
Steel,  who  was  going  through  with  the  cattle,  that  that  train 
could  not  reach  Kansas  City  without  a  change  of  crews,  or  that 
there  would  be  any  delay  of  the  train?  A.  No,  I  never  talked 
to  him.  I  don't  know  the  gentleman.  Q.  Didn't  give  him  any 
notice  at  all  ?  A.  No,  sir.'  It  was  clearly  the  duty  of  defendant 
to  notify  plaintiffs  that  the  train  carrying  the  shipment  in  ques- 
tion could  not  reach  Kansas  City  in  time  for  the  market  on  De- 
cember 2.  This  was  not  done,  and  we  hold  this  failure  was  neg- 
ligence within  the  meaning  of  the  law  as  enunciated  by  the  Su- 
preme Court  of  the  United  States  in  the  decisions  hereinabove 
cited.  It  follows  therefore  that  no  error  was  committed  by  the 
trial  court  in  overruling  defendant's  demurrer  to  the  evidence  and 
the  motion  for  a  new  trial.  We  further  hold  that  instruction  No. 
1  for  plaintiffs  was  based  upon  substantial  evidence  of  negligence. 
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and  therefore  was  proper."  And 
Freezing.5 

5.  In  Vandalia  R.  Co.  v.  La  Rose 
(Ind.  1921),  133  N.  E.  152,  the  court 
.said: 

'This  is  a  common-law  action  by 
appellee  to  recover  damages  to  a  car- 
load of  bananas  because  of  the  al- 
leged negligence  of  appellants  in  fail- 
ing to  regulate  the  temperature  of  the 
car  in  which  the  bananas  were  ship- 
ped, as  a  result  of  which  the  bananas 
were  frozen.  The  car  was  transport- 
ed over  the  Mobile  &  Ohio  and  the 
Illinois  Central  Railroads  from  Mo* 
bile,  Ala.,  to  Effingham,  111.,  and 
there  delivered  to  the  Vandalia  Rail- 
road Company,  predecessor  of  the 
Pittsburg,  Cincinnati,  Chicago  &  St. 
Louis  Railroad  Company,  and  by  the 
Vandalia  transported  from  Effing- 
ham to  Indianapolis.  From  the 
judgment  in  favor  of  appellee,  ap- 
pellants appeal,  and  have  assigned  as 
error  the  overruling  of  their  motion 
for  a  new  trial.  Their  contention 
being  that  the  decision  of  the  court 
is  not  sustained  by  sufficient  evidence, 
and  is  contrary  to  law.  It  appears 
from  the  evidence  that  the  car  con- 
taining the  bananas  was  delivered  to 
the  Vandalia  at  Effingham  at  8:15 
a.  m.,  February  20,  1914,  and  reached 
Indianapolis  at  11:35  a.  m.,  Febru- 
ary 21.  The  car  was  en  route  from 
Effingham  to  Indianapolis  about  27 
hours,  a  distance  of  140  miles,  and 
the  usual  running  time  between  said 
points  being  about  8  or  9  hours.  The 
bananas  were  consigned  \o  appellee, 
and  were  delivered  to  him  by  appel- 
lants a  short  time  after  their  arriv- 
al. At  the  time  of  their  delivery 
steam  was  escaping  from  the  car, 
and  the  bananas  were   frozen.  Ap- 


upheld  the  verdict  of  the  jury. 

pellee,  who  had  been  engaged  in 
handling  bananas  29  years,  testified 
that  when  he  was  notified  of  the 
arrival  of  the  car  he  went  down  to 
the  car  and  saw  that  the  bananas 
were  frozen;  that  from  his  experi- 
ence in  handling  bananas  they  had 
begun  to  get  cold  5  or  6  hours  be- 
fore he  saw  them,  and  before  they 
were  delivered  to  him;  that  he 
called  the  attention  of  appellants' 
agent  to  their  condition,  and  to  the 
fact  that  the  steam  was  escaping 
from  the  roof  of  the  car,  and  that 
the  bananas  were  frozen  because  of 
the  condition  of  the  car,  which  al- 
lowed the  steam  to  escape  through 
the  cracks  in  the  roof.  This  evi- 
dence is  ample  to  sustain  the  court 
in  finding  that  the  damage  to  the 
bananas  was  caused  while'  they  were 
in  the  possession  of  appellant  Van- 
dalia Company,  and  by  reason  of  its 
negligence.  Appellant  also  contends 
that  the  court  erred  in  permitting 
appellee  to  testify  as  to  the  coo* 
tents  of  the  bill  of  lading  issued  by 
the  initial  carrier;  but  it  is  not 
shown  that  any  objection  was  made 
to  this  evidence  or  that  any  exception 
was  taken  to  the  admission  of  the 
same.  Appellant  makes  no  claim  that 
there  was  a  special  contract  limiting 
its  common-law  liability.  It  is  ele- 
mentary that  though  one  have  a  con- 
tract with  a  common  carrier  for 
the  transportation  of  goods,  if 
there  has  been  negligence  in  the 
performance  of  that  contract,  he 
may  sue  in  tort  and  claim  his  dam- 
ages by  the  proper  proof.  Baltimore 
&  Ohio  R.  R.  Co.  v.  Armstrong, 
etc.,  Co.,  99  Ohio  St.  163,*  124  N.  E. 
186,  5  A.  L.  R.  1117."  ' 
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CHAPTER  IV. 
LIABILITY  AFTER  ARRIVAL  AT  DESTINATION. 

Liability  as  Insurer.  Section  5  of  the  conditions  con- 
tained in  the  Uniform  Bill  of  Lading,  properly  construed, 
gives  the  owner  48  hours  after  notice  by  the  carrier  of  the 
arrival  of  the  goods,  within  which  to  remove  the  goods  before 
the  liability  of  the  carrier  as  such  ceases  and  its  liability  as 
warehouseman  begins.1  A  shipment  of  beverage  arrived  at 
destination  and  was  frozen  within  48  hours  thereafter.  The 
court  held  that  under  section  5  of  the  bill  of  lading  the  carrier's 
duty  as  an  insurer  continued  for  48  hours  after  arrival,  and  that 
it  was  liable  for  the  loss.  In  holding  it  liable  the  court  said:* 
"The  other  evidence  of  the  plaintiff,  oral  and  documentary, 
shows  that  the  goods  sued  for  were  valued  at  $240.00;  that 
having  been  shipped  December  19,  1918,  they  did  not  arrive  at 
their  destination  until  January  2d,  and  were  not  unloaded  until 
January  3,  1919;  and  the  plaintiff  was  not  given  notice  of  the 
arrival  until  the  morning  of  January  4,  1919,  after  they  had 
been  frozen  and  rendered  absolutely  worthless;  and  for  this 
reason  he  refused  to  receive  them.  It  does  appear  that  some 
workmen  at  the  railroad  station  had  told  plaintiffs  driver  on 
the  afternoon  of  January  2d,  that  the  goods  were  in  the  car  on 

1.  Del  Signore  v.  Payne,  Director  day,  it  is  to  be  deemed  such  within 
General  (W.  Va.  1921),  109  S.  E.  provisions  of  the  uniform  bill  of  lad- 
232.  ing  making  a  carrier  or  party  in  pot- 
Where,  at  time  of  misdelivery  of  session  of  property  liable  for  loss 
shipment,  carrier  had  not  assumed  by  fire  occurring  after  48  hours  ex- 
the  position  of  warehouseman,  its  elusive  of  legal  holidays  after  notice 
responsibility  was  that  of  carrier,  of  arrival,  and  giving  the  same  time 
Fisk  Rubber  Co.  v.  New  York,  N.  H.  for  removal.  Cereal  Products  Co.  v. 
&  H.  R.  R.  (Mass.  1921),  132  N.  E.  Delaware,  L.  &  W.  R.  Co.,  190  N.  Y. 
714.  S.  69a 

Though   the   General   Construction  2.    Del  Signore  v.  Payne,  Director 

Law.  of  New  York  does  not  express-  General  (W.  Va.  1921),  109  S  EL  232, 

ly  include  Sunday  as  a  named  holi-  233, 
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the  sidetrack,  with  other  cars,  but  not  unloaded;  but  plaintiff 
was  not  advised  of  the  unloading  of  the  car  until  the  morning 
of  January  4th,  after  the  goods  had  been  destroyed.  At  that 
time  the  forty-eight  hours  given  by  the  bill  of  lading  for  remov- 
al of  the  goods,  considering  the  notice  to  the  drayman  on  the 
afternoon  of  January  2d  as  notice  to  the  plaintiff,  had  not  yet 
elapsed,  and  of  course  this  time  had  not  elapsed  after  the 
agent's  notice  to  plaintiff  on  January  4th,  and  the  question  pre- 
sented by  the  evidence  was  whether  the  liability  of  defendant 
as  carrier  continued  for  the  forty-eight  hours,  or  was  at  the 
time  the  goods  were  destroyed  only  that  of  warehouseman.  We 
find  that  the  proper  construction  of  said  Section  5  of  the  Uni- 
form Bill  of  Lading  was  before  the  Supreme  Court  of  the  United 
States  in  the  recent  case  of  Michigan  Cent.  R.  R.  Co.  v.  Mark 
Owen  &  Co.,  225  U.  S.  — ,  41  Sup.  Ct.  554,  65  L.  Ed.  — ,  where 
it  was  held  that  the  liability  of  the  carrier  as  such  continued 
during  the  whole  of  the  forty-eight  hours.  And  in  that  case 
k  was  held  that  the  fact  that  the  owner  had  had  notice  of  the 
arrival  of  the  goods  and  that  they  were  in  the  car  on  the  side- 
track, and  that  he  had  broken  the  seals  on  the  car  and  had 
commenced  the  unloading  of  the  goods  made  no  difference,  and 
that  the  goods  having  been  destroyed  by  fire  in  the  meantime, 
the  carrier  continued  liable  as  such  for  their  loss.  In  the  case 
at  bar  it  is  conceded  that  the  forty-eight  hours  had  not  elapsed 
from  January  4th,  when  the  plaintiff  had  his  first  notice  from 
defendant's  agent  of  the  arrival  of  the  goods,  and  the  jury 
would  have  been  justified  in  finding  from  the  evidence  that  the 
period  had  not  elapsed  from  the  time  plaintiff's  drayman 
learned  of  the  arrival  of  the  goods  from  the  employees  of  de- 
fendant at  the  railway  station  on  January  2d.  To  support  the 
finding  and  judgment  of  the  circuit  court  defendant's  counsel 
rely  on  our  cases  of  Berry  et  al.  v.  W.  Va.  &  P.  R.  R.  Co.,  44  W. 
Va.  538,  30  S.  E.  143,  67  Am.  St.  Rep.  781,  Hurley  &  Son  v.  N. 
&  W.  Ry.  Co.,  68  W.  Va.  471,  69  S.  E.  904,  and  Hutchinson  v. 
U.  S.  Express  Co.,  63  W.  Va.  128,  59  S.  E.  949,  14  R.  A.  (N. 
S.)  393.  These  cases  are  not  pertinent  to  the  case  presented 
here.  Neither  of  them  involved  the  proper  construction  of  the 
Uniform  Bill  of  Lading  constituting  the  special  contract  be- 
tween the  shipper  and  the  carrier  here  relied  on.     The  ship- 
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merit  in  question  was  an  interstate  shipment,  and  the  federal 
not  the  state  law  applies.  United  Metals  Selling  Co.  v.  Pryor, 
243  Fed.  91,  155  C.  C.  A.  621 ;  Dodge  &  Dent  Mfg.  Co,  v.  Penn. 
R.  R.  Co.,  175  App.  Div.  823,  162  N.  Y.  Supp.  549.  Moreover, 
if  the  liability  of  the  defendant  as  carrier  had  ceased  and  that 
of  warehouseman  had  begun  when  the  goods  were  destroyed, 
it  is  an  open  question  whether  a  proper  construction  of  Section 
1  of  the  bill  of  lading  does  not  cast  the  burden  of  proving  free- 
dom from  negligence  on  the  carrier  in  possession  of  the  goods. 
One  of  the  provisions  of  that  section  is:  'When  in  accordance 
with  general  custom,  on  account  of  the  nature  of  the  property, 
or  when  at  the  request  of  the  shipper  the  property  is  transport- 
ed in  open  cars,  the  carrier  or  party  in  possession  (except  in 
case  of  loss  or  damage  by  fire  in  which  case  the  liability  shall 
be  the  same  as  though  the  property  had  been  carried  in  closed 
cars)  shall  be  liable  only  for  negligence,  and  the  burden  to  prove 
freedom  from  such  negligence  shall  be  on  the  carrier  or  party 
in  possession.'  The  history  of  the  adoption  of  this  Uniform 
Bill  of  Lading  will  be  found  in  14  Interst.  Com.  Comn.  R. 
(1908)  p.  346."  Claimant  brought  suit  against  a  carrier  on  its 
liability  as  insurer  for  loss  of  a  carload  of  malt,  which  was  in- 
jured on  a  lighter.  The  carrier  contended  that  its  liability  was 
that  of  a  warehouseman  only,  inasmuch  as  under  the  bill  of 
lading  its  liability  as  an  insurer  expired  48  hours  after  arrival. 
It  appeared  that  the  malt  was  damaged  on  the  third  day  after 
arrival,  the  second  day  of  which  was  Sunday,  and  if  Sunday 
is  a  legal  holiday  and  not  counted,  it  was  an  insurer.  In  hold- 
ing this  was  the  case  the  court  said:3  "The  point  presented 
for  decision  by  this  submission  is  as  to  whether  Sunday  is  a 
legal  holiday  within  the  purview  of  sections  1  and  5  of  the 
conditions  forming  a  part  of  the  'uniform  bill  of  lading — 
standard  form  of  order  bill  of  lading  adopted  by  carriers  in 
the  official  classification  territory  effective  January  1,  1916/ 
approved  by  the  Interstate  Commerce  Commission  and  filed 
with  it  by  the  various  common  carriers  engaged  in  interstate 
commerce  in  the  United  States.     Said  section  1,  so  far  as  here 


Cereal   Products   Co.  v.   Dela-ware,  L.  &  W.  R.  Co.,  190  N.  Y.  S. 

698,  699. 
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material,  provides,  in  effect,  that  the  carrier  or  party  in  pos- 
session of  property  described  in  the  bill  of  lading  'shall  be  liable 
for  any  loss  thereof  or  damage  thereto  except  as*  thereinafter 
provided.  The  only  exception  here  in  point  is  as  follows :  'For 
loss,  damage,  or  delay  caused  by  fire  occurring  after  forty- 
eight  hours*  (exclusive  of  legal  holidays)  after  notice  of  the  ar- 
rival of  the  property  at  destination  or  at  port  of  export  (if  in- 
tended for  export)  has  been  duly  sent  or  given,  the  carrier's 
liability  shall  be  that  of  warehouseman  only.'  Section  5  pro- 
vides, among  other  things,  that  freight  not  removed  within  48 
hours  exclusive  of  legal  holidays,  after  due  notice  of  its  arrival, 
may  be  kept  by  the  carrier  as  therein  provided  subject  to  its 
'responsibility  as  warehouseman  only.'  On  the  28th  of  Febru- 
ary, 1920,  the  Chicago  &  Northwestern  Railway  Company  re- 
ceived at  Manitowoc,  Wis.,  740  bags  of  malt  consigned  to  the 
order  of  the  plaintiff  at  Weehawken,  N.  J.,  with  directions  to 
notify  A.  S.  Herman  at  117  East  Eighteenth  street,  New  York 
City,  'care  U.  S.  &  Brazil  Steamship  Line,  New  York,  for  ex- 
port— lighterage  free,'  and  issued  a  bill  of  lading  in  the  form 
stated,  routing  the  shipment  over  its  own  line  and  that  of  the 
defendant.  In  due  course,  the  malt  was  received  by  the  defend- 
ant and  transported  over  its  line  to  Weehawken,  and  on  its  ar- 
rival there,  Herman  was  duly  notified  and  he  indorsed  the  bill 
of  lading  to  the  United  States  Forwarding  Company,  which 
duly  ordered  the  delivery  of  the  malt  to  the  steamer  Halifried 
in  Brooklyn.  The  plaintiff  by  an  assignment  has  succeeded  to 
the  rights  of  the  United  States  Forwarding  Company.  The 
defendant  transferred  the  malt  to  a  lighter  which  arrived  along- 
side the  steamer  on  Friday,  the  16th  of  April,  1920,  at  12:15  p. 
m.,  and  at  2  o'clock  that  day  the  captain  of  the  lighter  delivered 
the  manifest  and  shipping  permits  to  the  receiving  agent  of  the 
steamship  line.  The  submission  shows  that  it  then  became  the 
duty  of  the  steamship  company  to  unload  the  malt  from  the 
lighter  and  stow  the  same  aboard  the  steamship.  On  Monday, 
April  19th,  at  12:05  p.  m.,  while  the  lighter  was  still  alongside 
the  steamship  and  before  the  malt  had  been  transferred  to  it, 
a  fire  broke  out  on  the  steamship  and  was  communicated  to  the 
lighter  and  the  malt  was  damaged  through  no  fault  of  the 
iteamship  company.    Thereafter,  on  due  notice  to  the  plaintiff, 
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defendant  sold  the  damaged  malt  for  $1,675.88,  which  was  the 
best  price  obtainable.  The  value  of  the  malt  before  having 
been  damaged  was  $4,070,  and  for  that  amount  plaintiff  de- 
mands judgment.  The  defendant  concedes  its  liability  only  to 
the  extent  of  the  amount  received  on  selling  the  damaged  malt. 
It  is  submitted  to  this  court  to  direct  the  proper  judgment  with- 
out costs.  Plaintiff  claims  that  the  intervening  Sunday  is  to  be 
excluded  in  computing  the  48  hours  after  which  the  carrier's 
liability  terminated.  If  that  contention  be  sustained,  conceded- 
ly  the  malt  was  damaged  within  the  48  hours;  but,  if  Sunday 
is  not  to  be  excluded,  then  the  malt  was  not  damaged  until  after 
the  expiration  of  the  48  hours  and  the  defendant  is  not  liable. 
Defendant's  claim  that  Sunday  is  not  a  legal  holiday  is  predi- 
cated principally  upon  the  statutory  law  of  this  state  with  re- 
spect to  holidays,  which  does  not  expressly  include  Sundays 
(see  section  24  of  the  General  Construction  Law  [Consol.  Laws, 
c.  22]),  but  recognizes  that  all  Sundays  are  holidays  by  provid- 
ing that  if  a  statutory  holiday  falls  on  Sunday,  the  next  day  will 
be  observed  as  the  statutory  holiday.  It  is  to  be  borne  in  mind, 
however,  that  the  uniform  bill  of  lading  was  prepared  for  use 
throughout  the  United  States,  and  therefore  its  provisions  are 
not  to  be  construed  in  the  light  of  the  statutory  law  of  any 
particular  state.  The  Legislature  of  this  state  left  the  status  of 
Sunday  a  sanctified  holiday  as  it  existed  at  common  law.  See 
section  62,  Public  Officers  Law  (Consol.  Laws,  c.  47) ;  Ruling 
Case  law,  vol.  25,  p.  1413;  Bouvier's  Law  Dictionary  (3d  Re- 
vision) vol.  2,  p.  1446;  Webster's  International  Dictionary,  p. 
1025;  Page  v.  Shainwald,  169  N.  Y.  246,  62  N.  E.  356,  57  L.  R. 
A.  173;  Didsbury  v.  Van  Tassell,  56  Hun.  423—426,  10  N.  Y. 
Supp.  32.  In  Brunnett  v.  Clark,  1  Sheld.  500,  Smith,  J.,  said: 
'The  observance  of  Sunday  and  abstinence  from  secular  pur- 
suits on  that  day,  was  enforced  by  law  in  England,  from  the 
earliest  times,  even  before  the  Norman  conquests.  In  this 
state,  while  yet  a  colony,  statutes  were  enacted  for  the  same 
purpose,  and  they  have  always  been  enforced  since  the  forma- 
tion of  our  state  government.  Similar  statutes  exist  in  most, 
if  not  in  all,  of  the  states  of  the  Union,  and  thus  throughout  the 
land,  Sunday  originally  established  as  a  day  of  rest  and 
religious  observance,  has  become  a  civil  institution,  to  be  ob- 
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served  by  the  courts,  public  officers,  and  private  citizens,  as 
prescribed  by  the  statutes.'  In  Lindenmuller  v.  People,  33 
Barb.  561,  in  discussing  the  status  of  Sunday,  the  court  said: 
'With  us,  the  Sabbath,  as  a  civil  institution,  is  older  than  the 
government.  The  framers  of  the  first  Constitution  found  it  in 
existence;  they  recognized  it  in  their  acts,  and  they  did  not 
abolish  it,  or  alter  it,  or  lessen  *  *  *  the  obligations  of  the 
people  to  observe  it.  But  if  this  had  not  been  so,  a  civil  gov- 
ernment might  have  established  it.  It  is  a  law  of  our  nature 
that  one  day  of  seven  must  be  observed  as  a  day  of  relaxation 
and  refreshment,  if  not  for  public  worship.  Experience  has 
shown  that  the  observance  of  one  day  in  seven  as  a  day  of  rest 
"is  of  admirable  service  to  a  state,  considered  merely  as  a  civil 
institution"  (4  Bl.  Com.  63  [569]).  The  Christian  Sabbath  is, 
then,  one  of  the  civil  institutions  in  the  state,  and  to  which  the 
business  and  duties  of  life  are,  by  the  common  law,  made  to 
conform  and  adapt  themselves.'  Sunday  has,  therefore,  in 
this  jurisdiction  and  in  most  jurisdictions  always  been  deemed 
a  legal  holiday,  and  all  work  thereon,  with  certain  exceptions 
not  here  in  point,  has  been  prohibited.  See  Rigney  v.  White, 
4  Daly,  400.  The  purpose  in  excluding  legal  holidays  applies 
with  greater  force  to  Sunday  than  to  other  holidays,  for  ordi- 
narily such  work  may  be  done  on  a  statutory  holiday,  but  may 
not  be  done  on  Sunday.  See  section  2143  of  the  Penal  Law 
(Consol.  Laws,  c.  40) ;  Am.  &  Eng.  Encyclopedia  of  Law,  vol. 
15,  p.  5724,  vol.  27,  p.  338 ;  Page  v.  Shainwald,  supra.  So  far  as 
we  have  found,  the  only  reported  decisions  construing  these 
provisions  on  this  point  are  Hussa  Brewing  Co.  v  Chicago  & 
Northwestern  Ry.  Co.,  151  Wis.  666.  139  N.  W.  415,  and  St. 
Louis  B.  &  M.  Ry.  Co.  v.  Hicks  (Tex.  Civ.  App.)  158  S.  W.  192, 
and  in  both  of  them  it  was  held  that  Sunday  was  excluded.  It 
follows  that  the  plaintiff  is  entitled  to  judgment  for  $4,070,  but 
without  costs.    Settle  order  on  notice.    All  concur." 


Conversion  and  Misdelivery.  The  delivery  by  a  carrier  of 
a  shipment  of  cattle  to  another  than  the  owner  and  consignee 
held  to  constitute  a  conversion  for  which  the  carrier  was  not 
relieved  from  liability  by  a  tender  of  part  of  the  shipment  to 
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the  owner  several  months  later.4  While  mere  del?y  in  the  de- 
livery of  a  shipment  is  not  conversion,  yet  dealing  with  such 
shipment  adverse  to  the  title  or  right  of  possession  of  the  own- 
er is  conversion.    So  a  mistaken  delivery  to  a  wrong  consignee 


4.  Payne,  Agent  U.  S.  R.  R. 
Admn.  v.  Card,  275  Fed.  26. 

The  carrier  by  mistake  delivered 
to  the  defendant  88  head  of  cattle, 
which  were  not  his.  The  defendant 
had  expected  106  head  of  cattle.  Up- 
on inquiry  from  the  local  agents  of 
his  seller  he  was  informed  that  the 
88  head  were  part  of  his  shipment. 
The  defendant  kept  the  cattle  in  his 
corrals  for  over  a  month  trying  to 
ascertain  who  they  belonged  to,  and 
finally  sold  and  delivered  them  to 
parties  with  whom  he  contracted  to 
sell  the  106  head  he  had  purchased. 
Some  two  and  one-half  months 
fetter  the  railroad  discovered  that 
the  88  head  of  cattle  delivered  to 
him  were  not  his,  but  that  his  had 
been  delivered  to  another  person  at 
a  different  town.  The  carrier  made 
a  demand  on  the  defendant  for  the 
return  of  the  88  head  of  cattle, 
which  he  was  unable  to  comply  with, 
and  thereupon  the  carrier  sued  him  in 
conversion  of  the  full  value  of  such 
shipment.  The  defendant  counter- 
claimed  his  difference  in  price  be- 
tween the  88  head  he  had  purchased 
and  the  88  head  delivered.  Second, 
expense  of  holding  the  cattle  in  the 
corrals  for  a  month  awaiting  infor- 
mation. Third,  interruption  in  his 
business  and  time  spent  in  looking 
after  them  and  looking  for  the  cat- 
tle not  delivered.  Fourth,  expenses 
incident  to  this  suit  and  time  of  de- 
fendant in  preparing  for  trial  and  at- 
tending court.  Fifth,  inability  to  de- 
liver the  cattle  he  had  contracted  to 


sell.  He  also  counterclaimed  on  a 
second  cause  of  action  for  the  con- 
version of  106  head  of  cattle  that 
had  been  delivered  to  the  wrong 
consignee.  The  plaintiff  answering 
the  second  cause  of  action  contend- 
ed that  it  had  tendered  the  cattle  to 
him  some  two  and  one-half  months, 
after  they  arrived  at  the  wrong 
town  and  after  they  had  been  de- 
livered to  another  consignee,  and 
that  the  defendant  refused  to  re- 
ceive them  and  that  thereupon  the 
railroad  sold  the  cattle  to  the  high- 
est bidder  and  held  the  proceeds  in 
trust  for  whoever  was  entitled  to 
them.  The  court  held  that  the 
plaintiff  was  entitled  to  a  directed 
verdict  for  the  value  of  the  88  head 
mistakingly  delivered.  It  held  that 
the  defendant  was  not  entitled  to 
damages  on  the  second  cause  of  ac- 
tion because  all  of  the  items  there- 
in referred  to  were  not  legal  dam- 
ages, except  the  difference  in  price 
between  the  88  head  delivered  and 
what  was  purchased,  and  that  this 
item  was  caused  by  his  second  ac- 
tion alleging  conversion.  The  court 
further  held  that  the  defendant  was 
entitled  to  a  counterclaim  on  his 
second  cause  of  action  for  the  con- 
version of  his  106  head  of  cattle. 
That  while  mere  delay  in  the  deliv- 
ery of  a  shipment  was  not  conversion 
it  still  dealing  with  it  in  any  man- 
ner adverse  to  the  owner's  title  and 
right  of  possession  was  such  a  con- 
version. Payne,  Agent,  U.  S.  R.  1L 
Admn.  v.  Card,  275  Fed.  26. 
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constitutes  a  conversion  and  is  not  cured  by  the  subsequent 
reclaimation  of  the  shipment  and  tender  to  the  rightful  con- 
signee. Such  consignee  has  the  right  under  such  conditions  to 
refuse  the  shipment  and  sue  for  the  entire  value.5  That  con- 
signees named  in  nonnegotiable  bills  of  lading  did  not  exist  did 
not  entitle  a  railroad  to  deliver  goods  to  holders  of  the  bills  of 
lading,  but  it  was  required  in  such  case  to  warehouse  the  goods 
for  the  owner.5*  A  salesman  of  a  distillery  turned  in  fictitious 
orders  for  whiskey.  He  then  obtained  the  bills  of  lading  for 
the  same  and  presented  them  in  the  name  of  the  fictitious  con- 
signee at  destination  and  secured  the  shipments,  which  were 
never  accounted  for  to  the  shipper.  Suit  was  brought  against 
the  carrier  for  misdelivery  on  the  theory  that  the  deliveries 
were  neither  to  the  consignee  named  in  the  bills  of  lading  nor 


A  carrier  delivered  a  shipment  of 
cattle  to  the  wrong  consignee  in  a 
different  town.  Some  two  and  one- 
half  months  later  it  found  out  its 
error,  reclaimed  the  cattle  and  ten- 
dered them  to  the  original  consignee, 
who  refused  to  receive  them  and 
sued  the  carrier  for  conversion.  In 
holding  that  the  action  was  maintain- 
able, the  court  said,  p.  29: 

"It  is  admitted  that  the  cattle  were 
not  properly  delivered,  but  were  er- 
roneously sent  to  Newell,  S.  D.,  and 
there  delivered  to  another  shipper. 
This  constituted  a  conversion  as  of 
the  date  of  wrongful  delivery.  This 
could  not  be  avoided  by  a  tender  of 
jart  of  the  cattle  2J4  months  later. 
While  mere  delay  in  delivery  by  a 
carrier  will  not  constitute  con- 
version, yet  any  dealing  with  the 
cattle  by  the  carrier  at  any  time 
which  is  inconsistent  with  or  a  denial 
of  the  shipper's  title  and  right  to 
possession  (after  payment  of  charges 
due  the  carrier)  is  a  conversion, 
and  Axes  the  rights  of  the  parties, 
although    subsequent   action   of    the 


carrier  may  go  in  mitigation  of 
damages."  Payne,  Agent  U.  S.  R.  R. 
Admn.  v.  Card,  275  Fed.  26,  29. 

Under  pleadings  which  with  the 
facts  admitted  showed  that  plaintiff 
as  carrier  through  mistake  delivered 
to  defendant  88  head  of  cattle  which 
were  not  his,  but  which  he  sold,  and 
that  plaintiff  received  for  carriage  to 
defendant  106  head  of  cattle  owned 
by  him,  but  which  through  mistake 
plaintiff  delivered  to  another,  but 
afterward  sold,  plaintiff  held  en- 
tided  to  a  directed  verdict  for  con- 
version of  the  88  head,  and  defendant 
on  his  counterclaim  to  a  directed 
verdict  for  conversion  of  the  106 
head,  the  damages  in  each  case  to 
be  assessed  by  the  jury.  Payne, 
Agent  U.  S.  R.  R.  Admn.  v.  Card, 
275  Fed.  26.  •       j 

-  5.  Payne,  Agent  U.  S.  R.  R. 
Admn.  v.  Card,  275  Fed.  26. 

5K.  Hartford  Distillery  Co.  v. 
New  York,  N.  H.  ft  H.  R.  Co. 
(Conn.  1921),  115  Atl.  488. 
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to  the  persons  lawfully  entitled  to  the  possession  of  the  goods. 
In  holding  that  the  distillery  was  not  bound  by  the  acts  of  its 
agent  in  acting  adversely  to  its  interests,  and  that  recovery 
could  be  had,  the  court  said:*  "There  is  no  dispute  as  to  the 
material  facts.  The  plaintiff  had  in  its  employ  as  traveling 
salesman  one  Gerdis,  who  prepared  and  turned  into  the  home 
office  of  the  plaintiff  fictitious  orders  for  the  goods  in  question. 
The  plaintiff,  believing  these  orders  to  represent  sales,  sent  the 
goods  called  for  to  the  freight  station  of  the  defendant  in  Hart- 
ford by  a  truckman  in  the  plaintiff's  employ.  On  each  of  the  four 
occasions  described  in  the  complaint  Gerdis  accompanied  the 
goods  to  the  station  and  filled  out  for  each  shipment  a  non- 
negotiable  bill  of  lading,  naming  in  each  instance  the  plaintiff 
as  consignor  and  a  liquor  dealer  doing  business  at  the  place  of 
destination  as  the  consignee.  The  original  bills  of  lading  signed 
by  the  defendant's  freight  agent  were  returned  to  the  plaintiff's 
office,  but  by  some  contrivance  not  disclosed  by  the  evidence 
Gerdis  succeeded  in  regaining  possession  of  them.  None  of  the 
goods  were  delivered  to  the  consignees  named  in  the  bill,  and 
all  were  wholly  lost  to  the  plaintiff.  The  goods  mentioned  in 
the  first  count  were  consigned  to  one  Kaukas  of  Waterbury, 
and  they  were  delivered  at  Waterbury  to  a  truckman  hired  by 


6.  Hartford  Distillery  Co.  v.  New 
York,  N.  H.  &  H.  R.  Co.  (Conn. 
1921),   115  Atl.  488,  489. 

In  shipper's  action  against  rail- 
road for  nondelivery  of  goods,  it 
will  be  presumed,  in  the  absence  of 
evidence  that  person  to  whom  rail- 
road delivered  goods  purported  to 
be  acting  for  shipper,  or  that  rail- 
road's agent  supposed  him  to  be  so 
acting,  that  such  person  was  acting 
for  the  consignee.  Hartford  Distil- 
lery Co.  v.  New  York,  N.  H.  ft  H. 
R.  Co.  (Conn.  1921),  115  Atl.  488. 

Railroad's  failure  to  deliver  goods 
to  consignees  named  in  nonnegotiable 
bills  of  lading  nor  to  person  lawful- 
ly entitled  to  goods,  as  required  by 
Gen.  St.  1918,  of  New  York,  was  not 


excused  by  the  fact  that  consignor's 
agent,  with  authority  to  make  ship- 
ments on  behalf  of  consignor  to  the 
consignees  named  in  the  bills  of  lad- 
ing, caused  goods  to  be  shipped  to 
such  consignees,  who  had  no  knowl- 
edge thereof,  and  had  caused  the 
nonnegotiable  bills  of  lading  to  be 
so  executed,  in  order  to  defraud 
consignor  and  obtain  goods  for  him- 
self at  destination  by  presenting  bills 
of  lading  and  executing  receipts  in 
his  own  name  as  agent  for  consignee, 
or  by  forging  consignee's  name;  the 
railroad's  obligation  to  deliver  goods 
to  consignees  named  not  being  af- 
fected by  such  fraud.  Hartford 
Distillery  Co.  v.  New  York,  N.  H.  ft 
H.  R.  Co.  (Conn.  1921),  115  Atl.  488. 
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Gerdis  for  that  purpose,  who  surrendered  the  bill  and  receipted 
for  the  goods.    The  goods  mentioned  in  the  second  count  were 
consigned  to  one  Bulk  of  Waterbury,  and  they  were  delivered 
to  Gerdis,  who  surrendered  the  bill  and  receipted  for  them  in 
his  own  name  as  agent  for  the  consignee.     Those  mentioned 
in  the  third  and  fourth  counts  were  consigned  to  named  liquor 
dealers  doing  business  in  New  Haven  and  in  each  case    the 
goods  were  delivered  to  Gerdis  who  surrendered  the  bill  and 
forged  the  name  of  the  consignee  to  the  receipt.    These  deliv- 
eries were  neither  to  the  consignees  named  in  the  nonnegotiable 
bills  of  lading  nor  to  a  person  lawfully  entitled  to  the  possession 
of  the  goods,  as  required,  not  only  by  the  common  law,  but 
by  sections  4624  and  4625,  G.  S.,  in  the  Uniform  Bills  of  Lading 
Act,  and  in  order  to  escape  liability  the  defendant  makes  two 
defenses ;  either  that  its  acceptance  of  the  goods  for  transporta- 
tion did  not  impose  on  it  the  obligation  of  a  carrier,  or  that  the 
misdeliveries  were  excusable  because  the    plaintiff    had    con- 
ferred upon  Gerdis  actual  or  apparent  authority  to  receive  the 
goods.    The  first  of  these  defenses  is  that  contained  in  the  sec- 
ond and  fourth  defenses  to  each  count,  and  the  defendant's  con- 
tention is  that  the  court  erred  in  sustaining    the    demurrers 
to  these   defenses  because  they    allege    that    the    shipments 
were  made  by  the  plaintiff's  agent  as  part  of  and  in  aid  of  a 
scheme  to  defraud  the   defendant.     Two  propositions   of  the 
law  of  agency  are  relied  on  to  support  this  contention ;  that  a 
principal  cannot  enforce    a    bargain  obtained   by    the    fraud  of 
his  agent,  and  that  under  the  doctrine  of  imputed  notice  the 
knowledge  and  fraud  of  the  agent  is  the  knowledge  and  fraud 
of  the  principal.    As  to  the  first  of  these  propositions  it  is  well 
settled   in   the   law   of   principal   and    agent,    as   distinguished 
from  master  and  servant,  that  the  principal  is  not  accountable 
for  the  misrepresentations  of  his  agent  while  the  latter  is  acting 
adversely  to  the  principal's  interests,  unless  the  principal  has 
held  the  agent  out  as  having  authority  to  make  a  representa- 
tion as  to  the  existence  of  an  extrinsic  fact  on  the    faith    of 
which  a  third  person  has  rightfully  acted  to  his  own  injury 
(New  York  &  New  Haven  R.  R.  Co.  v.  Schuyler,  34  N.  Y.  30; 
Phillips  v.  Mercantile  Bank,  140  N.  Y.,  556,  35  N.  E.  982,  23  L. 
R.  A.  584,  37  Am.  St.  Rep.  596,  or  unless  the  principal  after- 
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ward  ratifies  the  contract  with  knowledge  of  the  agent's  con- 
duct. Neither  of  these  exceptions  is  applicable  to  this  case. 
The  doctrine  of  imputed  notice  is  also  subject  to  a  like  limita- 
tion. As  was  said  in  Amer.  Surety  Co.  v.  Pauly,  170  U.  S.  133, 
156,  18  Sup.  Ct.  552,  561  (42  L.  Ed.  977) :  'The  presumption 
that  the  agent  informed  his  principal  of  that  which  his  duty 
and  the  interests  of  his  principal  required  him  to  communicate 
does  not  arise  where  the  agent  acts  or  makes  declarations  not 
in  the  execution  of  any  duty  which  he  owes  to  the  principal, 
*  *  *  but  to  subserve  simply  his  own  personal  ends  or  to  com- 
mit some  fraud  against  the  principal.'  21  R.  C.  L.  849,  31  Cyc. 
1589,  n.  41.  For  the  reasons  stated  the  Connecticut  cases 
collected  in  Trumbull  v.  Hewitt,  65  Conn.  70,  at  page  74,  31 
Atl.  492,  are  not  in  point.  It  is  also  elementary  law  that  the 
principal  is  entitled  to  the  benefit  of  a  contract  made  in  his 
name  by  an  authorized  agent.  Here  Gerdis  was  expressly 
authorized  to  make  these  shipments  on  behalf  of  the  plaintiff 
to  the  consignees  named  in  the  bills,  and  in  legal  effect  the 
goods  were  shipped  by  the  plaintiff  itself.  In  a  certain  sense  it 
is  true  that  these  contracts  were  procured  by  the  fraud  of  Ger- 
dis, but  it  does  not  follow  that  the  contracts  are  for  this  reason 
vitiated  ad  origine,  because  the  fraud  was  not  attributable  to  the 
plaintiff,  which  stands  in  the  position  of  an  owner  who  has 
been  misled  by  its  own  agent  into  shipping  the  goods  to  con- 
signees who  did  not  order  them.  Moreover,  the  defendant's 
assent  to  these  contracts  does  not  rest  wholly  upon  the  reality 
of  the  meeting  of  the  minds  of  the  parties.  It  rests  also  on 
the  delivery  and  acceptance  of  these  goods  for  transportation 
as  the  goods  of  the  plaintiff,  whereby  the  defendant  is  preclud- 
ed, on  the  plainest  principles  of  equitable  estoppel,  from  deny- 
ing that  it  consented  to  be  bound  by  the  obligations  which 
the  law  attaches  to  the  acceptance  of  goods  for  transportation 
by  a  common  carrier.  'If,  whatsoever  a  man's  real  intention 
may  be,  he  so  conducts  himself  that  a  reasonable  man  would 
believe  that  he  was  assenting  to  the  terms  proposed  by  the 
other  party,  and  that  other  party  upon  that  belief  enters  into 
a  contract  with  him,  the  man  thus  conducting  himself  would 
be  equally  bound  as  if  he  had  intended  to  agree  to  the  other 
man's  terms.'    Cockburn,  C.  J.,  in  Smith  v.  Hughes,  6  L.  R.  Q. 
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B.  697,  707.  McGarrigle  v.  Green,  76  Conn.  398,  403,  56  Atl. 
609.  The  claim  upon  the  facts  alleged  in  these  defenses  that 
the  consignees  were  fictitious,  and  therefore  the  goods  were 
deliverable  to  the  holders  of  the  bills,  is  wholly  untenable. 
The  consignees  were  real  persons  doing  business  at  the  desti- 
nation of  the  goods,  but  if  no  such  persons  had  existed  the  car- 
rier would  still  have  been  bound  to  warehouse  the  goods  for 
the  owner.  Price  v.  Oswego  Ry.  Co.,  50  N.  Y.  213,  10  Am. 
Rep.  475;  Sword  v.  Young,  89  Tenn.  126,  14  S.  W.  481,  604; 
Winslow  v.  Vermont,  etc.,  Ry.,  42  Vt.  700,  1  Am.  Rep.  365. 
The  superior  court  did  not  err  in  sustaining  the  demurrers 
to  the  third  and  fourth  defenses  to  each  count.  The  defense 
that  the  plaintiff  had  conferred  on  Gerdis  actual  or  apparent 
authority  to  take  delivery  of  the  goods  requires  little  discus- 
sion. No  evidence  of  actual  authority  to  take  delivery  is  of- 
fered, and  none  can  be  inferred  from  the  authority  to  ship.  The 
claim  of  apparent  authority  is  wholly  inapplicable  to  the  sec- 
ond, third,  and  fourth  counts,  because  it  is  either  stipulated  or 
proved  by  undisputed  evidence  that  Gerdis  took  delivery  of 
the  goods  mentioned  in  these  counts  in  the  names  of  the  con- 
signees, and  not  in  the  name  of  the  plaintiff.  As  to  the  deliv- 
ery of  the  goods  mentioned  in  the  first  count,  the  stipula- 
tion is  restricted  to  the  fact  that  the  goods  were  delivered  to 
a  truckman  employed  for  that  purpose  by  Gerdis.  No  evidence 
was  offered  that  Gerdis  or  the  truckman  purported  to  be  act- 
ing for  the  plaintiff,  and  none  that  the  defendant's  freight 
agent  supposed  them  to  be  so  acting.  In  the  absence  of  such 
evidence  the  inference  from  the  ordinary  course  of  business 
would  be  that  the  person  surrendering  the  nonnegotiable  bills 
was  acting  for  the  consignee.  Since  there  is  no  evidence  thaf 
Gerdis  had  actual  or  apparent  authority  to  take  delivery  of 
the  goods  mentioned  in  the  first  count,  it  is  of  no  consequence 
that  in  pursuing  his  scheme  to  defraud  the  plaintiff,  he  im- 
mediately reshipped  them  in  the  name  of  the  plaintiff  to  an- 
other consignee.  The  special  defense  to  all  counts  alleges 
that — the  plaintiff  was  negligent  'in  permitting  the  said  Ger- 
dis to  handle  shipments  of  liquor  and  have  possession  of  bills 
of  lading  in  the  manner  in  which  said  shipments  were  handled, 
and   in  the  manner  in  which   Gerdis  did  have  possession   of 
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said  bills  of  lading.9  The  demurrer  was  for  lack  of  any  direct 
allegation  that  Gerdis  did  handle  shipments  and  did  have 
possession  of  bills  of  lading  in  connection  with  the  plaintiff's 
business.  This  demurrer  was  properly  sustained.  If  the  defend- 
ant had  desired  to  pursue  the  special  defense  it  could  have  done 
so  by  directly  alleging  the  facts  relied  on.  Besides,  for  all 
practical  purposes,  the  same  issues  were  covered  by  the  defense 
of  apparent  authority.  Upon  the  whole  record  the  trial  court 
did  not  err  in  directing  a  verdict  for  the  plaintiff.  The  loss  of 
the  goods  was  plainly  due  to  the  defendant's  neglect  of  its 
statutory  duty  to  deliver  them,  either  to  the  consignees  named 
in  the  nonnegotiable  bills,  or  to  some  person  lawfully  entitled 
to  their  possession.  Instead  of  doing  so,  the  defendant  deliv- 
ered them  to  the  holder  of  the  bills,  without  requiring  proof  of 
identity  or  authority."  Claimant  brought  suit  for  loss  of  a 
package  which  he  shipped  to  his  wife,  Josie  Powell.  He  noti- 
fied her  and  she  called  up  the  express  company  to  get  the  pack- 
age, and  was  told  there  was  no  express  for  her.  Later  he  re- 
ceived a  letter  stating  that  the  package  had  been  delivered 
and  signed  by  one  J.  F.  Powell.  In  holding  that  the  carrier 
was  liable  for  misdelivery,  the  court  said:7  "While  the  con- 
signee, Josie  Powell,  did  not  testify  that  she  did  not  get  the 
box,  she  testified  that  she  called  for  it  at  the  Philadelphia  office 
twice  and  was  informed  that  it  was  not  there.  The  defendant's 
card,  claiming  a  delivery  on  October  26th  to  one  J.  F.  Powell, 
was  not  even  a  claim  that  it  was  delivered  to  the  consignee, 
Mrs.  Josie  Powell,  and,  if  they  made  such  a  delivery,  it  was 
incumbent  upon  the  defendant  to  show  that  said  J.  F.  Pow- 
ell was  the  consignee,  Mrs.  Josie  iPowell.  While  the  consignee 
did  not  and  perhaps  could  not  contradict  the  claim  that  the 
box  was  delivered  to  J.  F.  Powell,  the  trial  court  could  have 
inferred  that  it  was  not  delivered  to  Josie  Powell.  Moreover, 
the  defendant's  other  card,  sent  the  plaintiff,  was  contradictory 
of  its  claim  that  it  was  delivered  to  J.  F.  Powell  October  26th. 
If  the  defendant  notified  the  consignee  in  January,  1919,  that 
the  box  was  on  hand  and  held  at  the  owner's  risk,  this  was  in- 
consistent with  the  statement  that  it  was  delivered  October  26, 

7.    American      Express      Co.     v.      Powell  (Ala.  1921)  89  Sou.  546.  547. 
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1918.  True,  this  card  bore  a  date  of  January,  1918,  but  it  was 
postmarked  1919,  and  evidently  was  not  mailed  January,  1918, 
.some  months  before  the  shipment  October,  1918."  If  a  con- 
signee of  goods  knew  that  he  was  not  entitled  to  possession 
without  surrender  of  the  bill  of  lading,  and  that  the  carrier 
-could  not  deliver  them  without  a  breach  of  its  obligation  to 
the  shipper,  but  took  possession  knowing  that  delivery  would 
not  have  been  made  except  for  an  innocent  mistake  of  fact  on 
the  part  of  the  carrier,  his  possession  of  the  goods  was  unau- 
thorized and  wrongful,  and  no  demand  was  necessary  by  the 
carrier  before  suing  in  trover.8 


8.  New  York  Cent.  R.  Co.  v. 
Freedman  (Mass.  1921),  133  N,  E. 
101. 

If  a  consignee  of  goods  knew  that 
he  was  not  entitled  to  possession 
without  surrendering  the  bill  of  lad- 
ing and  that  the  carrier  could  not 
deliver  the  goods  without  a  breach  of 
its  obligation  to  the  shipper,  and  took 
possession  knowing  that  the  delivery 
was  unauthorized  and  would  not 
have  been  made  except  for  an  inno- 
cent mistake  of  fact,  a  verdict  against 
him  for  conversion  was  justified. 
New  York  Cent.  R.  Co.  v.  Freed- 
man (Mass.  1921),  133  N.  E.  101. 

This  is  a  suit  for  the  recovery  of 
a  tractor  alleged  to  have  been  con- 
verted by  the  defendant.  The  tractor 
was  shipped  over  the  defendant's 
railroad  from  Savannah  to  Vidalia, 
Ga.  After  some  delay  the  tractor 
arrived  at  Vidalia  in  a  damaged 
condition  and  was  refused  by  the 
consignee.  The  consignor  also  re- 
fused to  accept  the  tractor,  and 
claimed  as  damages  against  the  rail- 
way company  the  full  value  of  the 
machine.  After  some  negotiations 
between  the  consignor  and  the  de- 
fendant an  agreement  was  reached 
by  which  the  defendant  agreed  to  re- 


turn the  tractor  to  Savannah  free  of 
charges.  When  the  tractor  arrived  at 
Savannah  the  defendant  refused  to 
deliver  it  to  the  consignor,  except 
upon  the  payment  of  the  accumulated 
charges,  freight  charges  and  demur- 
rage charges.  The  plaintiff  refused 
to  pay  any  charges  whatsoever.  Held  : 
The  railway  company  had  the  right 
to  hold  the  shipment  until  payment 
or  tender  of  the  accrued  charges, 
and  the  shipper  cannot  maintain 
trover  for  refusal  to  deliver  the 
goods  without  such  payment  or 
tender.  L.  &  N.  R.  Co.  v.  South 
Flour  &  Grain  Co.,  136  Ga.  538,  71  S. 
E.  884.  Sipple  v.  Seaboard  Air  Line 
Ry.  Co.  (Ga.  1921),  110  S.  E.  39. 

This  was  a  suit  for  the  value  of 
certain  shipments  of  freight  which 
had  been  placed  in  the  hands  of  the 
defendant  as  carrier  for  delivery  to 
the  plaintiff,  which  it  was  alleged  the 
defendant  failed  to  deliver  to  the 
plaintiff.  The  defendant  claimed  de- 
livery to  a  drayman  as  the  agent  of 
the  plaintiff  and  sought  to  prove  the 
agency  by  a  course  of  dealing.  The 
only  issue  in  the  case  was  whether  or 
not  the  shipments  had  been  delivered 
to  a  person  (the  drayman)  authorized 
by  the  plaintiff  to  receive  them  from 
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Inspection.  And  a  consignee  of  goods,  who  is  required  to 
pay  for  the  same  before  delivery,  is  entitled  to  inspect  the  goods 
before  receiving  the  same  and  paying  therefor.  He  may 
waive  this  right,  however,  by  paying  for  the  goods  and  receiv- 
ing them  before  such  inspection,  and  in  case  he  does  so  he 
cannot,  upon  later  deciding  to  reject  the  goods,  require  re- 
payment of  his  money  to  him  from  a  bank  who  is  the  assignee 
in  good  faith  of  a  draft  for  the  purchase  money  with  bill  of 
lading  attached.  His  remedy,  after  paying  the  draft  and  re- 
ceiving the  goods,  is  an  action  against  the  seller  for  damages.9 

Order-Notify  Shipments.  Though  a  consignee  receiving 
goods  shipped  under  an  order  bill  of  lading  without  surrender- 
ing the  bill  believed  that  his  receipt  of  the  goods  was  justified 
because  of  the  carrier's  surrender  of  its  actual  possession,  such 
belief  constituted  no  defense  in  an  action  of  trover.10 


the  defendant,  and  whether  or  not 
the  defendant,  by  a  course  of  dealing 
with  the  plaintiff,  had  a  right  to  de- 
pend upon  their  delivery  to  this  al- 
leged agent  of  the  plaintiff.  There 
"was  evidence  to  support  the  verdict, 
and  the  charge  of  the  court  was  not 
erroneous  for  any  of  the  reasons  as- 


signed.    Payne  v.  Johnson  Fluker  & 
Co.  (Ga.  1921),  108  S.  E.  803. 

9.  Old  Natl.  Bank  of  Waupaca  v. 
Peoples'  Bank  of  Harrisville  (W.  Va. 
1921),  108  S.  E.  716. 

10.  New  York  Cent.  R.  Co.  v. 
Freedman  (Mass.  1921),  133  N.  E. 
101. 
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CHAPTER  V. 
LIABILITY  FOR  NEGLIGENCE. 

In  General.  The  duty  of  a  carrier  is  to  carry  a  shipment 
safely  with  due  regard  to  its  perishable  character.1  Where  a 
refrigerator  company  contracts  to  load  and  superintend  the 
loading  of  cars,  it  cannot  escape  liability  by  shifting  the  bur- 
den of  its  negligence  to  subordinates.2  Claimant  brought  suit 
against  the  American  Refrigerator  Transit  Company  as  an 
agent  of  the  M.  K.  &  T.  R.  R.  because  of  the  negligent  and 
careless  manner  in  which  it  performed  its  work  in  icing  and 
loading  cars  of  peaches.  The  defendant  had  a  contract  with 
the  M.  K.  &  T.  R.  R.  under  which  it  agreed  to  furnish  a  num- 
ber of  cars  to  the  railroad  for  transportation  of  fruit.  The 
action  was  by  the  grower  of  the  peaches,  not  against  the  defend- 
ant as  a  common  carrier,  but  because  of  the  negligent  and 
careless  way  in  which  it  performed  its  work  on  behalf  of  the 
railroad.  In  holding  that  the  action  would  lie,  and  that  a 
verdict  on  behalf  of  claimant  should  be  upheld,  the  court  said  :8 
"It  is  to  be  noticed  at  the  outset  that  appellee's  action  is  not 
brought  against  the  Railway  Company  as  initial  carrier,  nor  is 
recovery  sought  under  and  by  virtue  of  the  so-called  'Carmack 
Amendment/  or  otherwise  as  against  the  shipper.  This  action 
is  against  the  Refrigerator  Company  to  recover  damages 
claimed  to  have  been  suffered  by  the  appellee  because  of  the 
negligent  and  careless  manner  in  which  the  appellant,  Refriger- 
ator Company,  performed  its  work  of  loading  and  icing  the 
cars  in  question  under  its  contract  with  the  carrier,  the  Katy 
Company.    There  is  no  contention  that  there  was  any  privity 

1.  E.  H.  Emery  &  Co.  v.  American      Refrigerator  Transit  Co.  (la.  1921), 
Refrigerator  Transit  Co.  (la.  1921),      184  N'  W*  750' 

184  N.  W.  750.  3.    E.  H.  Emery  &  Co.  v.  American 

Refrigerator  Transit  Co.  (la.  1921), 

2.  E.  H.  Emery  &  Co.  v.  American      184  N.  W.  750,  751. 
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of  contract  between  the  appellant  and  the  appellee.  The  ac- 
tion sounds  in  tort,  if  it  can  be  maintained  at  all.  The  ques- 
tion for  our  determination  at  this  point  is  whether  or  not  the 
appellee  can  maintain  an  action  for  damages  against  the  ap- 
pellant* Refrigerator  Company,  as  the  agent  of  the  Railway  Com- 
pany, for  its  negligence  in  performing  its  contract  with  the  lat- 
ter. It  is  to  be  observed  that  appellant  was  not  a  common  car- 
rier, under  the  circumstances  disclosed  in  this  case,  and  is  not 
liable  to  appellee,  if  at  all,  in  any  such  capacity.  Ellis  v.  Inter- 
state Com.  Com.,  237  U.  S.  434,  35  Sup.  Ct.  645,  59  L.  Ed.  1036. 
Appellee's  contract  was  with  the  initial  carrier,  the  Katy  Com- 
pany. The  duty  of  the  latter  company  to  appellee  was  to  carry 
the  shipment  safely  and  with  due  regard  to  its  perishable  char- 
acter. Beard  v.  111.  Central  Ry.  Co.,  79  Iowa,  518,  44  N.  W. 
800,  7  L.  R.  A.  280,  18  Am.  St.  Rep.  381.  Under  the  contract 
between  the  Refrigerator  Company  (appellant)  and  the  Katy 
Company,  the  former  became  the  agent  of  the  latter  company, 
and  undertook,  as  its  agent,  to  perform  certain  things  required 
of  said  Railroad  Company  under  the  contract  of  shipment 
between  it  and  appellee.  The  contention  of  the  appellant  is 
that  the  appellee  has  no  cause  of  action  whatever  against  the 
appellant,  and  that  the  trial  court  should  have  directed  a  verdict 
in  appellant's  behalf.  If  the  question  were  one  between  the 
appellee  and  the  Refrigerator  Company,  growing  out  of  a  con- 
tract between  them,  or  were  one  between  the  Refrigerator 
Company  and  the  Railway  Company  whereby  the  latter  was 
suing  for  failure  to  properly  perform  the  contract  between 
them,  we  would  have  an  entirely  different  question  than  the 
one  presented  here.  Assuming  that  there  was  sufficient  evi- 
dence to  carry  the  case  to  the  jury  on  the  question  of  negli- 
gent manner  in  which  the  cars  in  question  were  loaded  and 
iced,  the  pertinent  question  still  remains:  Can  the  appellee  re- 
cover from  the  Refrigerator  Company  for  such  negligence? 
The  question  of  the  liability  of  an  agent  to  a  third  person  for 
negligence  has  been  frequently  before  the  courts,  and  there  is 
much  confusion  and  lack  of  uniformity  in  the  authorities.  Cases 
have  frequently  arisen  where  the  duty  which  the  agent  owed 
to  the  public,  rather  than  to  an  individual,  was  involved,  and 
liability  determined  because  of  such  duty.     In  a  general  way 
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it  may  be  said  that  an  agent  is  liable  to  third  parties  for  his 
own  tortious  acts,  the  same  as  any  other  person.  The  fact  of 
the  agency  neither  increases  nor  diminishes  such  liability.  Ban- 
nigan  v.  Woodbury,  158  Mich.  206,  122  N.  W.  531,  133  Am.  St. 
Rep.  371 ;  Humphreys  Tunnel  Co.  v.  Frank,  46  Colo.  524,  105 
Pac.  1093;  Berghoff  v.  McDonald,  87  Ind.  549;  2  Corpus  Juris, 
824,  §  498.  In  determining  the  liability  of  an  agent  to  third 
parties  for  tortious  acts  directly  connected  with  and  growing 
out  of  the  agency,  the  courts  have  recognized  a  distinction  be- 
tween malfeasance,  misfeasance,  and  nonfeasance,  but  the  line 
of  demarcation  has  frequently  been  lost  sight  of,  and  reconcil- 
iation of  the  authorities  is  utterly  impossible.  In  Bell  v.  Josse- 
lyn,  3  Gray  (Mass.)  309,  63  Am.  Dec.  741,  the  Supreme  Court 
of  Massachusetts  says:  'Nonfeasance  is  the  omission  of  an 
act  which  a  person  ought  to  do;  misfeasance  is  the  improper 
doing  of  an  act  which  a  person  might  lawfully  do;  and  mal- 
feasance is  the  doing  of  an  act  which  a  person  ought  not  to 
do  at  all.'  In  Williams  v.  Dean,  134  Iowa,  216,  111  N.  W.  931, 
11  L.  R.  A.  (N.  S.)  410,  we  said:  'Nonfeasance  is  the  nonper- 
formance of  some  act  which  ought  to  be  performed  and  mis- 
feasance is  the  performance  of  an  act  in  an  improper  manner, 
whereby  some  one  receives  an  injury.'  Applying  these  defini- 
tions to  the  instant  case,  we  can  eliminate  at  once  the  question 
of  'malfeasance,'  for  there  was  here  no  doing  of  an  act  which 
ought  not  to  have  been  done  at  all.  As  early  as  1701,  in  Lane 
v.  Cotton,  1  Ld.  Raym,  646,  a  distinction  was  recognized  be- 
tween the  liability  of  an  agent  to  third  parties  for  nonfeasance 
and  liability  for  misfeasance.  The  distinction  was  made  by 
Chief  Justice  Holt  in  a  dissenting  opinion  in  that  case,  but 
it  has  been  made  the  basis  of  a  differentiation  which  has  been 
preserved  with  more  or  less  consistency  by  text-writers  and 
courts  since  that  time.  Some  of  the  later  cases,  however,  have 
apparently  eliminated  the  distinction,  entirely.  The  courts, 
recognizing  this  distinction,  hold  as  a  general  rule  that  the 
agent  is  liable  to  his  principal  for  nonfeasance,  that  is,  for  an 
entire  failure  to  perform  his  contract  with  his  principal,  but 
that  for  such  nonfeasance  a  third  party  cannot  recover  from  the 
agent.  This  line  of  authorities  also  holds  that  where  the  agent 
has  undertaken  the  performance  of  his  contract  and  performs 
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the  same  in  a  careless  and  negligent  manner,  and  injury  re- 
sults to  a  third  party,  the  latter  may  recover  from  the  agent 
because  of  his  misfeasance.  To  state  the  proposition  in  an- 
other way:  The  agent  is  liable  to  his  principal  for  nonfeas- 
ance, and  may  be  liable  to  third  parties  for  misfeasance.  As 
bearing  on  these  propositions,  see  Brown  Paper  Co.  v.  Dean, 
123  Mass.  267;  Murray  v.  Usher,  117  N.  Y.  542,  23  N.  E.  564; 
Greenberg  v.  Whitcomb  Lumber  Co.,  90  Wis.  225,  63  N.  \t. 
93,  28  L.  R.  A.  439,  48  Am.  St.  Rep.  911 ;  2  Corpus  Juris,  824, 
§  499.  Williams  v.  Dean,  supra,  was  an  action  wherein  suit 
was  brought  against  the  officers  of  an  agricultural  society, 
charging  them  with  negligence  in  the  erection  of  a  wire  screen 
on  the  grounds  of  the  society.  The  plaintiff,  a  spectator  at  a 
ball  game,  was  injured  by  a  ball  that  was  thrown  or  batted 
through  the  screen.  In  considering  the  case,  the  court,  speak- 
ing by  Mr.  Justice  Deemer,  said:  '  *  *  *  The  action  sounds  in 
tort,  and  is  manifestly  for  trespass  or  perhaps  trespass  on  the 
case.  Defendants  were,  of  course,  agents  of  the  society.  They 
were  not  the  society  itself;  but  were  acting  purely  in  a  rep- 
resentative character.  If  liable  at  all,  it  is  because  of  what 
they  did.  If  they  were  guilty  of  some  misfeasance  or  trespass 
as  distinguished  from  mere  nonfeasance,  then  they  were  and 
are  liable,  and  they  cannot  shield  themselves  by  saying  that 
they  were  acting  as  agents  for  the  society.  And  in  this  con- 
nection it  is  entirely  immaterial  whether  their  acts  were  ultra 
vires  or  within  the  scope  of  their  authority.  No  one  is  permitted 
to  say  in  an  action  against  him  for  trespass  or  for  misfeasance 
that  he  was  acting  as  an  agent  in  doing  the  matters  complained 
of,  and  is  therefore  not  liable.  Nor  is  his  liability  to  be  measured 
by  the  extent  of  the  authority  conferred  upon  him.  On  the 
other  hand,  no  agent  is  liable  to  a  stranger  simply  for  non- 
feasance; that  is  to  say,  for  failure  to  do  some  act  which  his 
principal  commits  to  his  care.  He  may  be  liable  for  breach 
of  contract  to  his  principal,  but  not  to  a  stranger  for  a  tort. 
These  views  are  stated  with  great  force  and  perspicuity  in  Mur- 
ray v.  Usher,  117  N.  Y.  542  (23  N.  E.  564)  and  Cincinnati  Rail- 
way Co.  v.  Robertson,  115  Ky.  858  (74  S.  W.  161).  That  the 
same  rule  applies  to  officers  and  directors  of  corporations,  see 
3  Thompson  on  Corporations,  sections  4090,  4091,  4096,  et  seq. ; 
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Bruff  v.  Mali,  36  N.  Y.  200;  Salmon  v.  Richardson,  30  Conn. 
360  (79  Am.  Dec.  255).  Nonfeasance  is  the  nonperformance  of 
some  act  which  ought  to  be  performed  and  misfeasance  is  the 
performance  of  an  act  in  an  improper  manner,  whereby  some 
one  receives  an  injury.  Illinois  Cent.  R.  R.  v.  Foulks,  191  111. 
57  (60  N.  E.  890).  So  that,  as  defendants  may  only  be  held 
liable  for  misfeasance,  and  can  only  be  held  liable  for  the  neg- 
ligent performance  of  some  act  which  they  undertook  to  per- 
form, it  must  be  shown,  before  they  can  be  held  liable,  that 
such  ones  as  are  sought  to  be  charged  did  something  in  a  neg- 
ligent or  improper  manner/  In  the  instant  case  there  is  no 
question  of  nonfeasance  before  us,  because  it  is  conceded  on 
all  hands  that  appellee  undertook  the  performance  of  its  con- 
tract with  the  Refrigerator  Company.  Is  Williams  v.  Dean  cor- 
rect in  principle,  or  should  it  be  overruled?  Can  appellant  be 
held  liable  to  the  appellee  for  misfeasance  in  performing  its 
contract  with  its  principal?  In  Murray  v.  Usher,  117  N.  Y. 
542,  23  N.  E.  564,  cited  by  us  in  Williams  v.  Dean,  it  is  said: 
<  *  *  *  jjut  tjie  agent  or  servant  is  himself  liable,  as  well  as 
the  master,  where  the  act  producing  the  injury,  although  com- 
mitted in  the  master's  business,  is  a  direct  trespass  by  the 
servant  upon  the  person  or  property  of  another,  or  where  he 
directs  the  tortious  act.  In  such  cases  the  fact  that  he  is  acting 
for  another  does  not  shield  him  from  responsibility.  The  dis- 
tinction is  between  misfeasance  and  nonfeasance.  For  the 
former  the  servant  is,  in  general,  liable;  for  the  latter,  not. 
The  servant,  as  between  himself  and  his  master,  is  bound  to 
serve  him  with  fidelity  and  to  perform  the  duties  committed 
to  him.  An  omission  to  perform  them  may  subject  third  per- 
sons to  harm,  and  the  master  to  damages.  But  the  breach  of 
the  contract  of  service  is  a  matter  between  the  master  and 
servant  alone,  and  nonfeasance  of  the  servant  causing  injury 
to  third  persons  is  not,  in  general,  at  least,  a  ground  for  a  civil 
action  against  the  servant  in  their  favor.'  In  Baird  v.  Ship- 
man,  132  111.  16,  23  N.  E.  384,  7  L.  R.  A.  128,  22  Am.  St.  Rep. 
504,  it  is  said :  'It  is  not  his  contract  with  the  principal  which 
exposes  him  to  or  protects  him  from  liability  to  third  persons, 
but  his  common-law  obligation  to  so  use  that  which  he  con- 
trols as  not  to  injure  another.    That  obligation  is  neither  in- 
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creased  nor  diminished  by  his  entrance  upon  the  duties  of 
agency,  nor  can  its  breach  be  excused  by  the  plea  that  his 
principal  is  chargeable/  In  this  case  the  agent  of  the  owner 
had  control  and  management  of  the  premises,  and  was  held 
for  failure  to  make  repairs  resulting  in  injury  to  the  third 
party.  In  Campbell  v.  Portland  Sugar  Co.,  62  Me.  532,  16  Am. 
Rep.  503,  the  plaintiff  was  a  driver  of  a  wagon,  and  his  duties 
took  him  to  a  certain  wharf.  He  stepped  into  a  hole  and  was 
injured.  The  Sugar  Company  owned  the  wharf,  and  the  other 
defendants  were  its  general  agents,  and  had  the  management  of 
its  business  and  charge  of  the  wharf.  The  court  said :  'The 
other  defendants,  who  were  the  general  agents  of  the  corpor- 
ation, and  had  the  care  of  this  wharf,  and  who,  through  their 
senior  partnership,  had  agreed  with  the  lessees  to  make  all 
needful  repairs,  are  certainly  in  no  better  position  than  their 
principal.  It  is  the  actual  personal  negligence  of  the  agents 
which  constitutes  the  constructive  negligence  of  the  corpora- 
tion. The  corporation  acts  through  and  by  them,  and  they  act 
for  the  corporation,  and  when  their  acts  or  neglects  result  in 
injury  to  third  parties  they  are  equally  responsible  with  their 
principals/  In  Horner  v.  Lawrence,  37  N.  J.  Law,  46,  an  agent 
or  employee  hauling  wood  for  his  employer  failed  to  close  a 
certain  fence  in  consequence  of  which  hogs  escaped  from  a 
pasture  to  a  railroad  and  were  killed.  It  was  held  that  the 
servant  was  liable  to  the  owner  of  the  hogs.  The  court  said: 
'It  was  his  own  misfeasance  for  which,  as  servant,  he  cannot, 
in  any  respect,  claim  exemption  against  the  party  injured.'  In 
Lottman  v.  Barnett,  62  Mo.  159,  the  architect  of  a  building, 
who  superintended  its  construction,  failed  to  place  sufficient 
girders  or  columns  in  the  building  and  injury  resulted  to  a  third 
person.  The  court  said :  'For  negligence  he  is  responsible,  not 
merely  to  his  employer,  but  to  persons  injured  by  reason  of  his 
acts/  In  Bickford  v.  Richards,  154  Mass.  163,  27  N.  E.  1014,  26 
Am.  St.  Rep.  224,  the  parties  negligently  injured  buildings  in  re- 
moving them,  and  were  held  liable,  the  court  saying:  'Whether 
servants  or  contractors,  they  were  liable  for  the  damage  caused 
to  the  plaintiff's  property  by  their  tortious  acts  or  misfeasance/ 
In  II?rriman  v.  Stowe,  57  Mo.  93,  the  defendant  as  agent  for  his 
wife  made  a  trapdoor  on  her  premises.     A  third  party  was  in- 
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jured.  The  court  said:  'The  present  case  seems  to  be  one,  not 
of  mere  nonfeasance  or  omission,  but  of  strict  negligence  or 
wrong/  Lough  v.  Davis  &  Co.,  30  Wash.  204,  70  Pac.  491.  59  L. 
R.  A.  802,  94  Am.  St  Rep.  848,  was  an  action  against  an  agent 
who  was  authorized  to  rent  and  repair  a  tenement  house.  The 
claim  was  made  that  the  agent  permitted  the  house  to  become 
unsafe  for  want  of  repairs  which  caused  the  injury  complained 
of.  There  is  a  very  full  discussion  and  review  of  the  authorities. 
The  court  said :  '*  *  *  There  can  be  no  distinction  in  principle 
between  the  acts  of  a  servant  who  puts  in  motion  an  agency 
which,  in  its  wrongful  operation,  injures  his  neighbor,  and  the 
acts  of  a  servant  who,  when  he  sees  such  an  agency  in  motion, 
and  when  it  is  his  duty  to  control  it,  negligently  refuses  to  do  his 
duty,  and  suffers  it  to  operate  to  the  damage  of  another.  There 
is  certainly  no  difference  in  moral  responsibility,  there  should  be 
none  in  legal  responsibility.  Of  course,  if  the  omission  of  the 
act  or  the  nonfeasance  does  not  involve  a  nonperformance  of 
duty,  then  the  responsibility  would  not  attach.  If  it  does  involve 
a  nonperformance  of  duty  to  such  an  extent  that  the  agent  is  lia- 
ble to  the  principal  for  the  damages  ensuing  from  his  neglect, 
there  is  no  hardship  in  compelling  him  to  respond  directly  to  the 
injured  party.  Such  practice  is  less  circuitous  than  that  which 
necessitates  first  the  suing  of  the  master  by  the  party  injured, 
and  then  a  suit  by  the  master  against  the  servant  to  recoup  the 
damages/  It  was  held  that  a  cause  of  action  was  properly  plead- 
ed. In  Ellis  v.  McNaughton,  76  Mich.  237,  42  N.  W.  1113,  15 
Am.  St.  Rep.  308,  plaintiff  was  injured  on  a  defective  sidewalk. 
The  question  in  the  case  was  whether  the  defendant,  as  agent  of 
the  owner  of  the  premises,  could  be  held  liable.  The  court  said : 
'Irrespective  of  his  relation  to  his  principal,  he  was  bound  while 
doing  the  work  to  so  use  the  premises,  including  this  sidewalk, 
as  not  to  injure  others.  Misfeasance  may  involve  to  some  extent 
the  idea  of  not  doing ;  as  where  an  agent,  while  engaged  in  the 
performance  of  his  undertaking,  does  not  do  something  which  it 
was  his  duty  to  do  under  the  circumstances;  as  for  instance 
when  he  does  not  exercise  that  care  which  a  due  regard  for  the 
rights  of  others  would  require.'  In  Stiewel  v.  Borman,  63  Ark. 
39,  37  S.  W.  406,  plaintiff  sued  for  injuries  in  a  coal  mine  bjj 
reason  of  negligence  of  an  agent  in  allowing  gas  to  accumulate. 
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It  was  held  that  the  agent  was  liable.  The  court  said :  '  *  *  * 
The  liability  of  the  agent  rests  upon  his  failure  to  discharge  a 
duty  as  in  misfeasance.  Having  complete  control  and  manage- 
ment of  the  business,  with  the  power  and  authority  to  do  what 
is  reasonably  necessary  to  protect  third  persons  against  injuries 
resulting  from  omissions  or  commissions  in  the  conduct  ot  the 
same,  he  stands  in  the  relation  to  others  which  his  principal  oc- 
cupies. He  is  under  obligation  to  so  use  that  which  he  controls 
as  not  to  injure  another.  For  a  failure  to  discharge  this  duty 
he  is  liable  in  damages  to  the  party  injured.  This  is  a  reasonable 
rule/  To  like  effect  are  Osborne  v.  Morgan,  130  Mass.  102,  39 
Am.  Rep.  437;  Ward  v.  Pullman  Car  Corp.,  131  Ky.  142, 114  S.W. 
754,  25  L.  R.  A.  (N.  S.)  343,  and  Tippecanoe  Loan  &  Trust  Co. 
t.  Jester,  180  Ind.  357,  101  N.  E.  915,  L.  R.  A.  1915E,  721.  Some 
of  the  cases  go  farther,  and  indicate  that  the  agent  is  liable  for 
nonfeasance  as  well  as  misfeasance.  In  Ellis  v.  So.  Ry.  Co.,  72 
S.  C.  465,  52  S.  E.  228,  2  L.  R.  A.  (N.  S.)  378,  the  court  reviewed 
the  authorities  somewhat  and  held:  'The  true  rule  deducible 
from  the  authorities  is  that  the  servant  is  personally  liable  to 
third  persons  when  his  wrongful  act  is  the  direct  and  proximate 
cause  of  the  injury,  whether  such  wrongful  act  be  one  of  non- 
feasance or  misfeasance/  There  is  another  line  of  cases  a  little 
nearer  to  the  exact  proposition  involved  in  this  case,  and  this  is 
the  class  of  cases  where  an  agent  or  servant  undertakes  to  per- 
form a  particular  work  for  the  principal  or  master,  and  has  full 
charge  and  control  thereof.  These  cases  hold  the  agent  is  liable 
for  an  act  of  negligence  in  said  work  resulting  in  injury  to  a 
third  person,  whether  it  be  an  act  of  omission  or  commission. 
In  such  cases  an  omission  of  duty  imposed  upon  him  is  deemed 
to  be  a  misfeasance.  In  Orcutt  v.  Century  Building  Co.,  201 
Mo.  424,  99  S.  W.  1062,  8  L.  R.  A.  (N.  S.)  929,  the  agent  under- 
took  the  management  of  a  building  for  his  principal,  and  entered 
into  the  performance  of  the  work.  It  was  held  that  he  was  liable 
for  injuries  to  a  third  party  caused  by  his  misfeasance.  In  Car- 
son v.  Quinn,  127  Mo.  App.  525,  105  S.  W.  1088,  an  agent  who 
had  the  exclusive  control  and  supervision  of  premises  used  for 
tenement  purposes  was  held  personally  liable  for  injury  received 
by  a  tenant  who  fell  into  a  hole  in  the  passageway.  Likewise, 
in  Bannigan  v.  Woodbury,  158  Mich.  206,  122  N.  W.  531,  133 
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Am.  St.  Rep.  371,  an  agent  in  full  charge  and  control  of  a  build- 
ing was  held  liable  for  injuries  caused  by  the  fall  of  a  pane  of 
glass  which  was  negligently  allowed  to  remain  in  an  unsafe 
condition.  In  Atkins  v.  Field,  89  Me.  281,  36  Atl.  375,  56  Am. 
St.  Rep.  424,  the  court  said:  'If  the  defendant  had  not  under- 
taken to  rig  and  set  up  the  derrick,  or  in  so  doing  had  simply 
executed  the  wfff  of  a  lawful  superior  As  to  details  of  node  and 
material,  there  might  be  said  to  be  mere  nonfeasance  on  his 
part  But  he  did  undertake  the  work,  and  practically  exercised 
his  own  discretion  as  to  mode  and  material.  He  was  then  bound 
to  act  carefully  in  every  respect,  and  his  carelessness  in  any  re- 
spect was  a  misfeasance/  A  leading  case  announcing  the  con- 
trary rule  is  Delaney  v.  Rochereau,  34  La.  Ann.  1123,  44  Aijp. 
Rep.  456.  In  this  action  a  child  was  injured  by  the  falling  of  a 
gallery  of  a  house.  The  agents  of  the  owner,  who  were  bound 
to  keep  the  building  in  good  order,  were  sued  for  the  injury.  The 
court  said:  'Every  one,  whether  he  is  principal  or  agent,  is  re- 
sponsible directly  to  persons  injured  by  his  own  negligence,  in 
fulfilling  obligations  resting  upon  him  in  his  individual  character 
and  which  the  law  imposes  upon  him,  independent  of  contract. 
No  man  increases  or  diminishes  his  obligations  to  strangers  by 
becoming  an  agent.  If,  in  the  course  of  his  agency,  he  comes  in 
contact  with  the  person  or  property  of  a  stranger,  he  is  liable 
for  any  injury  he  may  do  to  either,  by  his  negligence,  in  respect 
to  duties  imposed  by  law  upon  him  in  common  with  all  other 
men.  An  agent  is  not  responsible  to  third  persons  for  any  negli- 
gence in  the  performance  of  duties  devolving  upon  him  purely 
from  his  agency,  since  he  cannot,  as  agent,  be  subject  to  any 
obligations  towards  third  persons  other  than  those  of  his  prin- 
cipal. Those  duties  are  not  imposed  upon  him  by  law.  He  has 
agreed  with  no  one,  except  his  principal,  to  perform  them.  In 
failing  to  do  so  he  wrongs  no  one  but  his  principal,  who  alone  can 
hold  him  responsible.'  In  Feltus  v.  Swan,  62  Miss.  415,  an 
agent  was  sued  for  negligence  in  failing  to  open  a  drain,  because 
of  which  lands  adjacent  to  the  plantation  of  which  he  had  charge 
were  injured.  It  was  held  that  there  was  no  liability,  although 
it  was  charged  that  the  act  was  malicious.  See,  also,  Galbraith 
v.  111.  Steel  Co.,  133  Fed.  485,  66  C.  C.  A.  359,  2  L.  R.  A.  (N.  S.) 
799;  Dean  v.  Brock,  11  Ind.  App.  507,  38  N.  E.  829.   We  are 
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confident  that  the  rule  announced  by  us  in  Williams  v.  Dean  is 
sustained  by  the  great  weight  of  authority,  and  is  sound  in 
principle.  We,  therefore,  hold  that  for  misfeasance  in  the  per- 
formance of  its  contract  with  its  principal,  which  misfeasance 
caused  injury  to  appellee's  property,  the  latter  had  a  right  of 
action  in  tort  against  appellant.  Boston  Insurance  Co.  t.  C.f 
R.  I.  &  P.  R.  R.  Co.,  118  Iowa,  423,  92  N.  W.  88,  59  L.  R.  A. 
796;  Dillon  v.  Iowa  Cent.  R.  R.  Co.,  118  Iowa,  645,  92  N.  W. 
855,  and  Cramblitt  v.  .Percival-Porter  Co.,  176  Iowa,  733,  158 
N.  W.  541,  L.  R.  A.  1917C,  77  y  cited  by  appellant  are  not  in- 
consistent with  this  holding.  Appellant  contends  that  the  rule 
which  exonerates  an  intermediate  servant  where  an  injury  has 
been  committed  by  a  subordinate  one  under  circumstances 
which  make  the  immediate  actor  and  the  ultimate  principal  liable 
should  be  applied.  See  Williams  v.  Dean,  supra.  We  fail  to 
see  how  the  rule  contended  for  has  any  application  to  the  facts 
of  the  instant  case.  Appellant  under  its  contract  undertook  the 
work  of  loading  and  icing  the  car  and  had  full  control  as  to 
how  the  work  should  be  done.  It  is  contended  that  the  Railway 
Company  accepted  the  work  of  loading  and  icing,  and  that  this 
absolves  the  appellant  from  liability.  There  is  no  evidence  from 
which  the  jury  could  have  found  that  the  Railway  Company 
knowingly  accepted  and  approved  the  work  of  the  appellant  in 
loading  and  icing  the  cars  even  if  the  rule  contended  for  should 
be  approved.  It  is  contended  by  appellant  that  the  evidence  does 
not  disclose  that  the  alleged  acts  of  negligence  of  appellant 
caused  the  damages  complained  of.  It  is  unnecessary  to  review 
the  evidence  on  this  question.  It  was  fairly  before  the  jury  and 
properly  submitted  to  it.  There  was  sufficient  evidence  to  go  to 
the  jury  to  support  the  claim  of  improper  loading  and  icing,  and 
that  the  same  resulted  in  damages  to  appellee.  It  was  essentially 
a  jury  question,  and,  finding  sufficient  evidence  in  the  record  to 
sustain  the  verdict,  we  cannot  interfere.  It  is  contended  the  ap- 
pellee was  guilty  of  contributory  negligence,  and  for  that  reason 
cannot  recover.  This  was  a  question  for  the  determination  of 
the  jury,  and  was  properly  submitted  by  the  court."  Claimant 
brought  suit  for  injuries  to  a  shipment  of  horses,  which  moved 
from  Pecos,  Tex.,  to  Shreveport,  La.  It  appeared  that  at  Fort 
Worth  the  horses  were  unloaded  and  watered,  and  were  loaded 
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by  the  belt  line  into  defective  cars.  It  was  contended  that  in- 
asmuch as  the  shipper  could  have  sold  the  horses  at  Ft.  Worth 
the  defendant  was  not  liable  for  the  act  of  the  belt  line  i?  fur- 
nishing defective  cars.  In  overruling  this  contention  the  court 
said:4  "It  was  the  duty  of  appellants  to  deliver  the  shipment 
in  Fort  Worth  at  stockyards  where  they  could  be  unloaded,  fed, 
and  watered,  as  by  law  required,  and  when  the  journey  was  to 
be  resumed  to  furnish  proper  cars  into  which  they  might  be  re- 
loaded. If  it  delegated  this  duty  to  the  Belt,  it  is  answerable  for 
an  improper  discharge  of  the  same.  So  far  as  this  record  is  con- 
cerned, it  appears  that  the  unloading  and  reloading  in  Fort 
Worth  was  simply  such  as  is  always  necessary  when  live  stock 
is  shipped  a  long  way.  In  furnishing  the  defective  cars  the  Belt 
therefore  must  be  regarded  as  the  agent  of  appellant.  Railway 
Co.  v.  Kraft  &  Madero,  212  S.  W.  981 ;  Railway  Co.  v.  Phillips, 
197  S.  W.  1031 ;  Railway  Co.  v.  Scroggin,  40  Tex.  Civ.  App.  526, 
90  S.  W.  521 ;  Railway  Co.  v.  Jackson,  55  Tex.  Civ.  App.  407,  118 
S.  W.  853;  Wilburn  v.  Railway  Co.,  148  Mo.  App.  692,  129  S.  W. 
484.  For  the  reason  indicated  all  assignments  are  overruled 
which  are  predicated  upon  the  theory  that  appellants  are  not 
liable  for  the  injury  and  damage  caused  by  the  defective  cars 
furnished  at  Fort  Worth."  As  a  contract  for  the  transportation 
by  an  interstate  carrier  of  solid  silverware  for  which  no  rate 
had  been  made,  filed,  or  published  was  unlawful  and  illegal  un- 
der the  Interstate  Commerce  Act,  the  carrier  was  not  liable  for 
the  loss  of  such  property.5  A  contract  by  an  interstate  carrier  for 


4.  Lancaster   v.   Hollebeke    (Tex.  lished,  it  was  not  authorized  to  re- 
1921),  235  S.  W.  1113,  1114.  ceive  such  property  for  shipment  by 

-     «               «             ,*        «™*x  freight     Payne    v.    Bassett     (Tex. 

5.  Payne  v.  Bassett  (Tex.  1921),  \^i\\   235  S   W  917 

235  S.  W.  917.  '      .  .  *    .  '       '.,*-«, 

A  provision  in  a  carrier  s  tantr  of 

Under    the    Interstate     Commerce  rates    as   filed,    published,    and    ap- 

Act,  providing  that  no  carrier  shall  proved  by  the  Interstate   Commerce 

engage  in  the  transportation  of  pas-  Commission  that  certain  articles,  in- 

seogers  or  property  unless  its  rates,  eluding    precious   metals    or   articles 

fares,  and  charges  have  beea  filed  and  manufactured  therefrom,  will  not  be 

published    in    accordance'   therewith,  accepted    for   shipment    and   a    pro- 

where  a  carrier  had  made  no  rate  for  vision  of  such  carrier's  bill  of  lad- 

the  transportation  of  solid  silverware,  ing,  providing  that  articles  not  sped- 

and  hence  none  had  been  filed  or  pub-  fically   rated   would   not   be   carried, 
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the  transportation  of  property,  such  as  solid  silverware,  for 
which  no  rate  has  been  made,  filed,  or  published,  though  unlaw- 
ful, is  not  immoral,  and,  while  there  can  be  no  recovery  upon 
the  contract  of  transportation,  liability  may  be  established  inde- 
pendent of  the  contract  if  the  facts  bring  the  case  within  the  rule 
authorizing  relief  to  a  person  parting  with  property  or  money 
on  the  faith  of  an  unlawful  contract.1  Claimant  shipped  cut  glass 
and  silverware  from  Dryden,  Tex,,  to  Chicago,  111.,  which  was 
listed  by  claimant  as  "one  box  of  cut  glass."  It  appeared  that  in 
this  box  was  a  quantity  of  solid  silverware,  and  that  the  bill  of 
lading  contained  a  provision  that  precious  metals  or  articles 
manufactured  therefrom  would  not  be  accepted  for  shipment 
The  silverware  consisting  of  articles  used  at  the  table  was  stolen 
from  the  box  and  not  delivered,  and  claimant  brought  suit  for 
their  value.  The  carrier  further  contended  that  there  was  no 
schedule  or  tariff  filed  with  or  approved  by  the  Interstate  Com- 
merce Commission  for  transportation  of  freight  of  what  is  com- 
monly known  as  solid  silverware,  and  that  the  claimant  could 
not  recover  because  the  carrier  by  accepting  the  articles  for 
shipment  was  extending  to  the  claimant  a  facility  for  special 
service  in  violation  of  the  Interstate  Commerce  Act.    In  holding 


and  that  the  carrier  would  not  be 
liable  therefor  unless  a  special  agree- 
ment and  stipulated  value  was  in- 
dorsed thereon,  though  amounting  to 
rules  and  regulations,  are  not  forbid- 
den by  the  Cummins'  Amendment, 
making  interstate  carriers  liable  for 
loss,  damage,  or  injury,  and  prohib- 
iting contracts,  receipts,  rules,  or 
regulations,  etc,  exempting  carriers 
from  such  liability,  especially  in  view 
of  the  further  provision  of  that 
amendment  that  it  should  not  apply  to 
property  concerning  which  the  carrier 
should  be  expressly  authorized  or  re- 
quired by  the  Interstate  Commerce 
Commission  to  maintain  rates  de- 
pendent on  declared  value.  Payne  v. 
Bassett  (Tex.  1921),  235  S.  W.  917. 

In  considering  the  importance  and 
necessity  of   fixed   rates    for    inter- 


state transportation  as  respects  lia- 
bility of  a  carrier  for  loss  of  goods 
for  which  no  rate  has  been  filed  or 
published,  the  court  may  look  to  the 
report  of  a  committee  of  Congress  in 
recommending  a  bill  amending  the 
Interstate  Commerce  Act  Payne  v. 
Bassett  (Tex.  1921),  235  S.  W.  917. 

The  Interstate  Commerce  Act, 
making  interstate  carriers  liable  for 
loss,  damage,  or  injury  to  property, 
applies  only  to  property  lawfully  re- 
ceived for  transportation,  and  not  to 
property  received  for  transportation 
in  violation  of  it,  forbidding  the 
transportation  of  property  unless  the 
rates,  fares,  and  charges  have  been 
filed  and  published.  Payne  v.  Bas- 
sett (Tex.  1921),  235  S.  W.  917. 

6.  Payne  v.  Bassett  (Tex.  1921), 
235  S.  W.  917. 
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that  recovery  could  not  be  had  the  court  said:'  "Can  the  judg- 
ment of  the  court  awarding  damages  for  the  value  of  the  silver- 
ware be  sustained  where  the  law,  as  in  paragraph  7,  section  6, 
Carmack  Amendment  to  the  Interstate  Commerce  Act,  provides 
that  no  carrier  shall  extend  to  the  shipper  any  privilege  or  fa- 
cilities for  the  transportation  of  property,  and  where  the  tariffs 
filed  with  and  promulgated  by  and  approved  by  the  Interstate 
Commerce  Commission  in  force  at  the  time  of  the  shipment  in 
question  provide  that,  'Unless  otherwise  provided  the  following 
property  will  not  be.  accepted ;  precious  metals  or  articles  manu- 
factured therefrom/  and  in  the  absence  of  any  rate  or  tariff 
providing  for  the  shipment  of  the  silverware,  same  being  articles 
manufactured  from  silver  with  a  mixture  of  alloy.  It  will 
be  observed  that  appellee  was  not  seeking  to  have  the  silver- 
ware shipped,  nor  to  recover  damages  for  the  failure  to  ship 
the  silverware,  that  is,  he  was  not  seeking  to  compel  the  per- 
formance of  the  service  of  the  shipment,  nor  to  secure  damages 
for  failure  to  perform  the  service  of  the  transportation  of  the 
silverware,  nor  was  the  suit  to  recover  for  the  loss  of  the  goods 
by  reason  of  negligence  of  the  appellant  as  a  warehouseman, 
but  the  suit  is  for  damages  for  the  loss  or  conversion  .of  goods 
actually  received  by  appellant  under  a  contract  for  shipment 
and  actually  shipped,  but  lost  in  shipment,  or  converted.  The 
defense  under  the  several  assignments  is  based  upon  the  pro- 
positions above  set  out,  and  briefly  to  the  effect  that,  in  the  ab- 
sence of  a  schedule  or  tariff  for  the  transportation  of  the  silver- 
ware, and  the  inhibition  in  paragraph  7,  of  section  6,  of  the  In- 
terstate Commerce  Act  that  no  carrier  shall  engage  or  par- 
ticipate in  the  transportation  of  property,  or  extend  to  the  ship- 
per the  privilege  for  property  not  specified  in  such  published 
and  filed  schedules,  in  the  absence  of  rate  charges  filed  and 
published  in  accordance  with  the  said  act,  there  could  be  no 
liability  of  the  carrier,  and  the  judgment  of  the  court  is  error. 
Appellee's  counter  propositions  to  each  of  the  assignments  is 
to  the  effect  that,  the  goods  in  question  having  been  received 
by  the  railroad  for  transportation  under  a  contract  of  carriage, 
and  the  carrier  having  failed  to  account  for  or  make  delivery 

7.    Payne  v.  Bassett  (Tex.  1921),     235  S.  W.  917.  919. 
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of  the  goods,  liability  arose  by  reason  thereof  for  the  loss,  not- 
withstanding the  above  regulation  by  the  Interstate  Com- 
merce Commission,  and  regardless  of  the  fact  that  no  tariff 
rate  was  in  force  for  silverware.  Appellee  further  suggests 
that  section  20,  subdivision  (a)  K,  of  the  Interstate  Commerce 
Act,  as  amended  by  act  of  August  9,  1916  (U.  S.  Comp.  St.  § 
8604a)  establishes  the  liability  of  the  carrier.  It  is  the  con- 
tention of  appellants  that  the  following  cases  establish  the  non- 
liability of  appellants :  Boston  &  M.  R.  Ry.  Co.  v.  Hooker,  233 
U.  S.  97,  34  Sup.  Ct.  526,  58  L.  Ed.  868,  L.  R.  A.  1915B,  450, 
Ann.  Cas.  1915D,  593;  Galveston,  Harrisburg  &  S.  A.  Ry.  Co. 
v.  Woodbury,  254  U.  S.  357,  41  Sup.  Ct.  114,  65  L.  Ed.  132; 
Texas  &  Pacific  Ry.  Co.  v.  Mugg,  202  U.  S.  242,  26  Sup.  Ct.  628, 
50  L.  Ed.  1011.  Space  forbids  a  review  of  the  holding  of  the 
court  in  the  cases.  We  have  concluded  however,  that  the  mat- 
ters decided  in  the  above  cases  do  not  present  the  same  ques- 
tion presented  here.  And  some  of  the  issues  there  discussed  are 
doubtful  of  application  if  not  eliminated  by  subsequent  amend- 
ments of  the  Interstate  Commerce  Act.  In  none  of  the  cases 
cited  do  we  find  discussed  the  question  as  to  the  liability  as  a 
carrier  in  interstate  shipments,  where  property  has  been  received 
by  the  carrier  for  shipment,  and  where  the  Interstate  Com- 
merce Commission  has,  by  its  published  rules  or  regulations, 
either  expressly  inhibited  the  transportation  by  freight  of  such 
property,  or  where  no  tariff  rate  has  been  fixed  by  the  com- 
mission, for  the  transportation  by  freight  of  such  specified  prop- 
erty, and  the  property  has  been  received  by  the  carrier  for 
shipment,  under  a  contract  of  shipment,  and  actually  shipped. 

In  each  of  the  cases  referred  to,  as  we  construe  them,  there 
was  a  tariff  rate  on  file  with  the  Interstate  Commerce  Com- 
mission. It  is  not  our  purpose  to  discuss  the  validity  of  the 
Interstate  Commerce  Act.  Section  8  of  Article  1  of  the  Con- 
stitution of  the  United  States  provides:  'The  Congress  shall 
have  power  *  *  *  to  regulate  commerce  with  foreign  na- 
tions and  among  the  several  states,  and  with  the  Indian  Tribes/ 
It  has  been  held  that  the  power  to  regulate  interstate  com- 
merce granted  to  Congress,  as  above,  includes  both  regulation 
and  prohibition.  Hoke  v.  United  States,  227  U.  S.  308,  33  Sup. 
Ct.  281,  57  L.  Ed.  523,  43  L.  R.  A.  (N.  S.)  906,  Ann.  Cas.  1913E, 
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905;  Hipolite  Egg  Co.  v.  United  States,  220  U.  S.  45, 31  Sup.  Ct. 
364,  55  L.  Ed.  364.  The  power  to  regulate  has  been  defined 
as  embracing  the  power  to  prescribe  the  rules  by  which  com- 
merce shall  be  governed,  that  is,  the  conditions  upon  which  in- 
terstate commerce  shall  be  conducted.  Northern  Securities  Co. 
v.  United  States,  193  U.  S.  197,  24  Sup.  Ct.  436,  48  L.  Ed.  679; 
Interstate  Commerce  Commission  v.  Brimson,  154  U.  S.  447, 
14  Sup.  Ct.  1125,  38  L.  Ed.  1047.  The  power  to  regulate  com- 
merce not  only  extends  and  applies  to  commerce  itself,  but 
embraces  all  the  instrumentalities,  agencies,  and  means  by 
which  such  commerce  is  carried  on.  Southern  R.  Co.  v.  United 
States,  222  U.  S.  20,  32  Sup.  Ct.  2,  56  L.  Ed.  72,  and  cases 
referred  to.  In  considering  the  importance  and  necessity  of 
fixed  rates  for  interstate  transportation,  we  think  we  may  look 
to  the  report  of  the  Cullom  Committee  to  Congress  in  recom- 
mending the  Cummins  Bill,  which  later  became  an  amendment 
to  the  Interstate  Commerce  Act.  The  committee  said,  in  part: 
'One  of  the  chief  purposes  of  any  legislation  for  the  regulation 
of  interstate  commerce  should  be  to  secure  the  fullest  publicity, 
both  as  to  charges  made  by  common  carriers  and  as  to  the  man- 
ner in  which  their  business  is  conducted.  The  business  of  a 
common  carrier  concerns  practically  the  whole  public,  and  the 
carrier  exercises  in  some  respects  a  public  function.  *  *  * 
It  is  agreed  by  all  who  have  given  the  subject  of  railroad  regu- 
lation attention  that  the  maintenance  of  stable  and  reasonable 
uniform  rates  is  of  the  first  importance,  and  greatly  desired. 
Neither  (reasonable  and  equitable  charges)  result,  it  is  also 
agreed,  can  be  secured  without  publicity,  which  is  the  surest 
and  most  effective  preventive  of  unjust  discrimination/  The  pur- 
pose of  Congress  in  the  enactment  of  the  provisions  of 
section  6  of  the  Hepburn  Act,  amending  the  origi- 
nal Interstate  Commerce  Act,  was  to  prohibit  carriers 
from  receiving  a  greater  or  less  or  different  compen- 
sation than  the  rate  on  file,  adding  the  words  'or  different.' 
Louisville  &  N.  R.  Co.  v.  Mottley,  219  U.  S.  467,  31  Sup.  Ct. 
265,  55  L.  Ed.  297,  34  L.  R.  A.  (N.  S.)  671.  In  that  case  the 
court  said:  'But  the  act  of  June  29,  1906,  made  a  material 
addition  to  the  words  of  the  act  of  1887;  for  it  expressly  pro- 
hibited any  carrier,  unless  otherwise  provided,  to  demand,  col- 
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lect,  or  receive  4a  greater  or  less  or  different  compensation'  for 
the  transportation  of  persons  or  property,  or  for  any  service 
in  connection  therewith,  than  the  rates,  fares  and  charges- 
specified  in  the  tariff  filed  and  in  effect  at  the  time.  We  can- 
not suppose  that  this  change  was  without  a  distinct  purpose 
on  the  part  of  Congress.  The  words  'or  different/  looking  at 
the  context,  cannot  be*  regarded  as  superfluous  or  meaningless. 
We  must  have  regard  to  all  the  words  used  by  Congress,  and 
as  far  as  possible  give  effect  to  them.  Market  v.  Hoffman,  101 
U.  S.  112,  115.  The  history  of  the  acts  relating  to  commerce 
shows  that  Congress,  when  introducing  into  the  act  of  1906  the 
word  "different,"  had  in  mind  the  purpose  of  curing  a  defect  in 
the  law  and  of  suppressing  evil  practices  under  it  by  prohibit- 
ing the  carrier  from  charging  or  receiving  compensation  except 
as  indicated  in  its  published  tariff  [giving  references].  In  our 
opinion,  after  the  passage  of  the  commerce  act,  the  railroad 
company  could  not  lawfully  accept  from  Mottley  and  wife  any 
compensation  "different"  in  kind  from  that  mentioned  in  its 
published  schedule  of  rates/  It  has  uniformly  been  held  by 
the  Supreme  Court  as  provided  in  paragraph  7  of  article  8569, 
U.  S.  Compiled  Statutes  1918,  that  no  carrier,  unless  otherwise 
provided  by  statutes,  is  permitted  to  engage  or  participate  in 
the  transportation  of  passengers  or  property  as  defined  in  the 
act,  unless  the  rates,  fares  and  charges  upon  which  the  same  are 
transported  have  been  filed  and  published  in  accordance  with 
the  provisions  of  the  act.  Cincinnati,  N.  O.  &  T.  T.  Ry.  Co.  v. 
Rankin,  241  U.  S.  319,  36  Sup.  Ct  555,  60  L.  Ed.  1022,  L.  R.  A. 
1917A,  265 ;  Tex.  &  Pac.  R.  Co.  v.  American  T.  &  T.  Co.,  234 
U.  S.  138,  34  Sup.  Ct.  885,  58  L.  Ed.  1255;  Santa  Fe  P.  &  P.  R. 
Co.  v.  Grant  Bros.  Const.  Co.,  228  U.  S.  177,  33  Sup.  Ct.  474,  57 
L.  Ed.  787.  Appellant  introduced  in  evidence,  in  connection 
with  the  evidence  of  witness  Jonz,  the  rates  and  tariffs  that  were 
in  effect  in  March,  1918,  at  the  time  of  the  shipment  in  con- 
troversy. The  tariff  introduced  was  the  tariff  authorized  by  the 
Interstate  Commerce  Commission,  specifying  the  classification 
under  which  every  shipment  was  to  move,  and  the  rules  per- 
taining to  the  handing  of  such  shipments.  The  rates  and 
tariffs  introduced  were  contained  in  a  book.  The  book  was 
shown  to  be  Western  Classification  No.  55,  issued  by  the  West- 
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«rn  Classification  Committee,  the  tariff  authorized  by  the 
Commission,  and  applying  at  the  date  of  this  shipment  The 
rates  and  tariffs  thus  shown  are  the  only  rates  and  tariffs 
appearing  in  the  evidence.  Rule  36  of  the  book  reads :  'Unless 
•otherwise  provided  the  following  property  will  not  be  accepted : 
Bank  bills,  coin  or  currency,  deeds,  notes  or  valuable  papers 
•of  any  kind,  jewelry,  postal  of  revenue  startps,  precious  metals 
•or  articles  manufactured  therefrom,  precious  stones/  It  was 
shown  by  the  evidence  that  the  above-quoted  rule  was  the 
rule  that  regulated  freight  shipments.  It  was  also  shown 
that  there  was  an  exception  on  plated  silverware  not  other- 
wise indicated  by  name,  in  boxes,  and  for  which  a  tariff  was  pro- 
Tided.  The  bill  of  lading  and  tariff  issued  was,  as  to  form, 
authorized  by  the  Interstate  Commerce  Commission.  It  reads: 
*No  carrier  will  carry  or  be  liable  in  any  way  for  any  docu- 
ments, specie,  or  for  any  articles  of  extraordinary  value  not  spe- 
cifically rated  in  the  published  classification  or  tariffs,  unless 
a  special  agreement  to  do  so  and  a  stipulated  value  of  the  art- 
icles are  indorsed  hereon/  The  record  does  not  show  a  special 
agreement  or  stipulated  value.  Appellee  insists  that  the  Car* 
mack  Amendment  to  the  Interstate  Commerce  Act  as  mod- 
ified by  the  first  and  second  Cummins  Amendment,  Acts  of 
March  4,  1915,  and  August  9,  1916  (U.  S.  Comp.  St.  §§  8592, 
8604a),  fixes  the  liability  of  appellant,  notwithstanding  the 
above  tariff  rules  and  regulations,  and  regardless  of  the  fact 
that  there  was  no  tariff  filed  with  or  promulgated  by  the  Inter- 
state Commerce  Commission  covering  the  shipment  of  solid 
silverware,  or  the  silverware  involved  in  this  shipment.  The 
Carmack  Amendment,  as  thus  amended,  now  reads  as  follows: 
'That  any  common  carrier,  railroad,  or  transportation  com- 
pany subject  to  the  provisions  of  this  act  receiving  property 
for  transportation  from  a  point  in  one  state,  *  *  *  to  a 
point  in  another  state,  *  *  *  shall  issue  a  receipt  or  bill 
of  lading  therefor,  and  shall  be  liable  to  the  lawful  holder  thereof 
for  any  loss,  damage,  or  injury  to  such  property  caused  by  it  or 
any  common  carrier,  railroad,  or  transportation  company  to 
which  such  property  may  be  delivered  or  over  whose  line  or 
lines  such  property  may  pass  within  the  United  States  or  within 
an  adjacent  foreign  country  when  transported  on  a  through  bill 
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of  lading,  and  no  contract,  receipt,  rule,  regulation,  or  other 
limitation  of  any  character  whatsoever,  shall  exempt  such  com- 
mon carrier,  railroad,  or  transportation  company  from  the  lia- 
bility hereby  imposed ;  and  any  such  common  carrier,  railroad,  or 
transportation  company  so  receiving  property  for  transporta- 
tion from  a  point  in  one  state  *  *  *  to  a  point  in  another 
state,  *  *  *  shall  be  liable  to  the  lawful  holder  of  said  re- 
ceipt or  bill  of  lading  *  *  *  for  the  full  actual  loss, 
*  *  *  caused  by  it  or  by  any  such  common  carrier  *  *  * 
when  transported  on  a  through  bill  of  lading,  notwithstanding 
any  limitation  of  liability  or  limitation  of  the  amount  of  re- 
covery or  representation  or  agreement  as  to  value  in  any  such 
receipt  or  bill  of  lading,  or  in  any  contract,  rule,  regulation,  or 
in  any  tariff  filed  with  the  Interstate  Commerce  Commission; 
and  any  such  limitation,  without  respect  to  the  manner  or  form 
in  which  it  is  sought  to  be  made  is  hereby  declared  to  be  un- 
lawful and  void :  Provided,  however,  that  the  provisions  hereof 
respecting  liability  for  full  actual  loss,  damage,  or  injury,  *  *  * 
shall  not  apply,  first,  to  baggage  *  *  *  ;  second,  to  property, 
except  ordinary  live  stock,  received  for  transportation  concerning 
which  the  carrier  shall  have  been  or  shall  hereafter  be  expressly 
authorized  or  required  by  order  of  the  Interstate  Commerce 
Commission  to  establish  and  maintain  rates  dependent  upon  the 
value  declared  in  writing  by  the  shipper  or  agreed  upon  in 
writing  as  the  released  value  of  the  property,  *  *  *  '  U.  S. 
Comp.  St.  §  864-a.  Then  follow  other  provisions  in  the  bill, 
none  of  which  have  application  to  the  facts  presented  here.  The 
provisions  in  the  bill  of  lading  and  tariff  schedule,  as  above,  in- 
hibiting the  acceptance  by  carrier  for  shipment  by  freight  of 
precious  metals  or  articles  manufactured  therefrom  is  a  rule 
and  regulation  of  the  Interstate  Commerce  Commission,  and 
not  a  part  of  the  law  itself  other  than  as  the  Commission  might 
be  empowered  by  law  to  prescribe  or  promulgate  such  rule  or 
regulation.  No  law  enacted  by  Congress  specifically  forbids 
carriers  in  interstate  commerce  from  shipping  by  freight  precious 
metals  or  articles  manufactured  therefrom,  so  that  the  inhibition 
found  in  the  book  of  rules,  as  above,  is  purely  a  tariff  regula- 
tion prescribed  by  the  Commission,  and  not  a  law  enacted  by 
Congress.     As  we  have  seen   abovte,  the  carrier  in  interstate 
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shipments  is  not  permitted  by  the  law  to  receive  any  property 
for  shipment  by  freight  unless  the  tariff  rate  for  such  property 
has  been  filed  with  the  Commission  and  published  in  accordance 
with  the  act.  The  evidence  shows  that  there  was  no  tariff  rate 
for  the  goods  in  question,  and  of  course  there  was  none  filed 
or  published.  It  follows  that  the  railroad  company,  at  least  for 
two  reasons,  was  not  authorized  to  receive  the  goods  in  ques- 
tion for  shipment  by  freight.  It  will  be  observed  that  the  present 
law  as  found  in  the  Carmack  Amendment,  as  modified  and  above 
quoted,  makes  the  carrier  liable  for  loss  caused  by  it,  or  its 
connecting  carriers  when  transported  on  a  through  bill  of  lading, 
and  forbids  the  carrier  to  exempt  against  such  loss,  'by  contract, 
receipt,  rule,  regulation  or  other  limitation  of  any  character 
whatever,'  then  it  affirmatively  makes  the  carrier,  and  the  con- 
necting carriers,  under  the  same  circumstances  liable  'for  the 
full  actual  loss'  caused  by  it,  'notwithstanding  any  limitation  of 
liability  or  limitation  of  the  amount  of  recovery  or  representa- 
tion or  agreement  as  to  value'  in  a  receipt,  bill  of  lading,  contract, 
rule,  regulation  or  tariff  filed,  and  any  such  limitation  as  men- 
tioned is  void.  If  the  above-quoted  portion  of  the  Carmack 
Amendment  as  thus  modified  by  the  Cummins  Amendment  to 
the  Interstate  Commerce  Act  has  application  to  the  facts  of 
this  case,  we  think  appellee  should  recover  and  the  case  be  af- 
firmed. However,  it  seems  to  us  that  the  contract,  receipt,  rule, 
regulation,  or  other  limitation  against  which  the  above-quoted 
law  forbids  the  carrier  to  defend  are  matters  of  its  own  creation 
or  matters  of  contract  between  the  shipper  and  carrier,  and  does 
not  embrace  or  include  the  filing  and  publishing  with  the  Com- 
mission the  tariff  rate  which  the  law  enjoins  be  done.  The 
tariff  rate  on  the  property  to  be  shipped,  which  the  law  re- 
quires to  be  filed  with  the  Commission  and  published,  is  not,  it 
seems  to  us,  purely  the  contract,  receipt,  rule,  or  regulation 
against  which  the  carrier  may  not  defend.  If  the  contention 
of  appellee  is  the  proper  interpretation  to  be  placed  on  the 
quoted  portion  of  the  Carmack  Amendment  it  would  seem  that 
the  law  requires  the  filing  and  publishing  of  the  tariff,  and 
forbids  the  carrier  to  receive  tor  shipment  the  property  to  which 
the  tariff  applies,  and  at  the  same  time  refuse  to  enforce  the 
law  by  the  provision  m&king  the  initial  carrier  and  the  connect- 
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ing  carriers  liable  for  full  actual  loss  of  the  property  transported, 
when  the  required  filing  and  publishing  of  the  tariff  on  the 
property  received  and  transported  is  not  made.  In  such  case  the 
law  itself  would  require  a  thing  to  be  done  and  at  the  same 
time  abrogate  its  own  provision  by  refusing  its  enforcement. 
We  think  such  is  not  the  proper  interpretation.  Again,  we  think, 
that  if  we  are  mistaken  in  the  above  interpretation  of  the  law, 
and  that  the  required  filing  of  the  tariff  is  included  in  the  above- 
quoted  portion  of  the  Carmack  Amendment,  the  first-quoted 
provision  in  the  amendment  exempts  from  the  amendment  the 
shipment  in  question.  The  first  exemption  under  the  provision 
applies  to  baggage.  The  second  applies  to  property,  other  than 
live  stock,  concerning  which  the  carrier  is  expressly  authorized 
or  required  by  the  Commission  to  establish  rates  dependent 
upon  the  value  declared  by  the  shipper,  or  agreed  upon  in 
writing,  as  the  released  value  of  the  property.  If  the  law's  re- 
quirement that  the  tariff  rate  must  be  filed  and  published  and 
the  rate  thus  fixed  by  the  Commission  before  a  shipment  can 
be  received  by  the  carrier  is  a  law  provision  against  which 
the  carrier  may  not  defend  when  not  observed,  as  insisted  upon 
by  appellee,  the  provision  saves  the  law  against  its  own  de- 
struction by  saying  that  the  bill  shall  not  apply  to  property, 
except  live  stock,  concerning  which  the  carrier  is  authorized  or 
required  by  the  Commission  to  maintain  a  rate  based  on  value. 
Here  the  Commission,  as  provided  by  the  law,  has  said  to  the 
carrier  that  it  shall  not  receive  and  transport  this  property.  We 
think  that  to  harmonize  the  seeming  conflict  in  the  requirement 
of  the  law  that  the  carrier  shall  not  accept  for  transportation 
any  property  unless  a  tariff  has  been  provided  therefor,  and 
the  above-quoted  amendment  invoked  by  appellee,  the  proper 
interpretation  of  the  amendment  would  apply  only  to  contracts, 
receipts,  rules,  regulations,  or  other  regulations  not  prescribed 
by  the  law  itself,  but  to  such  only,  if  any,  as  are  made  by  the 
shipper  and  carrier  and  such  as  are  matters  of  rule  or  regula- 
tion by  the  Commission,  and  not  a  specific  requirement  of  the 
law.  The  question  as  presented,  it  seems  to  us,  is  not  one  in 
which  the  answer  of  the  carrier  is  that  it  exceeded  its  charter 
powers,  involving  only  a  question  of  authority  to  enter  into 
the  shipment  contract,  but  one  involving  the  violation  of  an  ex- 
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press  provision  of  law  on  a  specific  matter,  that  is,  a  contract 
that  is  unlawful,  illegal,  as  distinguished  from  a  transaction 
merely  without  authority  to  perform  it.  Bond  v.  Terrell  C.  & 
W.  Mfg.  Co.,  82  Tex.  309,  18  S.  W.  691 ;  Central  Trans.  Co.  v. 
Pullman  Palace  Car  Co.,  139  U.  S.  24,  60,  11  Sup.  Ct.  478,  35 
L.  Ed.  55.  We  might  say  also  that  in  view  of  the  purpose  for 
which  tariff  rates  are  required  to  be  fixed  and  published  by  the 
Interstate  Commerce  Act  the  law  requiring  a  fixed  and  pub- 
lished rate  establishes  a  public  policy,  and  a  contract  to  trans- 
port goods  by  freight  expressly  forbidden  to  be  so  transported 
and  without  a  rate  fixed  and  published,  such  transaction  would 
be  in  contravention  of  public  policy.  The  shipment  contained 
$89  worth  of  goods  which  the  carrier  was  authorized  to  ship, 
for  the  loss  of  which  appellee  was  entitled  to  recover.  As  we 
view  it,  as  the  case  is  presented,  such  was  the  extent  of  the  car- 
rier's liability."  Under  the  Interstate  Commerce  Act,  and  in 
view  of  the  purpose  thereof,  to  secure  uniformity  of  rates,  an  in- 
terstate shipper  could  not  recover  from  an  express  company  or 
its  agent  the  damages  sustained  in  shipping  by  express  instead 
of  by  freight  because  of  the  agent's  misrepresentation  as  to  the 
rates,  since  the  rates  had  been  published  and  the  shipper  was  pre- 
sumed to  have  had  knowledge  thereof,  and  to  allow  recovery 
would  permit  evasion  of  the  act  by  reducing  the  published  rates 
by  recoupment.8  Where  a  party  delivers  goods  to  a  common  car- 
rier for  shipment  in  good  condition  and  the  goods  arrive  at  des- 
tination in  a  damaged  condition,  a  prima  facie  case  is  made 
against  the  carrier  by  reason  of  a  presumption  that  the  damage 
resulted  from  some  cause  other  than  one  which  would  exempt  the 
carrier  from  liability.*  And  a  party  relying  upon  such  a  presump- 
tion has  a  right  to  rest  secure,  until  prima  facie  evidence  has  been 
adduced  by  the  opposite  party ;  but  the  presumption  should  never 
be  placed  in  the  scales  to  be  weighed  as  evidence.10  A  carrier  is 
not  required  to  inspect  carloads  loaded  by  shippers  to  ascertain 
whether  goods  have  been  properly  packed  before  proceeding  to 

8.  Williams  v.  American  Ry.  Ex-      N.  W.  444. 

press  Co.  (S.  C  1921),  110  S.  E.  125.  io.    Eckman  Chemical  Co.  v.  Chi- 

9.  Eckman  Chemical  Co.  v.  Chica-      cago  &  N.  W.  Ry.  (Ncbr.  1921),  185 
go  &  N.  W.  Ry.  (Nebr.  1921),  185      N.  W.  444. 
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transport  them.11  A  carrier  cannot  excuse  itself  for  damage  to 
cotton  occurring  during  transportation  by  showing  difficulties  or 
interferences  in  procuring  cars  for  shipment.12  A  carrier,  dele- 
gating to  a  belt  line  railroad  its  duty  to  unload  shipped  cattle  at 
stockyards  where  they  could  be  unloaded,  fed,  and  watered,  and 
to  furnish  proper  cars  for  reloading  them,  was  liable  for  the  belt 
line's  furnishing  defective  cars  for  reloading  the  cattle  ."  Where 
the  carrier  undertakes  to  rest  and  water  sheep  carried  under  an 
interstate  shipment,  as  required  by  the  federal  law,  it  must  fur- 
nish wholesome  water,  and  if  it  does  not,  and  the  sheep  die  from 
drinking  unwholesome  water,  the  carrier  is  liable.1*  Where 
sheep  carried  in  an  interstate  shipment  died  from  drinking 
alkaline  water  furnished  by  the  carrier,  it  was  no  defense,  in  an 
action  against  the  carrier,  that  it  had  no  knowledge  that  the  water 
was  unwholesome ;  it  being  the  carrier's  duty,  under  federal  law, 
to  furnish  wholesome  water.15  And  under  the  federal  decisions 
mere  delay  in  the  transportation  of  a  shipment  is  not  proof  of 
negligence.16  And  the  mere  fact  that  hogs,  apparently  sound 
when  delivered  for  shipment,  arrive  at  their  destination  sick  with 
pneumonia,  raises  no  presumption  of  negligence  on  the  part  of 


11.  Hincs  v.  Buchanan  (Va,  1921), 
109  S.  E.  219. 

12.  Ft  Smith,  S.  &  R.  L  R.  Co.  v. 
Scroggins  (Ark.  1921),  234  S.  W.  999. 
(State  Case.) 

13.  Lancaster  v.  Hollebeke  (Tex. 
1921),  235  S.  W.  1113. 

14.  Buram  v.  Payne  (Utah  1921), 
201  Pac  401. 

In  a  shipper's  action  for  the  loss  of 
sheep  through  drinking  alkaline  water 
furnished  by  the  carrier,  evidence 
held  to  show  that  the  condition  of 
the  water  had  existed  so  long  that 
notice  of  its  unwholesomeness  was 
imputed  to  the  carrier.  Byram  v. 
Payne  (Utah  1921),  201  Pac.  401. 

In  an  action  for  death  of  part  of  a 
shipment  of  sheep  evidence  that  the 
sheep  were  allowed  by  the  carrier  to 
drink  alkaline  water,  that  such  water 


aften  kills  sheep,  and  that  they  die* 
from  drinking  it,  held  to  constitute 
prima  facie  proof  of  the  complaint, 
as  against  motion  for  nonsuit  Bur- 
am  v.  Payne  (Utah  1921),  201  Pac. 
401. 

15.  Buram  v.  Payne  (Utah  1921), 
201  Pac  401. 

16.  Holland  v.  Hines  (Mo.  1921), 
234  S.  W.  366. 

In  an  action  against  a  railroad  for 
damage  to  a  shipment  of  cotton  by 
delay  in  transportation,  an  instruction 
to  find  for  defendant  only  if  the  bad 
condition  of  the  cotton  when  deliv- 
ered to  it,  due  to  excessive  rains, 
moisture,  or  exposure,  was  the  "sole" 
cause  of  its  damaged  condition  at  its 
destination,  was  correctly  modified  by 
inserting  the  word  quoted;  the  car- 
rier being  liable  for  damage  result* 
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the  carrier."  A  carrier  may  by  express  contract  exempt  itself 
from  its  common-law  liability  as  an  insurer  against  loss  from  any 
cause  except  the  act  of  God  and  the  public  enemy,  but  not  from 
liability  as  an  ordinary  bailee,  for  its  own  negligence,  since  to 
do  so  would  be  against  public  policy.18  One  having  a  contract 
with  a  common  carrier  for  the  transportation  of  goods  may  sue  in 
tort  and  claim  damages  for  negligence  in  the  performance  of  that 
contract.19 

Liability  of  Common  Carriers  Under  Federal  Statutes. 
Under  the  Carmack  Amendment,  in  order  to  recover  against  an 
initial  carrier  for  loss  or  damage  to  an  interstate  shipment,  it  is 
unnecessary  to  establish  negligence  on  its  part.20 

Initial  Carrier.21 


ing  from  its  negligence  concurring 
with  the  act  of  God  or  other  cause. 
Payne  v.  Orton  (Ark.  1921),  234  S. 
W.  469. 

17.  Bragg  v.  Payne,  Agent  (Mo. 
1921),  235  S.  W.  148. 

18.  Hance  Bros.  Co.  v.  American 
Ry.  Express  Co.,  190  N.  Y.  S.  530. 

While  a  common  carrier  may,  by 
special  contract,  free  himself  from 
many  common-law  liabilities,  he  can- 
not contract  for  exemption  from  lia- 
bility for  his  own  fraud  or  negli- 
gence. Western  Union  Telegraph 
Co.  v.  Lapenna  (Ind.  1921),  133  N.  E. 
144. 

19.  Vandalia  R.  Co.  v.  La  Rosa 
(Ind.  1921),  133  N.  E.  152. 

20.  Mayhall  &  Neible  v.  Chicago, 
B.  &  O.   R.  Co.    (Nebr.   1921),  185 

N.  W.  326. 


The  Carmack  Amendment  did  not 
create  an  absolute  liability  on  the 
part  of  carriers  for  every  loss,  dam- 
age, or  injury  from  any  and  every 
cause.  Bragg  v.  Payne,  Agent  (Mo. 
1921),  235  S.  W.  148. 

21.  In  shipper's  action  against  in- 
itial carrier  for  damages  to  goods 
sustained  while  in  hands  of  connect- 
ing carriers,  provision  in  bill  of  lad- 
ing making  defendant  not  liable  for 
damage  not  occurring  on  its  own  line 
held  no  defense,  in  view  of  the  stat- 
utes of  Arkansas,  making  railroad 
which  has  issued  bill  of  lading  liable 
for  damage  caused  by  any  carrier  to 
which  the  property  may  pass  during 
transportation  thereof.  Ft.  Smith, 
S.  &  R.  I.  R.  Co.  v.  Scroggins  (Ark. 
1921),  234  S.  W.  999.  (State  Case.) 
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CIRCUMSTANCES   RELIEVING  CARRIER  OF 
LIABILITY 

In  General.  The  burden  of  proving  exemptions  from  liabil- 
ity as  an  insurer  of  goods  shipped  rests  on  the  carrier.1  A  carrier 
of  hogs  was  not  chargeable  with  delay  in  unloading  hogs  due  to 
congestion  at  the  stockyards  to  which  they  were  shipped,  a  cause 
wholly  beyond  its  control.1 

Fault  of  Shipper.  Generally  a  common  carrier  has  the  duty 
of  loading  and  unloading  the  goods  and  is  responsible  for  loss  or 
injury  incident  thereto,  but  where  a  shipper  for  purposes  of  his 
own  convenience  undertakes  to  load  and  unload  the  goods,  the 
carrier  is  not  responsible  for  injuries  received  in  transportation 
traceable  solely  to  improper  loading  and  packing.8  The  claimant 
shipped  household  goods  from  Richmond,  Va.,  to  Atlantic  City, 
N.  J.,  and  employed  a  forwarding  company  who  attended  to  the 
crating,  packing,  loading  and  shipping,  and  for  which  an  order 
notify  bill  of  lading  was  issued,  shippers  load  and  count,  and 
containing  the  notation  that  the  carriers  were  not  responsible  for 
number  or  condition  of  packages.  Another  notation  was  made 
on  the  bill  of  lading  to  the  effect  that  "unusual  conditions  prevail 
on  the  lines  of  the  carriers  which  will  handle  this  shipment,  and 
it  is  subject  to  delay."  When  the  car  arrived  at  destination  it 
was  found  to  be  in  a  state  of  utmost  confusion,  the  furniture 
being  tumbled  together,  broken  and  chipped,  but  there  was  no 
indication  that  the  furniture  had  been  properly  packed  or  braced. 
The  actual  weight  of  the  shipment  was  7,400  pounds  so  that 
there  was  plenty  of  room  for  it  to  be  knocked  around.  Several 
of  the  mirrors  had  been  left  on  pieces  to  which  they  belonged. 
Suit  was  brought  against  the  carrier  by  the  claimant  alleging 

1.  Payne  v.   Orton    (Ark.   1921),      1921),  235  S.  W.  14a 

234  S.  W.  469.  3.    Hines  t.  Buchanan  (Va.  1921), 

2.  Bragg  v.   Payne,  Agent   (Mo.      109  S.  E.  219. 
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that  the  agency  she  employed  to  crate  the  furniture  had  failed  to 
do  so  properly  and  because  of  the  negligence  of  such  agent  and 
the  concurring  negligence  of  the  carrier,  the  injury  occurred.  She 
also  claimed  that  the  carrier  would  have  been  aware,  if  he  had 
performed  his  alleged  duty  of  inspection  that  the  contents  of  the 
car  were  imperfectly  prepared  and  insufficiently  packed,  and  that 
with  this  knowledge  actual  or  imputed  he  handled  the  car  in  a 
negligent  and  improper  fashion.  In  holding  that  the  damage  was 
due  to  the  defective  packing  caused  by  the  negligence  of  the 
agent  of  the  claimant,  and  that  he  was  responsible  for  the  dam- 
ages, and  not  the  carrier,  the  court  said:4  "First:  Did  the 
plaintiff  assume  responsibility  for  loading  the  car,  and  for  dam- 
ages resulting  from  improper  loading?  It  has  been  noted  that 
under  the  original  bill  of  lading  the  plaintiff  (i.  e.,  the  shipper) 
was  to  load  the  car  and  count  the  contents ;  the  R.,  F.  &  P.  R.  R. 
Company  disclaiming  any  responsibility  for  the  number  or  condi- 
tion of  the  packages  constituting  the  shipment.  The  goods  were 
neither  delivered  at  the  depot  of  the  defendant  nor  handled  by 
his  employees.  The  plaintiff  secured  a  car,  and  had  it  placed  at 
a  point,  presumably  of  convenience,  for  the  agents  who  had  the 
contract  for  crating,  packing,  and  loading  her  furniture  and  other 
effects.  The  general  rule  with  respect  to  loading  and  unloading 
goods  transported  by  a  common  carrier  is  that  these  duties  at- 
tach to  the  carrier,  and  it  is  responsible  for  loss  or  injury  incident 
thereto.  But  the  shipper,  for  purposes  of  his  own  convenience, 
may  assume  these  duties.  In  such  case,  by  the  plainest  principles 
of  justice,  the  carrier  is  absolved  from  responsibility  for  injuries 
received  in  transportation  that  are  traceable  solely  to  improper 
loading  and  packing.  'A  shipper  who  to  save  charges,  or  for  his 
own  convenience,  or  for  any  other  reason,  loads  the  property 
himself,  is  not  the  agent  of  the  carrier  in  so  doing,  and  the 


4.  Hines  v.  Buchanan  (Va.  1921),  been  accepted  by  it  for  shipment,  or 
109  S.  E.  219,  221.  whether  its  duties  with  respect  there- 
under the  evidence  in  an  action  to  were  only  those  of  a  warehouse- 
involving  question  whether  packages  man,  held  that  the  question  whether 
which  were  stolen  during  the  night  the  packages  were  properly  packed 
after  they  were  left  with  an  express  for  shipment  was  properly  left  to  the 
company,  and  which  it  claimed  were  jury.  Coburn  v.  American  Ry.  Ex- 
not  in  condition  for  shipment,  had  press  Co.  (N.  C  1921),  108  S.  E.  375. 


Digitized  by 


Google 


80  THE  LOSS  AND  DAMAGE  REVIEW 

latter  is  not  responsible  for  his  negligence  in  loading  the  car/ 
Moore  on  Carriers  (2d  Ed.)  p.  193.  'The  owner  of  goods  cannot 
hold  a  carrier  liable  where  the  loss  or  injury  is  the  result  of  his 
own  fault,  or  that  of  the  consignor,  in  loading  or  packing  the 
goods.  There  can  be  no  doubt  that  the  doctrine  stated  is  solidly 
founded  on  principle,  but  there  is  sometimes  difficulty  in  deter- 
mining whether  the  fault  of  the  owner  or  consignor  was  the 
cause  of  the  loss  of  the  goods,  or  of  the  injury  to  them.'  5  Am. 
&  Eng.  Ency.  L.  p.  368.  'So,  where  the  owner  of  goods  has  un- 
skillfully  packed  or  loaded,  *  *  *  the  carrier  will  be  ex- 
onerated from  all  liability  for  losses  which  result  from  such 
carelessness  of  the  owner.'  Hutchinson  on  Carriers,  §  216.  'If 
the  shipper  assumes  the  responsibility  of  loading  and  unloading, 
the  carrier  is  thereby  relieved  from  liability  for  loss  in  that  con- 
nection/ 6  Cyc.  p.  381.  'The  carrier  is  not  responsible  for  loss 
of,  or  injury  to,  goods  occasioned  by  their  being  improperly 
loaded  on  the  cars  of  the  shipper.'  Moore  on  Carriers,  supra,  p. 
560.  In  Ross  v.  Troy  &  Boston  R.  Co.,  49  Vt.  364,  24  Am.  Rep. 
144,  certain  machinery  was  damaged  due  to  insufficient  fasten- 
ings employed  by  the  plaintiff  in  loading.  This  loading  had  been 
done  by  the  plaintiff.  The  court  said  on  page  368  of  49  Vt.,  on 
page  145  of  24  Am.  Rep.,  supra:  'Is  the  defendant  chargeable 
with  the  consequences  of  that  insufficiency?  We  think  not,  in 
the  sense  in  which  the  county  court  seems  to  have  regarded  it. 
The  undertaking  and  duty  oi  the  defendant  was  to  transport  and 
deliver  safely  against  all  contingencies  except  the  act  of  God, 
public  enemies,  and  acts  of  the  parties  shipping  the  property. 
It  was  the  insurer  against  everything  but  those.  But,  as  against 
them,  it  was  bound  only  to  the  exercise  of  reasonable  care  and 
diligence/  The  circumstances  of  the  accident  are  described  by 
the  court:  'In  the  case  before  us  the  testimony  is  that  the  block- 
ing under  the  large  wheel  that  finally  gave  way  and  caused  the 
injury  was  in  its  place,  and  did  not  appear  to  have  been  started 
or  stirred  at  all,  and  the  only  defect  in  it  was  that  it  was  insuf- 
ficient in  the  first  place.  It  seems  incongruous  for  the  plaintiff  to 
claim  that  the  defendant  should  overjudge  him  in  a  matter  in 
which  he  assumed  to  judge  and  to  do  all  that  he  required  or 
supposed  necessary  to  be  done  in  the  premises,  and  that  the  de- 
fendant should  be  responsible  for  the  inadequacy  of  what  the 
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plaintiff  adjudged  and  did.'  49  Vt.  370,  24  Am.  Rep. 
146.  In  Miltmore  v.  Chicago  &  Northwestern  Ry.  Co., 
37  Wis.  190,  195,  196,  cited  in  Hutchinson  on  Carriers,  supra,  we 
find  the  following  in  the  opinion  of  the  court:  'The  company 
received  the  property  for  transportation,  loaded  and  secured  as 
the  plaintiff  saw  fit  to  load  and  secure  it ;  and  why  should  negli- 
gence be  imputed  to  it  for  not  taking  precautions  to  guard  against 
the  plaintiffs'  want  of  care?  It  is  said  the  company  was  ex- 
ceedingly careless  and  negligent  in  attempting  to  carry  this  cov- 
ered wagon  at  the  time  and  in  the  manner  it  did,  without  making 
any  effort  to  attach  the  same  more  firmly  to  the  car.  But  the 
obvious  answer  to  this  argument  is  that  the  plaintiffs  themselves 
assumed  the  risk  and  responsibility  of  loading  and  securing  the 
wagon,  and  the  company  was  not  called  upon  to  see  that  they 
had  properly  performed  their  duty  in  that  regard.'  The  cases 
cited  ubi  supra  clearly  rest  upon  the  broad  proposition  that  ship- 
pers may  assume  the  risk  of  responsibility  of  loading  and  se- 
curing their  property  in  the  car  of  the  common  carrier,  and  that, 
when  such  is  the  case,  the  defendant  carrier  is  not  called  upon  to 
'see  that  they  had  properly  performed  their  duty  in  that  respect,' 
or  'held  responsible  for  the  inadequacy  of  that  which  the  plain- 
tiff adjudged,  or  did.'  Some  authorities  go  so  far  as  to  hold  that 
the  carrier  is  not  liable  for  loss  or  injury  due  to  improper  loading, 
even  when  such  defective  loading  is  open  and  obvious,  or  when  it 
knows,  or  in  the  exercise  of  ordinary  care  could  have  known,  of 
the  shipper's  negligence  in  this  respect.  On  the  other  hand,  other 
authorities  hold  that —  'The  carrier  being  entitled  to  reject  de- 
fectively packed  goods  tendered  for  shipment,  if  it  accepts  for 
transportation  goods  which  it  knows  are  defectively  packed,  or 
which  by  the  exercise  of  reasonable  care  it  could  have  observed 
were  defectively  packed,  it  assumes  to  carry  the  goods  as  they 
are,  and  its  common-law  liability  as  a  carrier  attaches,  and  it 
is  subject  to  all  of  the  liabilities  usually  attaching  to  an  ordi- 
nary shipment  of  the  same  character.'  To  this  effect,  see,  also, 
4  R.  C.  L.  §  203.  It  is  the  contention  of  the  defendant  in  er- 
ror (plaintiff  below)  that  it  was  the  legal  duty  of  the  defendant 
to  inspect  the  car  which  was  delivered  to  him  by  Smith  &  Hicks 
with  the  door  unlocked ;  that  'she  had  no  knowledge  whether  the 
defendant  was  accustomed  to  make  inspection  in  such  cases,  and 
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it  was  immaterial  whether  she  had  such  knowledge  or  not' ;  'that, 
even  if  she  had  been  aware  that  it  was  not  the  custom  of  the 
defendant  to  inspect  cars  when  loaded  by  the  shipper,  such 
knowledge  would  not  relieve  the  carrier  of  the  duty  of  inspection, 
if  that  duty  was  imposed  by  law.'  We  have  been  cited  to  two 
cases  expressly  relied  upon  to  support  the  contention  that,  under 
the  circumstances  appearing  in  the  instant  case,  the  defendant 
was  bound  to  inspect,  and  therefore  was  charged  with  the 
knowledge  that  such  inspection,  properly  made,  would  have  af- 
forded. The  first  case  is  that  of  Hannibal  Railroad  v.  Swift,  12 
Wall,  262,  20  L.  Ed.  423,  and  the  other  that  of  McCarthy  v.  L. 
&  N.  R.  Co.,  102  Ala.  193,  14  South,  370,  48  Am.  St.  Rep.  29. 
These  cases  are  readily  distinguished,  in  respect  of  the  facts  ap- 
pearing in  same,  from  the  case  in  judgment.  In  the  Hannibal 
Railroad  Case,  the  car  containing  the  the  goods  of  the  plaintiff 
took  fire  from  an  unknown  cause  in  the  course  of  transportation, 
and  was  totally  consumed  with  its  contents.  This  occurred  dur- 
ing the  Civil  War.  When  the  plaintiff  applied  to  the  railway 
company  for  transportation  for  himself,  family,  troops,  and  lug- 
gage, he  was  advised  that  hazardous  conditions  prevailed  in  the 
communities  through  which  the  railroad  operated.  He  insisted, 
however,  upon  his  demand,  and  the  company  furnished  the  trans- 
portation including  a  car  for  the  luggage,  equipment,  munitions, 
etc.  This  car  was  loaded  by  the  commanding  officer,  locked, 
and  turned  over  to  the  railway  company.  Later,  as  stated  supra, 
it  caught  fire  and  was  destroyed.  There  was  no  question  of  neg- 
ligent loading  involved.  In  the  argument  for  the  defendants  in 
error  it  is  said:  'No  question  of  negligence,  in  the  matter  of 
loading  the  car,  can  arise  here,  as  the  agreed  case  expressly  finds 
that  the  car  took  fire  "from  some  cause  unknown". '  12  Wall,  268, 
20  L.  Ed.  423.  The  company  undertook  the  carriage  of  the  men 
and  property  without  compulsion,  and  the  precise  question  pre- 
sented was  whether,  under  the  circumstances,  it  was  liable  under 
common-law  principles  as  an  insurer.  The  court  propounded 
that  very  query  in  its  statement  of  the  issues  to  be  decided,  as 
follows :  'Upon  the  facts  stated  in  the  agreed  case,  was  the  rail- 
road company  liable  as  a  common  carrier  for  the  safe  conveyance 
of  the  baggage  and  other  property  of  the  plaintiff?'  The  court 
held  that  the  liability  of  the  company  attached  when  it  took 
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possession  as  follows :  'In  all  such  cases  the  liability  of  the  com- 
mon carrier  attaches  when  the  property  passes,  with  his  assent, 
into  his  possesion,  and  is  not  affected  by  the  car  in  which  it  is 
transported,  or  the  manner  in  which  the  car  is  loaded.'  The 
court  maintained  in  the  Hannibal  Case  the  broad  proposition 
that,  having  accepted  the  goods  for  transportation,  the  carrier 
was  responsible  as  an  insurer  for  supervening  accidents  occur- 
ring during  transportation.  The  question  of  loading  in  that  case 
was  immaterial,  since  it  was  not  contended  that  the  fire  was  due 
to,  or  in  any  wise  related  to,  the  loading.  Hence  this  case  did  not 
fall  within  the  exception  that  a  carrier  is  not  liable  for  losses 
caused  by  the  act  of  the  owner  of  the  goods,  and  does  not  pre- 
sent or  turn  upon  the  question  in  issue  in  the  instant  case.  It  is 
true  that  the  court  in  the  case  supra  uses  this  language:  'The 
common  carrier  is  regarded  as  an  insurer  of  the  property  car- 
ried, and  upon  him  the  duty  rests  to  see  that  the  packing  and 
conveyance  are  such  as  to  secure  its  safety.'  This  statement  is 
relied  upon  to  support  the  contention  that  in  the  instant  case  it 
was  the  duty  of  the  defendant  to  inspect  the  car  which  it  received 
from  Smith  &  Hicks,  and  to  ascertain  by  such  inspection  whether 
it  was  properly  loaded.  But,  as  the  question  of  loading  in  rela- 
tion to  the  accident — that  is,  the  destruction  of  the  car  by  fire — 
was  not  before  the  court,  and  it  was  not  contended  that  the  man- 
ner of  loading  and  the  persons  doing  the  loading  had  any  casual 
relation  to  the  fire  the  language  with  respect  to  the  duty  of  a 
carrier  'to  see  that  the  packing  and  conveyance  are  such  as  to 
secure  the  safety  of  the  property  carried,'  if  relied  upon  to  sup- 
port the  general  proposition  that,  even  when  the  owner  loads  a 
car,  the  carrier  must  inspect  that  loading  and  ascertain  that  it 
has  been  properly  done,  is  obiter  dictum.  In  the  McCarthy  Case 
the  plaintiffs  loaded  four  cars  with  terra  cotta  tile,  and  deliv- 
ered same  to  the  railroad  company.  The  tile  reached  Birming- 
ham in  a  very  damaged  condition.  A  suit  for  damages  was 
brought  against  the  company.  The  defense  relied  upon  was  that 
the  shipper  had  insufficiently  and  inadequately  loaded  the  cars. 
In  reply  the  plaintiff  insisted  that  the  carrier  had  failed  to  show 
affirmatively  that  it  was  free  from  fault,  and  that  in  any  event 
the  insufficient  loading  was  discernible  on  an  ordinary  examina- 
tion, and  that,  under  the  circumstances,  the  carrier  was  bound  to 
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inspect,  and  that,  failing  in  this  and  having  accepted  the  ship- 
ment it  was  charged  with  the  usual  liability  of  an  insurer.  In 
this  case  the  goods  were  undoubtedly  delivered  to  the  carrier 
in  good  condition.  The  court,  in  part,  said :  'It  is  manifest  that 
the  case  made  by  the  averment  of  these  facts  tendered  no  issue 
of  negligence  vel  non  on  the  part  of  the  defendant.  The  contract 
averred  is  an  unconditional  common-law  contract  of  carriage 
without  reservations  or  exceptions.  By  its  terms  the  defendant 
insured  the  safe  delivery  of  the  goods  to  the  consignee,  and  as- 
sumed liability  for  any  loss  or  injury  resulting  from  any  cause 
except  such  as  afforded  the  carrier  a  defense  at  common  law. 
The  strictest  proof  of  all  possible  care  on  the  part  of  the  carrier 
in  the  transportation  and  delivery  of  the  goods  would  have  been 
no  defense,  and,  of  course,  proof  of  the  carrier's  negligence  was 
in  no  wise  essential  to  a  recovery.  The  defenses  which  a  carrier 
under  such  a  contract  may  interpose  to  an  action  for  failure  to 
deliver  in  good  condition  are  commonly  mentioned  as  two  only, 
namely,  that  the  loss  or  injury  was  due  either  to  the  act  of  God, 
or  to  the  act  of  a  public  enemy.  But  there  is  in  reality  a  third 
resting  on  the  fault  of  the  owner  of  the  goods  or  his  agent 
*  *  *  A  carrier  is  liable  *  *  *  for  any  loss  or  injury 
which  is  due  to  the  concurring  and  contributory  negligence  of 
himself  and  the  shipper;  so,  when  he  relies  upon  the  *  *  * 
exception  to  that  rule  of  liability  *  *  *  which  rests  upon  the 
fault  of  the  shipper,  he  must  bring  himself  entirely  and  perfectly 
within  it  by  negativing  all  contributing  fault  of  his  own.'  102 
Ala.  199,  200,  201,  and  202,  14  South.  371,  372,  48  Am.  St.  Rep. 
29,  and  authorities  cited.  This  extract  embodies  sound  prin- 
ciples of  law,  generally  stated.  But,  looking  to  the  opinion  of 
the  court  for  the  disposition  of  the  case  under  the  situation  pre- 
sented by  the  pleadings,  it  will  be  seen  that  the  court  concluded 
that  the  defendant  had  failed  in  respect  both  of  'averment  and 
proof  to  bring  itself  within  the  exception  under  which  it  at- 
tempted to  shield  itself  from  liability.'  While  some  of  the  evi- 
dence tended  to  show  that  the  goods  had  been  improperly  and 
negligently  loaded  by  the  shipper,  the  court  construed  the  pleas 
setting  up  the  defense  to  mean,  in  effect,  that,  though  the  de- 
fendant carrier  was  guilty  of  negligence  in  the  matter  of  trans- 
portation, it  was  absolved  from  liability  for  such  negligently 
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reason  of  the  fact  that  'its  negligence  was  aided  to  the  damni- 
fying result,  was  contributed  to,  by  the  concurring  negligence 
of  the  plaintiffs.'  Says  the  court:  'These  averments,  in  short, 
were  admissions  of  negligence  on  the  part  of  the  pleader,  coupled 
with  charges  of  negligence  on  the  part  of  the  plaintiffs.  The 
further  averments  of  these  pleas  that  the  cars  were  closed  when 
they  were  received  by  the  defendant  from  the  first  carrier,  so  that 
the  condition  of  their  contents  was  not  visible,  and  that  defend- 
ant and  its  agents  did  not  then  know  that  said  cars  were  im- 
properly loaded,  if  intended  to  negative  all  negligence  on  the  part 
of  the  defendant,  are  repugnant  to  and  inconsistent  with  the  ad- 
missions of  defendant's  negligence  implied  in  the  allegation  that 
plaintiff's  negligence  contributed  to  the  injury.  On  the  other 
hand,  if  these  further  averments  are  not  to  be  taken  as  nega- 
tiving all  negligence  imputable  to  defendant,  and  that  is  prob- 
ably the  true  construction  of  them,  the  pleas  are  yet  bad,  for,  as 
a  carrier  is  liable  for  loss  or  injury  resulting  from  the  act  of 
God  aided  by  his  own  negligence,  or  from  the  act  of  a  public 
enemy  to  which  his  own  fault  contributed,  so  he  is  liable  for  any 
loss  or  injury  which  is  due  to  the  concurring  and  contributory 
negligence  of  himself  and  the  shipper.  *  *  *  '  McCarthy  v. 
Louisville,  etc.,  R.  R.  Co.,  102  Ala.  193,  14  South.  370,  48  Am. 
St.  Rep.  29.  It  is  easy  to  extract  from  this  citation  the  founda- 
tions of  the  court's  findings.  In  one  view,  the  pleas  undertook  to 
negative  negligence  on  the  part  of  the  carrier,  but,  if  so  intended, 
they  were  inconsistent  with  the  implications  of  negligence  on  its 
part  carried  by  the  allegation  that  the  plaintiffs'  negligence  con- 
tributed to  the  injury.  If  an  injury  is  due  to  negligence,  and 
the  negligence  of  one  party  contributes  to  the  injury,  of  neces- 
sity the  remaining  portion  or  residuum  of  negligence  is  the 
negligence  of  the  other  party,  in  the  case  cited  the  defendant 
carrier.  In  the  other  view,  the  pleas  did  not  negative  all  negli- 
gence imputable  to  the  defendant.  This  would  carry  an  admis- 
sion of  negligence  on  the  part  of  the  defendant.  In  either  view, 
under  the  interpretation  placed  by  the  court  upon  the  pleas,  the 
defendant  would  be  liable.  But  the  defense  in  the  instant  case 
is  that  the  unaided  and  uncontributed-to  negligence  of  the  ship- 
per, in  the  matter  of  shipping  and  packing,  was  the  efficient 
cause  of  the  injury,  the  defendant  claiming  to  have  used  due  care 
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in  handling  the  shipment.    The  court  admits  in  the  case  supra 
that,  conceding  such  a  state  of  facts,  the  defendant  would  not  be 
liable.    For  instance,  in  102  Ala.  on  page  202,  14  South,  on  page 
372,  48  Am.  St.  Rep.  on  page  34,  we  find  the  following:    'The 
unaided,  uncontributed-to  negligence  of  the  plaintiff  producing 
the  injury  is  a  defense,  but  where  there  is  negligence  also  on  the 
part  of  the  defendant,  without  which,  notwithstanding  plaintiff's 
fault,  the  injury  would  not  have  happened,  this  fault  of  the  de- 
fendant neutralizes  and  eviscerates  the  negligence  of  the  plain- 
tiff  as   a  ground   of   defense.'    Plainly   in   that   case   the   de- 
fendant did   not   state  a  case  in  his  pleas  which  brought  it 
within  the  exception  upon  which  it  sought  to  rely,  nor  did  the 
bill  of  lading  provide  that,  the  shipper  having  undertaken  to 
load  and  count  his  packages,  the  carrier  disclaimed  responsibility 
for  the  number  and  condition  of  same.    The  conclusion  of  the 
court  in  the  case  ubi  supra  was:    That  the  evidence  'afforded 
an  inference,  or  rather  room  for  an  inference,'  'that  the  goods 
were  negligently  packed,'  and  'that  but  for  this  fault    *    *    * 
the  injury  would  not  have  occurred.     But,  though  the  jury  had 
found  in  line  with  this  tendency  of  the  evidence,  and  deduced  the 
conclusion    *    *    *    that    plaintiffs    *    *    *    were    at    fault, 
and  that  such  fault  had  a  casual  connection  with  the  injury,  it 
was  yet  their  duty  to  indulge  the  presumption  that  the  defendant 
was  also  negligent  in  and  about  the  transportation    *    *    *    of 
the  goods,  and  that  this  negligence  aided  plaintiff's  negligence  to 
the  result  complained  of,  there  being  no  evidence    *    *    *    on 
the  part  of  the  defendant,  upon  whom  the  burden  in  this  regard 
rested,  nor    indeed  any    averment,  to    the    contrary.'     We    do 
not   consider    that    this    case    establishes    the    contention    that 
the    defendant,    as    a    matter    of    law,    was  bound    to    inspect 
the  contents    of  the  car    in    question    upon    delivery    of  same. 
This  case  does  not  hold,  however,  and  very  properly,  that  even 
when  there  is  evidence  tending  to  show  that  the  goods  were  not 
properly  packed  by  the  shipper,  and  they  arrive  at  their  destina- 
tion in  a  damaged  condition,  but  the  defendant  neither  avers 
nor  furnishes  evidence  that  it  was  free  of  negligence,  there  is  a 
presumption  that  there  was  sufficient  negligence  in  the  course  of 
transportation  to  justify  a  verdict  for  the  plaintiff."    A  shipper 
of  live  stock  dees  not  assume  the  risk  thereto  from  dirty  cars, 
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though  knowing  of  their  condition  before  loading,  unless  he  knew 
of  the  danger,  and  there  were  other  suitable  cars  reasonably 
available.5 

Inherent  Character  of  Shipment  Under  the  common  law  a 
carrier  is  not  liable  for  damage  to  live  stock  transported,  due  to 
its  inherent  nature  or  infirmity,  and  not  to  any  fault  on  the  part 
of  the  carrier.6  Claimant  shipped  hogs  from  Kirksville,  Mo.,  to 
the  National  Stock  Yards  at  East  St.  Louis,  111.,  which  went 


5.  Rhodes  v.  Missouri  Pac  R.  Co. 
<Mo.  1921),  234  S.  W.  1026. 

6.  Bragg  v.  Payne,  Agent  (Mo. 
1921),  235  S.  W.  14& 

Where  the  evidence  showed  that 
hogs,  dying  in  transit,  died  from 
pneumonia,  and  there  was  nothing  to 
show  or  raise  an  implication  that  the 
pneumonia  was  due  to  any  culpability 
or  default  on  the  part  of  the  carrier, 
rather  than  to  the  inherent  weakness 
or  physical  infirmity  of  the  animals, 
the  carrier  was  not  liable,  whether 
the  hogs  had  pneumonia  when  ship- 
ped or  contracted  it  while  in  transit. 
Bragg  v.  Payne,  Agent  (Mo.  1921), 
235  S.  W.  14& 

Having  regard  to  the  inherent  na- 
ture and  propensity  of  mules,  the 
mere  fact  that  several  individuals  of 
a  carload  got  down  in  the  car  and 
suffered  injuries  does  not  authorize 
a  finding  of  negligence  on  the  part  of 
the  carrier;  the  rule  of  res  ipsa 
loquitur  not  applying.  Atlantic 
Coast  Line  R.  Co.  v.  J.  S.  Carroll 
Mercantile  Co.,  89  Sou.  509. 

In  Atlantic  Coast  Line  R.  Co.  v. 
J.  S.  Carroll  Mercantile  Co.,  89  Sou. 
509,  the  court  said,  p.  510: 

"The  evidence  permits  the  infer- 
ence that  the  injured  animals  received 
their    injuries    between    the    points 


mentioned,  but  we  do  not  discover  in 
the  evidence  anything  which  tends  to 
support  the  charge  of  negligence  on 
the  part  of  the  carrier.  The  sugges- 
tion that  the  animals  looked  like  they 
had  been  knocked  down  in  the  car  'by 
a  heavy  jerk  or  something*  is  too 
vague  to  be  of  value,  and  is  obvious- 
ly the  mere  conjecture  of  the  witness. 
There  is  no  evidence  of  such  a  jerk, 
and,  if  there  were,  there  is  nothing  to 
show  that  it  was  due  to  negligence  in 
the  operation  of  the  train.  We  ju- 
dicially know,  as  has  often  been  de- 
clared, that  freight  trains  cannot  be 
operated  without  frequent  jerks  and 
jars,  and  proof  thereof  is  not  alone 
sufficient  to  establish  negligence.  St. 
L.,  etc.,  R.  R.  Co.  v.  Dorman,  89 
South  70.  Moreover,  there  is  noth- 
ing to  show  that  these  four  or  five 
animals  could  not  have  lain  down  of 
their  own  volition,  and,  while  down, 
have  been  trampled  on  or  kicked  by 
some  of  the  others.  After  being  on 
the  road  for  three  or  four  days,  a 
disposition  to  lie  down  would  seem  to 
be  entirely  natural,  and  the  disposi- 
tion of  mules  to  kick  is  too  well 
known  to  be  ignored  by  courts.  Hav- 
ing regard,  therefore,  to  the  inherent 
nature  and  propensities  of  these  ani- 
mals, the  mere  fact  that  several  in- 
dividuals of  the  carload  got  down  in 
the  car,  assuming  that  they  did,  and 
suffered  the  injuries  here  shown,  does 
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through  without  delay  in  transportation.  They  arrived  there  in 
the  morning,  but  were  not  unloaded,  owing  to  the  congested  con- 
dition of  the  yards,  until  around  five  o'clock  in  the  afternoon,  at 
which  time  nine  of  them  were  dead,  having  died  of  pneumonia. 
Claimant  brought  suit  on  the  common  law  liability  of  the  car- 
rier, alleging  no  negligence,  stating  merely  that  the  hogs  when 
turned  over  to  the  carrier  were  in  a  sound,  healthy  condition,  and 
that  when  the  carrier  delivered  them  nine  were  dead.  It  ap- 
peared that  it  was  possible  the  hogs  could  have  had  pneumonia 
when  they  were  loaded.  In  holding  that  under  the  facts  there 
could  be  no  recovery  from  the  carrier,  unless  some  affirmative 
act  pf  negligence  was  shown  the  court  said:7  "Under  the  fore- 
going state  of  facts,  can  there  be  any  recovery?  The  shipment 
was  interstate,  and  liability  is  governed  and  controlled  by  the 
rules  of  decision  in  the  federal  courts.  The  fact  that  the  petition 
does  not  charge  negligence,  but  declares  only  upon  the  defend- 
ant's common-law  liability  as  a  carrier,  cannot  change  the  ulti- 
mate question  of  liability  growing  out  of  the  evidence  as  it  exists. 
It  may  be  true  that,  in  an  interstate  case,  a  cause  of  action  can 
be  stated  in  a  petition  based  merely  on  the  defendant  carrier's 
common-law  liability.  Cudahy  Packing  Co.  v.  Atchison,  etc,,  R. 
Co.,  193  Mo.  App.  572,  578,  187  S.  W.  149;  Collins  v.  Denver, 
etc.,  R.  Co.,  181  Mo.  App.  213,  167  S.  W.  1178.  But,  as  we  un- 
derstand it,  all  that  is  accomplished  by  such  a  pleading  is  to  en- 
able a  plaintiff  to  make  a  prima  facie  case  without  affirmatively 
showing  how  the  shipment  was  damaged.  If,  however,  when  the 
evidence  is  all  in,  there  is  either  no  presumption  against  the  car- 
rier, or  it  is  manifest  that  the  loss  was  not  influenced,  affected,  or 
brought  about  in  any  way  by  any  failure  of  the  carrier  to  per- 
form his  or  its  public  duty,  then  there  can  be  no  liability.  The 
Carmack  Amendment  (U.  S.  Comp.  St.  §§  8604a,  8604a a)  did 
not  create  an  absolute  liability  for  every  loss,  damage,  or  injury 

not  authorize  a  finding  of  negligence  injury,  or  suggest  any  rational  con- 
on  the  part  of  the  carrier.    In  short,  ciusion  as  to  the  culpability  of  the 
the  rule  of  res  ipsa  loquitur  cannot  ^^    {n    ^    CMSttio|1« 
be   here   applied,    because   the    facts 
here   shown — the  mere  existence  of 

such  injuries— does  not  speak  to  any  7-      Bragg  v.  Payne,  Agent   (11* 

definite  conclusion  as  to  the  mode  of  1921),  235  S.  W.  148,  149. 
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from  any  and  every  cause,  for  that  'would  be  to  make  such  a 
carrier  an  absolute  insurer  and  liable  for  unavoidable  loss  or 
damage  though  due  to  uncontrollable  forces.'  Adams,  etc.,  Co. 
v.  Croninger,  226  U.  S.  491,  506,  33  Sup.  Ct.  148,  152  (57  L.  Ed. 
314,  44  L.  R.  A.  [N.  S.]  257).  This  shipment,  it  must  be  remem- 
bered, was  one  of  live  stock,  and  under  the  common-law  rule,  if 
the  property  transported  was  damaged  by  reason  of  its  inherent 
nature  or  infirmity,  and  without  fault  on  the  part  of  the  carrier, 
the  latter  was  not  liable,  all  of  which  is  peculiarly  applicable  to 
live  stock  because  of  their  vitality,  natural  infirmities,  and  in- 
herent propensities.  Although  the  position  declares  merely  on 
the  carrier's  common-law  liability,  plaintiff  seems  to  have  felt 
that  it  was  incumbent  upon  him  to  show  some  default  or  neglect 
on  the  part  of  the  carrier,  for  he  introduced  evidence  tending  to 
show  that  the  usual  time  for  arrival  and  unloading  at  the  stock- 
yards of  a  shipment  leaving  Kirksville  at  the  hour  this  one  did 
was  around  10:30  the  next  morning,  whereas  this  one  was  not 
unloaded  until  4:30  or  5  o'clock  in  the  afternoon.  But  as  to 
this  delay  the  evidence,  as  heretofore  shown,  conclusively  estab- 
lishes that  it  was  not  due  to  negligence  or  fault  of  the  Wabash, 
the  initial  carrier,  or  of  the  terminal  railroad  that  took  the  hogs 
to  the  stockyards.  Hence  the  carrier  cannot  be  charged  with 
this  delay,  since  it  was  brought  about  by  a  cause  wholly  beyond 
its  control.  Miller  v.  Quincy,  etc.,  R.  Co.,  205  Mo.  App.  463, 
470,  225  S.  W.  116.  Aside  from  this  delay,  for  which  the  carrier 
was  in  no  way  to  blame,  not  only  is  there  no  evidence  tending 
to  show  a  failure  of  the  carrier  to  perform  its  public  duty,  but 
there  is  none  raising  an  implication  that  it  so  failed.  On  the 
contrary,  the  evidence  is  that  it  performed  its  duty  in  all  respects 
save  one,  and  its  failure  in  that  respect  was  because  of  conditions 
over  which  it  had  no  control  and  for  which  it  was  not  responsible. 
In  addition  to  this,  the  defendant's  evidence,  not  attacked  or 
impugned  in  any  way,  showed  that  the  hogs  were  not  injured  or 
hurt  by  physical  violence  in  any  way,  but  died  from  the  disease 
of  pneumonia.  And  the  mere  fact  that  an  animal,  apparently 
sound  when  delivered  for  shipment,  arrives  at  its  destination  sick 
with  pneumonia,  should  not  raise  the  presumption  that  the  car- 
rier had  been  guilty  of  negligence  which  caused  it.  4  R.  C.  L. 
963.    We  need  not  go  into  what  would  be  the  presumption  if  the 
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proof  were  'merely*  that  the  hogs  were  delivered  to  the  carrier 
in  an  apparently  sound  condition  but  that  nine  of  them  were  dead 
when  the  carrier  delivered  the  hogs  at  destination,  for  the  evi- 
dence does  not  present  the  case  on  such  bare  proof.  The  base 
does  not  present  a  situation  from  which  a  presumption  arises  that 
there  was  any  failure  of  the  carrier  to  perform  its  duty.  Whether 
the  hogs  had  pneumonia  when  they  started,  or  contracted  it  after- 
wards while  in  transit,  can  make  no  difference,  since  there  is  no 
evidence  tending  to  show  or  to  even  raise  an  implication  that  it 
arose  through  any  culpability  or  default  on  the  part  of  the  car- 
rier rather  than  through  the  inherent  weakness  or  physical  in- 
firmity of  the  animals.  As  to  the  delay  in  unloading  the  hogs, 
the  causes  producing  it,  and  that  the  carrier  was  wholly  without 
fault,  appear  from  the  evidence  on  both  sides.  Therefore,  re- 
gardless of  any  question  of  whether,  in  an  interstate  shipment 
of  live  stock,  plaintiff  should  have  pleaded  negligence  on  the 
part  of  defendant,  in  order  to  make  a  case  under  the  federal  stat- 
ute, we  think  plaintiff  is  not  entitled  to  recover." 

Strikers.  Where  the  employees  suddenly  abandon  a  carrier's 
service,  and,  while  offering  no  violence  and  causing  no  forcible 
obstruction  to  its  business,  simply  refuse  to  work  or  further  dis- 
charge their  duties,  for  any  delay  in  a  shipment  of  cattle  conse- 
quent thereon  the  carrier  is  liable,  if  it  fails  to  use  reasonable  dil- 
igence in  supplying  the  places  of  the  striking  employees.8  Claim- 
ant brought  suit  for  damages  due  to  delay  in  a  shipment  of  cattle 
from  Plainview,  Tex.,  to  Fort  Worth,  Tex.  The  carrier  defended 
on  the  ground  that  there  was  a  strike  of  its  switchmen  at  Ft. 
Worth,  which  lasted  for  two  weeks,  and  that  it  was  not  liable  for 
injuries  occasioned  by  a  strike.  In  holding  that  this  was  not  nec- 
essarily a  defense,  the  court  said:9  "The  first  assignment  is 
based  upon  the  courts  refusal  to  peremptorily  instruct  the  jury 
to  find  for  defendants,  because  it  is  insisted  that  the  evidence  re- 
lating to  the  issue  of  the  strike  showed  a  perfect  defense.  It 
appears  from  the  statement  of  facts  that  there  was  a  strike  of 
switchmen  in  Fort  Worth,  which  included  all  such  laborers  ex- 

&  Panhandle  &  S.  F.  Ry.  Co.  v.  9.  Panhandle  &  S.  F.  Ry.  Co.  ▼. 
Thompson  (Tex.  1921),  235  S.  W.  Thompson  (Tex.  1921),  235  S.  W. 
913.     (State  Case.)  913,  914.     (State  Case.) 
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cept  three,  who,  it  seems,  continued  to  work  for  the  Texas  & 
Pacific  Railway  Company  at  that  point,  and  tnat  the  strike  con- 
tinued until  the  night  of  April  15th  about  midnight.  The  witness 
Kebort,  defendant's  assistant  yardmaster,  said  that  in  an  effort 
to  get  the  switchmen  to  go  back  to  work  they  called  on  all  the 
regular  men  and  asked  them  to  work,  and  had  an  extra  board 
of  about  35  men,  and  they  were  called  on  to  work  and  refused ; 
that  the  assistant  general  manager  from  Dallas  made  a  plea  to 
them  to  work,  and  that  witness  talked  to  many  of  them  in  per- 
son; that  in  addition  to  this  the  local  chairman  of  the  Brother- 
hood of  Railway  Trainmen  made  every  effort  to  fill  the  places  of 
these  men  that  were  in  road  service,  and  they  would  not  work; 
that  the  men  in  road  service  are  the  men  that  pull  the  trains  after 
they  get  out  on  the  road  out  of  the  terminals,  and  the  roadmen 
and  switchmen  are  two  different  classes  of  men  in  so  far  as  their 
duties  are  concerned ;  that  this  was  true  in  April,  1920;  that  such 
switching  as  was  done  besides  the  crew  of  three  men  above  men- 
tioned was  done  by  one  engine  manned  entirely  by  the  officers 
of  the  operating  department  of  the  Texas  &  Pacific  Railway 
Company  at  Fort  Worth,  making  up  the  passenger  trains  and 
keeping  the  mail  trains  running.  It  was  not  shown  that  the 
striking  switchmen  used  any  threats  of  violence  to  prevent 
others  from  being  employed  or  filling  the  places.  The  rule 
seems  to  be  that  where  the  employees  of  a  company  suddenly 
abandon  its  services,  and,  while  offering  no  violence  and  causing 
no  forcible  obstruction  to  its  business,  simply  refuse  to  work  or 
to  further  discharge  their  duties,  for  any  delay  consequent  there- 
on, as  for  instance,  where  there  is  a  failure  to  supply  promptly 
their  places,  the  carrier  is  liable.  4  R.  C.  L.  p.  744,  §  212 ;  M.,  K. 
&  T.  Ry.  Co.  v.  Woods.  117  S.  W.  196;  10  C.  J.  293,  §  415.  It  was 
not  shown  that  any  effort  was  made  by  the  receivers  to  secure 
switchmen  other  than  from  their  regular  crews  and  the  extra  35 
men  in  Fort  Worth,  with  which  to  supply  the  places  of  the 
strikers,  nor  was  it  shown  that  the  strikers  resorted  to  violence, 
threats,  or  other  means  to  prevent  them  from  securing  substi- 
tutes. It  appears  that  the  Texas  &  Pacific  Railway  Company 
had  its  own  stock  pens  near  its  Union  Depot  in  Fort  Worth 
and  from  which  the  cattle  could  have  been  driven  to  the  union 
stockyards  and  delivered  to  consignees.    Under  these  facts  the 
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jury  was  warranted  in  finding  that  the  receivers  d»d  not  exercise 
ordinary  care  and  diligence  in  making  the  delivery  and  avoiding 
the  delay.  Sterling  v.  St.  L.,  I.  M.  &  S.  Ry.  Co.,  38  Tex.  Civ. 
App.  451,  86  S.  W.  655;  G.,  H.  &  S.  A.  Ry.  Co.  v.  Karrer,  109 
S.  W.  440;  G.,  C.  &  S.  F.  Ry.  Co.  v.  Levi,  76  Tex-  337,  13  S.  W. 
191,  8  L.  R.  A.  323,  18  Am.  St.  Rep.  45.  Since  under  the  findings 
of  the  jury  the  appellant  was  negligent  in  unloading  and  delaying 
the  shipment  at  Baird,  all  the  assignments  relating  to  the  treat- 
ment of  the  cattle  at  that  point  and  giving  and  refusing  of  charges 
upon  that  phase  of  the  case  become  immaterial,  and  the  general 
rule  as  to  the  measure  of  damages  for  delay  applies.  For  this 
reason  the  market  value  of  the  cattle  at  the  time  when  they 
would  have  reached  Fort  Worth,  if  transported  with  reasonable 
diligence,  was  the  proper  matter  for  inquiry  and  consideration." 
On  motion  for  rehearing  the  court  continued,  p.  915:  "In  the 
original  opinion  it  is  stated  that  where  the  employees  of  a  com- 
pany suddenly  abandon  its  service,  and,  while  offering  no  vio- 
lence and  causing  no  forcible  obstruction  of  its  business,  simply 
refuse  to  work  or  to  further  discharge  their  duties,  for  any  de- 
lay consequent  thereon,  as,  for  instance,  where  there  is  a  failure 
to  supply  promptly  their  places,  the  carrier  is  liable.  This  lan- 
guage was  quoted  from  4  R.  C.  L.  p.  744,  §  212,  and  seems  to 
be  supported  by  the  weight  of  authority  in  other  jurisdictions. 
Upon  a  review  of  the  authorities  in  Texas,  however,  it  appears 
that  the  railway  company  is  liable  only  in  the  event  it  fails  to  use 
reasonable  diligence  in  supplying  the  places  of  the  striking  em- 
ployees, and  the  original  opinion  is  so  modified.  At  the  request 
of  the  appellants,  the  receivers,  the  jury  was  charged  that  the 
only  duty  resting  upon  the  defendants  as  carriers  was  to  exer- 
cise ordinary  care  and  diligence  to  overcome  the  obstacles  inter- 
posed and  to  forward  the  plaintiff's  cattle  and  deliver  them  at 
destination  as  promptly  as  reasonable  diligence  and  care  would 
permit  and  require  under  the  circumstances.  No  issue  was  sub- 
mitted to  the  jury  inquiring  whether  the  receivers  had  exercised 
such  diligence,  and  the  first  finding  of  the  jury,  to  the  effect  that 
the  receivers  did  not  transport  the  cattle  within  a  reasonable  time 
after  they  received  them  at  Sweetwater,  supports  the  judgment 
upon  this  issue."  Where  a  carrier  was  negligent  in  unloading 
and  delaying  a  shipment  of  cattle  at  a  certain  point  until  its 
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freight  traffic,  interrupted  by  a  strike,  could  be  resumed  to  its 
destination,  treatment  of  the  cattle  at  such  point  becomes  imma- 
terial, and  the  general  rule  as  to  the  measure  of  damages  for  the 
delay  applies.10  And  in  an  action  for  damages  occasioned  by 
delay  in  shipment  of  cattle,  whether  the  carrier  exercised 
ordinary  care  and  diligence  to  supply  substitutes  for  striking  em- 
ployees held  for  the  jury.11  Claimant  brought  suit  for  the  value 
of  poultry,  which  was  injured  through  delay  caused  by  a  strike. 
In  the  trial  court  the  judgment  was  in  favor  of  the  carrier.  The 
claimant  appealed.  In  upholding  the  trial  court  the  court 
said:12  "There  is>  practically  no  dispute  as  to  the  facts.  The 
action  is  to  recover  the  value  of  certain  poultry  delivered  to  the 
respondent  consigned  to  the  appellant,  which  the  respondent 
failed  to  deliver.  The  respondent  claims  that  a  strike  of  its  em- 
ployees rendered  delivery  impossible,  and  that  it  is  relieved 
from  liability  under  clause  4d  of  the  express  contract  between  the 
parties,  which  reads  as  follows :  'Unless  caused  in  whole  or  in 
part  by  its  own  negligence  or  that  of  its  agents,  the  company 
shall  not  be  liable  for  loss,  damage  or  delay  caused  by  *  *  * 
the  act  of  God,  public  enemies,  authority  of  law,  quarantine, 
riots,  strikes,  perils  of  navigation,  the  hazard  or  dangers  inci- 
dent to  a  state  of  war,  or  occurrence  in  customs  warehouse.' 
There  are  two  aspects  of  the  liability  of  a  common  carrier;  its 
common-law  liability  as  insurer,  which,  broadly  speaking,  cov- 
ered loss  due  to  any  cause,  however  blameless  the  carrier,  except 
the  act  of  God  and  the  public  enemy,  and  its  liability  due  to  its 
own  negligence  when  it  is  liable  in  the  same  manner  as  an  ordi- 
nary bailee.  „  As  to  the  former,  the  courts  have  held  that  the  car- 
rier may  by  express  contract  exempt  itself  but  not  as  to  the  lat- 
ter, for  that  would  be  permitting  the  carrier  to  relieve  itself 
from  loss  and  damage  caused  by  its  own  negligence,  which  is 
against  public  policy.  Dorr  v.  New  Jersey  Steam  Navigation 
Co.,  6  N.  Y.  Super.  Ct.  136;  New  York  C.  R.  Co.  v.  Lockwood, 


10.  Panhandle  &  S.  F.  Ry.  Co.  v.      Thompson   (Tex.   1921),  235  S.  W. 
Thompson    (Tex.  1921),  235  S.  W.      *>13.     (State  Case.) 

913.     (State  Case.)  12.    Hance  Bros.  Co.  v.  American 

Rv.  Express  Co.,  190  N.  Y.  S.  530, 

11.  Panhandle  &  S.  F.  Ry.  Co.  v.      531. 
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17  Wall.  357,  21  L.  Ed.  627.  The  appellant,  however,  contends 
that  the  Carmack  and  Cummins  amendments'  to  the  Act  to  Regu- 
late Commerce  (section  20  of  said  act  as  amended  June  29,  1906, 
February  25,  1909,  June  18,  1910,  March  4,  1915,  and  August  % 
1916  [U.  S.  Comp.  St.  §§  8592,  8604a,  8504aa],  and  incorporated 
in  its  entirety  into  the  Transportation  Act  of  1920  [41  Stat.  456]) 
renders  invalid  every  express  contract  by  which  a  carrier  seeks 
to  limit  its  liability  even  though  such  limitation  applies  only  to 
its  liability  as  an  insurer.  The  portion  of  said  act  material  to  the 
present  controversy  reads  as  follows:     'Any  common  carrier, 

*  *  *  receiving  property  for  transportation,  *  *  ♦  shall 
issue  a  receipt  or  bill  of  lading  thereof,  and  shall  be  liable  to  the 
lawful  holder  thereof  for  any  loss,  damage,  or  injury  to  such 
property  caused  by  it,  *  *  *  notwithstanding  any  limitation 
of  liability  or  limitation  of  the  amount  of  recovery  or  representa- 
tion or  agreement  as  to  value  in  any  such  receipt  or  bill  of  lading 

*  *  *  and  such  limitation,  without  respect  to  the  manner  or 
form  in  which  it  is  sought  to  be  made  is  hereby  declared  to  be 
unlawful  and  void.'  U.  S.  Comp.  St.  §  8604a.  The  determina- 
tion of  the  question  presented  in  the  case  at  bar  depends  upon 
the  construction  of  the  words  'caused  by  it9  as  used  in  said  act 
These  amendments  supersede  all  state  regulations  as  affecting 
interstate  shipments.  Adams  Express  Co.  v.  Croninger,  226  U.  S. 
491,  33  Sup.  Ct.  148,  57  L.  Ed.  314, 44  L.  R.  A.  (N.  S.)  257.  The 
appellant  devotes  a  considerable  portion  of  its  brief  to  quotations 
from  the  Congressional  Record,  seeking  to  fortify  its  contention 
by  means  of  the  language  used  in  the  debates  during  the  pas- 
sage of  the  amendments  in  question.  Aside  from  the  fact  that 
the  extracts  quoted  do  not  as  a  whole  clearly  sustain  the  posi- 
tion urged,  it  is  plain  that  the  views  of  an  individual  member 
of  the  Senate  or  House  in  speaking  of  a  measure  do  not  represent 
the  reasons  for  the  majority  support  and  that  the  construction 
of  a  statute  must  rest  upon  the  language  used  therein.  Maxwell  v. 
Dow,  176  U.  S.  581,  20  Sup.  Ct.  448,  494,  44  L.  Ed.  597;  U.  S.  v. 
Trans-Missouri  Freight  Association,  166  U.  S.  290,  17  Sup.  Ct. 
540,  41  L.  Ed.  1007.  Passing  then  to  the  words  of  the  amend- 
ments, we  find  the  language  used  is  restricted  and  limited  by  the 
words  'caused  by  it/  Thus  the  liability  is  not  left  practically 
absolute  (broadly  except  for  an  act  of  God  and  a  public  enemy), 
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as  contended  by  the  appellant,  but  there  is  a  very  definite  lim- 
itation in  the  language  used.  It  follows  that  the  liability  of  the 
carrier  as  an  insurer  may  be  modified  by  an  agreement  fairly 
entered  into  with  the  shipper,  but  such  agreement  must  not 
include  exemption  of  the  carrier  from  liability  due  to  its  negli- 
gence or  that  of  any  of  its  employees  acting  within  the  scope 
of  their  employment.  Adams  Express  Co.  v.  Croninger,  226  U. 
S.  «I,  33  Sup.  Ct.  148,  57  L.  Ed.  314,  HLR.A,  (W.  S.)  257; 
Bernard  v.  Adams  Exp.  Co.,  205  Mass.  254,  91  N.  E.  325,  28 
L.  R.  A.  (N.  S.)  293,  18  Ann.  Cas.  351." 
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CHAPTER  VII. 
FILING  OF  CLAIM. 

Notice  of  Lobs.1    It  is  a  federal  question  whether  a  notice 
of  claim  sufficiently  complied  with  the  requirement  of  a  bill  of 


1.  Where  a  shipper  signs  and  ac- 
cepts a  bill  of  lading  containing  a 
stipulation  that  claims  against  the 
carrier  should  be  made  in  writing 
to  the  carrier  "at  the  point  of  deliv- 
ery or  at  the  point  of  origin  within 
four  months  after  the  delivery  of  the 
property,  or  in  case  of  failure  to 
make  delivery,  then  within  four 
months  after  a  reasonable  time  for 
delivery  has  elapsed,"  this  clause  is 
valid  and  binding;  and  in  a  suit  for 
damages  for  unreasonable  delay  in 
the  delivery  of  goods,  where  it  ap- 
pears that  such  notice  was  not  given 
either  by  the  consignor  or  the  con- 
signee, nor  waived  by  the  carrier,  a 
recovery  will  not  lie.  Southern  Ry. 
Co.  v.  Simpson,  20  Ga.  App.  290,  93 
S.  E.  47;  Mitchell  v.  Atlantic,  etc, 
R.  Co.,  15  Ga.  App.  797,  84  S.  E.  227. 
But  where  the  consignee  does  not  sue 
upon  the  express  contract  evidenced 
by  the  bill  of  lading,  but  brings  his 
action  in  tort  based  solely  upon  the 
public  duty  of  the  carrier  to  properly 
transport  and  deliver  the  goods,  and 
upon  the  custom  of  the  carrier  to 
notify  consignees  immediately  after 
the  arrival  of  shipments  at  destina- 
tion, and  where  it  is  the  carrier  who 
sets  up  by  its  plea  and  introduces  in 
evidence  such  bill  of  lading  with  its 


stipulation  as  to  notice,  the  burden 
of  proof  lies  upon  the  carrier  to 
further  sustain  its  affirmative  plea 
and  defense  by  showing  the  failure 
of  the  plaintiff  to  give  the  notice 
thus  required.  10  Corpus  Juris,  302, 
Southern  Ry.  Co.  v.  Bunch  (Ga. 
1921),  109  S.  E.  523. 

A  carrier  was  the  last  one  of  an  in- 
trastate shipment,  shipped  under  an 
order  bill  of  lading  by  claimant  to  its 
order,  "Notify  R.  L.  Brown."  Its 
station  agent  delivered  the  shipment 
to  Brown,  the  purchaser,  without  the 
bill  of  lading  being  presented,  but  re- 
ceived full  payment  for  the  goods. 
The  agent  absconded  without  turning 
over  the  money  to  either  plaintiff  or 
defendant.  In  this  action  for  con- 
version it  is  held:  The  provisions 
in  the  bill  of  lading  that  suits  for  loss 
or  damage  to  the  shipment  must  be 
brought  within  a  specified  time,  and 
that  notice  of  loss  or  damage  must 
be  filed  in  writing  within  a  certain 
time,  do  not  cover  a  loss  resulting 
from  the  facts  herein  found — follow- 
ing Bardwell  v.  American  Express 
Co.,  35  Minn.  344,  28  N.  W.  925. 
M.  W.  Savage  Factories  v.  Canadian 
Northern  Ry.  Co.  (Minn.  1921),  184 
M.  W.  367. 
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lading  for  an  interstate  shipment.*  A  stipulation  in  the  bill  of 
lading  exempting  from  the  requirements  as  to  notice  of  loss 
of  claim  where  the  loss  was  due  to  delay  or  damage  in  transit  re- 
lieyes  a  shipper  from  the  necessity  of  giving  notice  of  a  claim 
for  damage  to  a  shipment  of  potatoes  which  occurred  after  de- 
livery to  the  carrier  and  before  delivery  to  consignee.8 

Manner  and  Form  of  Giving  Notice.  Claimant  brought  suit 
on  an  order  notify  shipment  delivered  without  surrender  of  the 
bill  of  lading.  The  shipment  was  delivered  June  25th,  1917,  the 
claimant  notified  October  30th,  1918,  and  suit  was  not  brought 
until  June  27th,  1919.  The  question  involved  was  whether 
letters  sent  by  the  claimant  to  the  railroad  was  sufficient  notice 
of  claim  as  provided  for  in  the  bill  of  lading.  The  court  said  :4 
"The  letters  of  July  23,  and  October  6,  1917,  standing  alone,  do 
not  satisfy  the  requirements  of  the  bill  of  lading  as  to  notice 
of  claim.  They  are  no  more  than  mere  tracers.  The  letter  of 
December  12,  1917,  is  much  more.  It  accurately  describes  the 
date,  contents  and  destination  of  the  shipment;  specifies  the 
name  of  the  consignee  and  the  customer ;  and  sets  forth  the  fact 
that  the  defendant,  to  whom  the  notice  was  sent,  had  been  asked 
several  times  to  trace  the  shipment.  While  the  notice  is  not  in 
terms  a  formal  claim  for  damages,  it  states:  'Our  customer 
will  not  accept  this  shipment  unless  it  is  delivered  at  once  and 
it  will  be  necessary  for  us  to  enter  claim  with  the  railroad 
company  covering  same.'  Construing  this  in  a  practical  way, 
and  in  the  light  of  the  existing  facts  as  known  to  the  parties, 
we  are  of  opinion  that  the  defendant  was  thereby  notified  in  sub- 
stance that  it  was  charged  with  liability  for  the  non-delivery 
of  the  goods.  It  is  a  federal  question  whether  this  notice  of 
claim  sufficiently  complied  with  the  requirement  of  the  bill  of 
lading.  It  seems  to  us  that  the  case  comes  within  the  authority 
of  Georgia,  Florida  &  Alabama  Railway  v.  Blish  Milling  Co.,  241 
U.  S.  190,  36  Sup.  Ct.  541,  60  L.  Ed.  948,  where  a  telegram, 
'We  will  make  claim  against  railroad  for  entire  contents  of  car 

2.  Fisk  Rubber  Co.  v.  New  York,      S.  W.  800.    (State  Case.) 
N.  H.  &  H.  R.  R.  (Mass.  1921),  132 

N.  E.  714.  4.    Fisk  Rubber  Co.  v.  New  York, 

3.  Barrett    v.   St    Louis    South-      N.  H.  &  H.  R.  R.  (Mass.  1921),  132 
western    Ry.   Co.    (Ark.    1921),   235      N.  E.  714,  715. 
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at  invoice  price/  was  held  to  be  in  substance  the  making  of 
a  claim  within  the  meaning  of  the  stipulation.  There  are  state 
decisions  to  the  same  effect  In  Hyatt  Roller  Bearing  Co.  y. 
Pennsylvania  Railroad,  92  N.  J.  Law,  94,  104  Atl.  82,  where  the 
consignor  merely  wrote  a  letter  to  the  carrier  reciting  the 
facts  and  informing  it  that  the  goods  had  not  been  delivered,  it 
was  said:  'The  liberality  of  interpretation  placed  upon  that 
term  [viz.  claim]  by  the  federal  Supreme  Court,  and  the  courts 
of  sister  states,  where  the  question  has  arisen,  evinces  that 
the  fundamental  reason  for  the  requirement  is  to  enable  the 
carrier  to  trace  the  goods  within  a  reasonable  period  after  de- 
livery, or  the  failure  to  deliver,  so  as  to  protect  itself  from  re- 
sulting loss,  upon  a  subsequent  claim  for  damage.  Manifestly 
the  delivery  of  a  notice  of  the  loss,  from  which  no  other  in- 
ference is  reasonably  derivable  than  that  the  loss  has  occurred, 
and  giving  the  substantial  particulars  as  in  the  case  sub  judice. 
and  which  resulted  in  an  investigation  by  the  carrier,  is  sub- 
stantially a  claim  or  a  notice  of  a  claim  within  the  reasonable 
construction  of  the  bill  of  lading.9  In  E.  H.  Emery  &  Co.  v. 
Wabash  Railroad,  183  Iowa,  687,  166  N.  W.  600,  it  was  held 
that  a  notice  that  the  consignee  "will  file  a  claim/  though  in  the 
future  tense,  sufficiently  complied  with  this  requirement  See 
also  14  Ann.  Cas.  416>  note;  1  A.  L.  R.  900,  note.  The  mis- 
delivery was  made  on  June  25,  1917.  This  action  was  brought 
June  27,  1919.  Even  assuming  that  the  above  quoted  provision 
in  the  bill  of  lading,  limiting  the  institution  of  actions  to  2 
years  and  1  day,  is  reasonable  and  valid  (see  Decker  &  Sons 
v.  Director  General,  55  Interst.  Com.  Com'n  R.  453,  United 
States  v.  Alaska  S.  S.  Co.,  253  U.  S.  113.  40  Sup.  Ct.  448,  64 
L.  Ed.  808;  Ellis  v.  Payne,  274  Fed.  443),  yet  it  does  not  bar 
the  plaintiff's  right  to  recover.  Here  there  was  a  'failure  to 
make  delivery'  in  accordance  with  the  terms  of  the  bill  of  lad- 
ing; and  the  plaintiff  was  not  informed  thereof  until  October 
30,  1918,  or  more  than  16  months  after  it  occurred.  At  no  time 
was  a  written  declination  of  the  claim  made  by  the  defendant 
On  the  facts  shown,  it  seems  to  us  that  the  plaintiff's  action  was 
seasonably  begun.  After  the  commencement  of  this  action  the 
eleventh  paragraph  of  section  20  of  the  Interstate  Commerce 
Act  was  further  amended  by  section  438  of  the  Transportation 
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Act  (41  Stat  494)  making  it  unlawful  to  provide  a  shorter 
period  for  the  institution  of  suits  than  2  years;  and  further 
providing  that  sych  period  is  'to  be  computed  from  the  day 
when  notice  in  writing  is  given  by  the  carrier  to  the  claimant 
that  the  carrier  has  disallowed  the  claim  or  any  part  or  parts 
thereof  specified  in  the  notice/  At  the  time  of  the  misdelivery 
the  carrier  had  not  assumed  the  position  of  warehouseman, 
and  its  responsibility  was  that  of  carrier.  See  Newcomb  v. 
Boston  &  Lowell  Railroad,  155  Mass.  230;  South  Deerfield 
Onion  Storage  Co.  v.  New  York,  New  Haven  &  Hartford 
Railroad,  222  Mass.  535,  111  N.  E.  367.  In  view  of  the  con- 
clusion reached,  it  is  unnecessary  to  decide  whether  the  misde- 
livery constituted  a  conversion,  and  relieved  the  plaintiff  from 
complying  with  the  above  stipulations  in  the  bill  of  lading.  See 
Georgia,  Florida  &  Alabama  Railroad  v.  Blish  Co.,  241  U.  S.  190, 
197,  36  Sup.  Ct.  541,  60  L.  Ed.  948;  Pere  Marquette  Railway 
v.  French  &  Co.,  254  U.  S.  538,  546,  41  Sup.  Ct  195,  65  Ed.  — ." 
A  shipper's  receipt,  given  a  railroad  in  exchange  for  steamship 
receipts  received  by  it  on  delivery  of  billets  of  copper  to  a 
steamship  company,  reading:  "Ten  (10)  billets,  *  *  *  in  dis- 
pute. If  on  board,  to  be  delivered" — held  not  a  sufficient  notice 
of  claim  for  loss  of  the  10  billets,  under  bill  of  lading  requiring 
written  claim  for  loss  to  carrier  within  specified  period.9  In 
Calumet  v.  Hecla  Mining  Co.,  v.  Delaware,  L.  &  W.  R.  R.  Co.,  190 
N.  Y.  S.  410,  the  court  said :  "The  bill  of  lading  under  which  the 
copper  was  shipped  contains  the  following  stipulations  respecting 
the  giving  of  notice  of  claims  for  loss,  damage,  or  delay :  'Claims 
for  loss,  damage,  or  delay  must  be  made  in  writing  to  the  carrier 
at  the  point  of  delivery,  or  at  the  point  of  origin,  within  four 
months  after  delivery  of  the  property,  or,  in  case  of  failure  to 
make  delivery,  then  within  four  months  after  a  reasonable  time 
for  delivery  has  elapsed.  Unless  claims  are  so  made  the  car- 
rier shall  not  be  liable.'  It  is  conceded  by  both  parties  that  the 
sole  question  to  be  determined  herein  is  whether  or  not  the  afore- 
said words,  'Ten  (10)  billets,  mkd.  C.  &  H.,  more,  in  dispute.  If 
on  board,  to  be  delivered'— contained  in  the  aforesaid  receipt, 


5.    Calumet  &  Hecla  Mining  Co.      v.  Delaware,  L.  &  W.  R.  Co.,  190  N. 

Y.  S.  410. 
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constitute  a  sufficient  notice  in  writing  within  the  meaning 
of  the  clause  of  the  bill  of  lading  above  quoted.  On  April  11, 
1917,  the  defendant  wrote  to  Henry  E.  Jacob,  representing  the 
plaintiff,  a  letter  referring  to  the  aforesaid  shipment,  in  which 
letter  it  is  stated  that  the  defendant  had  succeeded  in  getting 
the  vice  president  of  the  Oriental  Navigation  Company,  to  agree 
to  issue  a  bill  of  lading  reading:  "Ten  billets  short,  in  dispute; 
if  on  board,  to  be  delivered' — but  that  the  vice  president  of  the 
aforesaid  company  requested  that  the  plaintiff  write  a  letter  as 
follows:  'Requesting  that  the  clause  as  above  be  inserted  on 
your  bill  of  lading ;  also  that  it  is  understood  that  the  10  billets 
short  in  dispute  may  be  applied  against  any  of  the  marks  and 
numbers  of  your  copper  on  the  S.  S.  Orleans.  Finally,  that  you 
will  not  put  in  a  claim  against  the  Oriental  Navigation  Com- 
pany in  case  the  10  billets  check  short  at  destination.  In  con- 
sideration of  your  giving  them  a  guaranty  as  outlined  above,  I 
hereby  guarantee  to  hold  you  harmless  from  any  claims  that 
may  arise  by  your  so  doing/  Thereafter,  and  on  April  11,  1917, 
Henry  E.  Jacob,  in  behalf  of  the  plaintiff,  wrote  to  the  Oriental 
Navigation  Company  a  letter  in  accordance  with  the  request 
contained  in  the  defendant's  letter  of  April  11th.  On  or  about 
June  22,  1917,  the  plaintiff  received  information  from  the  Oriental 
Navigation  Company  that  upon  the  arrival  of  the  steamship  at 
Bordeaux  the  aforesaid  10  billets  of  copper  checked  short.  No 
other  written  communication  took  place  between  the  parties  until 
May  27,  1918,  more  than  11  months  from  the  date  when  the 
plaintiff  was  informed  that  the  copper  had  checked  short  at 
Bordeaux.  Upon  the  last-mentioned  date  the  plaintiff  filed  with 
the  defendant  a  claim  for  the  loss  of  the  aforesaid  10  billets. 
Such  claim  is  incorporated  in  a  letter  written  on  the  above  date, 
and  makes  formal  claim  for  $666.91,  damages  resulting  from  the 
aforesaid  loss,  and  asks  the  defendant  to  acknowledge  the  re- 
ceipt of  the  claim  and  to  advise  the  plaintiff  as  to  the  number  ot 
the  claim  in  the  claim  department.  On  September  28,  1918, 
plaintiff  was  advised  by  a  letter  from  the  claim  department  that 
the  claim  had  not  been  presented  in  accordance  with  the  condi- 
tions of  the  bill  of  lading,  and  the  defendant  still  contended  that 
the  plaintiff  never  filed  with  the  defendant  a  timely  notice  which 
entitled  the  plaintiff  to  recover  damages.    It  is  admitted  by  the 
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parties  that  the  aforesaid  provision  respecting  notice  of  loss  con- 
tained in  the  bill  of  lading  is  valid,  and  that  compliance  there- 
with by  the  shipper  or  consignee  cannot  be  waived  by  the  car- 
rier. It  therefore  follows  that,  unless  the  receipt  given  by  the 
plaintiff  on  the  9th  day  of  April,  1917,  constituted  a  sufficient 
notice,  the  plaintiff  is  not  entitled  to  succeed.  There  are  sev- 
eral cases  which  throw  considerable  light  upon  the  question.  In 
Georgia,  Florida  &  Alabama  R.  Co.  v.  Blish  Milling  Co.,  241 
U.  S.  190,  36  Sup.  Ct.  541,  60  L.  Ed.  948,  a  bill  of  lading  con- 
taining the  same  stipulation  respecting  notice  of  loss  was  under 
consideration.  The  Blish  Milling  Company  had  shipped  a  quan- 
tity of  flour  which  was  claimed  to  be  damaged,  and  the  ship- 
per sent  a  telegram  to  the  railroad  stating :  'We  will  make  claim 
against  railroad  for  entire  contents  of  car  at  invoice  place.  Must 
refuse  shipment,  as  we  cannot  handle.'  The  evidence  disclosed 
that  the  price  of  flour  had  declined  after  the  order  was  given, 
but  the  court  held  that,  although  the  telegram  did  not  correctly 
state  the  value  of  the  flour,  it  was  sufficient  notice  to  conform 
to  the  terms  of  the  bill  of  lading.  Mr.  Justice  Hughes,  in  his 
opinion,  says,  in  respect  to  the  telegram :  'We  think  that  it  suf- 
ficiently apprised  the  carrier  of  the  character  of  the  claim,  for 
while  it  stated  that  the  claim  was  for  the  entire  contents  of  the 
car  "at  invoice  price,"  this  did  not  constitute  such  a  variance 
from  the  claim  for  the  value  of  the  flour  as  to  be  misleading;  and 
it  is  plain  that  no  prejudice  resulted.  Granting  that  the  stipula- 
tion is  applicable  and  valid,  it  does  not  require  documents  in  a 
particular  form.  It  is  addressed  to  a  practical  exigency,  and 
it  is  to  be  construed  in  a  practical  way.  The  stipulation  re- 
quired that  the  claim  should  be  made  in  writing,  but  a  telegram, 
which  in  itself  or  taken  with  other  telegrams  contained  an  ade- 
quate statement,  must  be  deemed  to  satisfy  this  requirement.' 
Counsel  for  both  sides  cite  the  case  of  St.  Louis,  Iron  Mountain 
&  Southern  Railroad  v.  Starbird,  243  U.  S.  592,  37  Sup.  Ct.  462, 
61  L.  Ed.  917.  The  bill  of  lading  in  the  Starbird  Case  differs 
somewhat  from  the  bill  of  lading  in  the  case  at  bar.  That  por- 
tion of  the  bill  of  lading  which  refers  to  the  filing  of  claims  or 
damages  reads  as  follows :  'Claims  for  damages  must  be  re- 
ported by  consignee,  in  writing,  to  the  delivering  line  within  36 
hours  after  the  consignee  has  been  notified  of  the  arrival  of  the 
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freight  at  the  place  of  delivery/  The  opinion  of  Mr.  Justice  Day 
in  the  Starbird  Case  contains  a  very  clear  statement  of  what 
the  court  deemed  to  be  the  true  reaason  for  a  carrier  requiring 
notice  of  loss  or  damage  to  be  given.  Justice  Day  says:  'Such 
notice  puts  in  permanent  form  the  evidence  cf  an  intention  to 
claim  damages  and  will  serve  to  call  the  attention  of  the  carrier 
to  the  condition  of  the  freight,  and  enable  it  to  make  such  in- 
vestigatron  as  the  facts  of  the  case  require  while  there  is  oppor- 
tunity so  to  do.  *  *  *  The  bill  of  lading  in  this  case  only  re- 
quires that  "claims  for  damages  must  be  reported  by  the  con- 
signee, in  writing,  to  the  delivering  line"  within  the  time  named. 
This  bill  of  lading  contained  no  stipulation  requiring  a  specific 
claim  to  be  filed  within  36  hours,  fixing  the  amount  of  damages 
to  be  claimed.  It  was  entirely  consistent  with  this  requirement, 
on  discovery  of  the  bad  condition  of  the  peaches,  to  have  given 
notice  within  the  time  stipulated  of  the  intention  to  make  a 
claim  for  damages,  although  the  exact  amount  of  the  claim 
might  not  have  been  ascertained.  This  would  have  given  an  op- 
portunity for  the  delivering  carrier  to  make  the  examination 
which  it  was  the  principal  purpose  of  the  stipulation  to  afford.' 
The  receipt  executed  by  the  plaintiff  on  April  9,  1917,  and  de- 
livered to  the  defendant,  together  with  the  letters  above  re- 
ferred to,  clearly  disclose  that  some  dispute  had  arisen  respect- 
ing the  ten  billets  of  copper  claimed  to  be  missing  from  the 
plaintiff's  shipment.  :The  defendant,  evidently  thinking  that 
there  might  have  been  a  mistake  in  checking  the  copper,  wished 
to  take  advantage  of  a  rechecking  when  the  steamship  Orleans 
reached  Bordeaux.  When  the  cargo  was  checked  at  Bordeaux 
in  June,  1917,  it  became  certain  that  the  10  billets  of  copper  had 
not  been  found  on  board  the  steamship,  and  the  plaintiff  had 
notice  of  that  fact,  but,  so  far  as  disclosed,  took  no  step  to 
notify  the  defendant  until  the  aforesaid  belated  notice  of  claim 
was  filed.  It  is  apparent  that,  when  the  plaintiff  executed  and 
delivered  to  the  defendant  the  receipt  of  April  9, 1917,  the  plaintiff 
did  not  intend  such  receipt  to  operate  as  a  notice  under  the 
aforesaid  bill  of  lading,  nor  does  it  appear  that  the  defendant  ac- 
cepted such  receipt  as  such  written  notice.  Neither  of  the  cases 
above  cited  supports  the  plaintiff's  claim  that  the  receipt  of  May 
9th  was  sufficient  notice  to  the  defendant.  The  notice  given  in 
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the  Blish  Milling  Co.  Case  was  in  the  form  of  a  telegram,  and 
specifically  stated  that  the  shipper  made  claim  against  the  rail- 
road for  the  entire  contents  of  the  car  at  the  invoice  price.  Such 
notification  left  nothing  unsaid,  except  the  market  value  of  the 
damaged  goods.  In  the  Starbird  Case  the  notice  under  consid- 
eration did  not  specifically  state  the  value  of  the  damaged  peach- 
es, or  the  exact  amount  of  the  claim;  but  otherwise  the  ship- 
per made  claim  for  loss  and  damage  in  no  uncertain  terms.  In 
the  case  at  bar  the  plaintiff  clearly  understood  that,  in  order  to 
recover,  it  was  necessary  for  it  to  file  a  written  notice  of  claim, 
as  provided  in  the  bill  of  lading.  Formal  notice  of  loss  was  filed 
by  the  plaintiff  many  months  too  late.  The  use  of  the  words  'in 
dispute/  contained  in  the  aforesaid  receipt,  shows  clearly  that 
neither  of  the  parties  regarded  the  notice  as  final,  or  that  it  had 
actually  been  determined  that  any  loss  or  damage  had  been 
sustained.  At  most,  the  statement  in  the  receipt  indicated  un- 
certainty as  to  whether  the  ten  billets  of  copper  were  included 
in  the  shipment.    Such  uncertainty  was  to  be  resolved  when  the 
goods  came  to  be  rechecked  on  arrival  at  Bordeaux.    The  de- 
fendant had  a  right  to  expect  further  advices  if,  upon  arrival 
there,  it  was  found  that  the  10  billets  were  missing  and,  if  the 
plaintiff  was  to  make  claim  for  loss,  that  the  defendant  would  re- 
ceive timely  written  notice  of  such  claim.     The  plaintiff  had 
ample  opportunity  to  make  claim  for  its  loss  in  writing  after  it 
became  certain  that  such  loss  had  occurred,  but  failed  to  make 
such  claim  within  4  months  after  delivery  of  the  property  in 
question.    We  do  not  think  that  the  receipt  in  question  con- 
stituted even  a  substantial  compliance  with  the  requirements  of 
the    bill    of  lading."6     Where    notice    of    damage    to    a    ship- 
ment of  grapes   was  in  all   respects   sufficient   to   apprise   the 
Director    General    of    Railroads    of    the    loss,    the    notice    is 
not  insufficient  because    captioned    to    the    railroad  company, 
since  General  Order  50,  which  was  passed  after  the  notice  was 
given,  relating  to  actions  against  the  Director  General,  had  no 

6.    Calumet  &  Heda  Mining  Co.      v.  D.,  L.  &  W.  R.  Co.,  190  N.  Y.  S. 

411. 
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application.7  In  Bolatti  v.  Wabash  Ry.  Co.  (Iowa,  1921),  184 
N.  W.  641,  the  court  said:8  "The  bill  of  lading  contained  a  pro- 
vision that  claims  for  damages  on  account  of  loss  or  injury  to 
property  in  transit  by  the  carelessness  or  negligence  of  the  rail- 
road company  must  be  made  in  writing  to  the  originating  or 
delivering  carrier  within  six  months  after  delivery  of  the  prop- 
erty. Plaintiff  attempted  to  comply  with  this  provision  of  the 
contract  by  causing  a  notice  and  verified  claim  bearing  the  cap- 
tion 'Claim  for  Goods  destroyed  to  the  Wabash  Railway  Com- 
pany' to  be  served  upon  James  Wallace,  the  agent  of  the  Di- 
rector General  and  in  charge  of  the  station  of  the  Wabash  Rail- 
way Company  at  Albia,  Iowa.  The  notice  in  substance  and  form 
in  all  other  respects  complied  with  the  requirements  of  the 
contract.  Georgia,  F.  &  A.  R.  Co.  v.  Blish  Milling  Co.,  241  U. 
S.  190,  36  Sup.  Ct.  541,  60  L.  Ed.  948.  It  was  certain,  definite 
and  specific,  and  its  purport,  purpose,  and  intention  to  claim 
damages  on  account  of  the  negligence  of  those  in  charge  of  the 
shipment  could  not  have  been  mistaken  or  misinterpreted.  It 
is  not  claimed  by  counsel  for  appellee  that  the  notice  could 
have  been  conveniently  or  promptly  served  upon  any  other  of- 
ficer or  agent  of  the  Director  General  than  the  one  upon  whom 
service  was  made.  If  the  notice  and  claim  for  damages  was  in- 
sufficient, it  is  solely  because  it  was  not  directed  to  the  Director 
General  instead  of  to  the  Wabash  Railway  Company.  No  par- 
ticular form  of  notice  is  required.  The  notice  served  to  apprise 
the  agents  and  officers  of  the  Director  General  that  plaintiff 
claimed  damages  on  account  of  the  negligent  transportation  of 
the  grapes.  The  bill  of  lading,  by  its  specific  terms,  required 
notice  to  be  given  either  to  the  originating  or  terminal  carrier. 
No  one  was  prejudiced  by  the  failure  of  the  plaintiff  to  include 
in  the  caption  the  name  of  the  Director  General  or  to  make  the 
notice  run  directly  to  him.  The  notice  itself  clearly  indicated 
what  shipment  was  referred  to  and  the  amount  of  damages 
claimed.  General  Order  No.  50,  requiring  all  actions  for  dam- 
ages to  property  in  transit  occurring  after  December  1,  1917,  to 
be  brought  against  the  Director  General  directly,  was  promul- 

7.     Bolatti     v.     Wabash     Ry.    Co.  &    Bolatti    v.     Wabash     Ry.     Cd 

(Iowa  1921),  184  N.  W.  6A\.  (Iowa  1921),  184  N.  W.  641,  64Z 
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gated  by  the  Director  General  October  28,  1918,  which  was 
after  the  grapes  were  tendered  to  the  plaintiff  and  after  the 
notice  was  served  upon  the  agent.  So  far  as  we  are  advised, 
the  Federal  Supreme  Court  has  not  held  that  written  notice  of 
the  consignee's  intention  to  file  a  claim  for  damages,  or  the 
claim  itself  must  be  addressed  to  the  Director  General.  Order 
No.  50,  which  is  relied  upon  by  counsel  for  appellee,  does  not 
purport  to  cover  this  point.  Its  purpose  was  to  require  that 
all  actions  at  law  and  suits  in  equity  for  loss  or  damage  to  prop- 
erty arising  after  December  31,  1917,  based  on  contract  binding 
upon  the  Director  General  be  brought  directly  against  the  Di- 
rector General.    The  court  in  Missouri  Pacific  R.  Co.  v.  Ault,  254 

U.  S.  ,  41  Sup.  Ct.  593,  65  L.  Ed.  647,  held  that—  The 

President  took  over  the  physical  properties,  the  transportation 
systems,  and  placed  them  under  a  single  directing  head;  but 
he  took  them  over  as  entities,  and  they  were  always  dealt  with 
as  such.  Bull.  No.  4,  p.  113.  Each  system  was  required  to  file 
its  own  tariffs.  General  Order  No.  7,  Bull.  4,  p.  151.  Each  was 
required  to  take  an  inventory  of  its  materials  and  supplies.  Gen- 
eral Order  No.  10,  Id.  p.  170.  Each  federal  treasurer  was  to  deal 
with  the  finances  of  a  single  system ;  his  bank  account  was  to  be 
designated,  "(Name  of  Railroad),  Federal  Account."'  A  notice 
to  a  carrier,  "Our  customer  will  not  accept  this  shipment  unless 
it  is  delivered  at  once,  and  it  will  be  necessary  for  us  to  enter 
claim  with  the  railroad  company  covering  same,"  was  a  sufficient 
notice  of  claim  for  damages  for  loss  of  the  goods,  which  were 
misdelivered.9 

9.    Fisk  Rubber  Co.  v.  New  York,      N.  H.  &  H.  R.  R.  (Mass.  1921),  132 

N.  E.  714. 
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CHAPTER  VIII. 
DAMAGES  RECOVERABLE. 


In  General1  In  a  shipper's  action  against  an  express  com- 
pany for  damage  to  a  cash  register  sustained  during  transporta- 
tion, an  instruction  giving  the  measure  of  damages  as  the  differ- 
ence between  the  value  of  the  property  just  before  the  injury  and 
its  value  at  time  of  the  trial  held  harmless,  where  the  cash  reg- 
ister was  of  the  same  value  at  the  time  of  trial  as  immediately 


1.  In  a  shipper's  action  for  damages 
for  sheep  killed  during  transporta- 
tion by  drinking  poisonous  water,  the 
yalue  of  the  sheep  held  sufficiently 
proven,  as  against  motion  for  a 
nonsuit,  although  testimony  of  value 
at  an  intermediate  point  merely  and 
not  at  destination,  was  given  (citing 
Dee  v.  San  Pedro,  L.  A.  &  S.  L.  R. 
Co.,  50  Utah,  167,  167  Pac  246). 
Byram  v.  Payne  (Utah  1921),  201 
Pac.  401. 

When  this  case  was  previously  be- 
fore this  court  upon  exceptions  to 
the  overruling  of  the  defendant's 
general  demurrer,  it  was  held  that 
the  proper  measure  of  damages  for 
the  alleged  unreasonable  delay  in 
the  delivery  of  the  goods  was  "the 
difference  between  their  market  value 
when  they  should  have  been  deliv- 
ered and  their  market  value  when  they 
were  delivered,  with  interest  from  the 
former  date,  less  the  freight,  if  un- 
paid." Southern  Ry.  Co.  v.  Bunch, 
25  Ga.  App.  45,  46  (1),  102  S.  E. 
462.  On  the  subsequent  trial  it  ap- 
peared that  there  were  two  shipments 
of  goods,  the  first  made  November 
*,   1915,  and  received  at  destination 


November  17,  1915,  and  the  second 
shipped  February  9,  1916,  and  re- 
ceived at  destination  February  17, 
1916.  As  to  the  second  of  these 
shipments,  the  record  discloses  no 
proof  whatever  as  to  the  damages  for 
the  alleged  unreasonable  detention  in 
the  defendant's  warehouse;  but  as  to 
the  first  shipment,  there  was  some 
evidence,  admitted  without  objection, 
from  which  the  jury  were  author- 
ized to  find  that  there  was  a  decrease 
in  value  caused  by  the  delay  amount- 
ing to  as  much  as  one-half  of  $300,  or 
$150,  and,  to  add  interest  thereto  at 
7  per  cent,  from  November  17,  1915, 
to  the  date  of  trial,  January  17, 
1921,  $5425.  As  the  grounds  of  the 
motion  for  a  new  trial  are  without 
merit,  except  as  to  the  amount  of 
the  finding,  the  plaintiff  in  the  court 
below  is  given  the  privilege  of 
writing  off  the  unauthorized  amount 
of  the  finding,  to  wit,  $7575,  at  the 
time  the  remittur  from  this  court  is 
made  the  judgment  of  the  trial  court, 
in  which  event  the  judgment  will 
stand  affirmed;  otherwise  the  judg- 
ment is  reversed.  Southern  Ry.  Co. 
v.  Bunch  (Ga.  1921),  109  S.  E.  523. 
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following  the  injury.1  In  a  shipper's  action  for  damage  to  a  cash 
register,  the  carrier  will  be  permitted  to  keep  the  register  on  the 
shipper's  recovery  of  the  value  thereof  preceding  shipment.*  The 
measure  of  damages  for  delay  in  the  delivery  of  live  stock  is  the 
difference  between  the  value  of  the  live  stock  at  the  time  and 
place  they  ought  to  have  been  delivered  and  their  value  at  the 
time  of  their  actual  delivery,  or  at  the  first  available  market  after 
they  were  actually  delivered.4 

Limitation  of  Liability.9 

The  Cummins  Amendment  and  Liability  at  Destination.  In 
determining  damages  for  the  conversion  of  shipments  of  coal  by 
a  carrier,  the  freight  charges,  when  unpaid,  should  be  deducted 
from  the  fair  market  value  of  the  coal  at  the  point  of  destination, 
as  this  fully  compensates  the  shipper,  and  he  should  not  be  per- 
mitted to  profit  because  the  contract  was  not  performed.6  Where 
part  of  a  shipment  of  sheep  died  from  drinking  poisonous  water 
ftfrnished  by  the  carrier  en  route,  the  measure  of  damages  was 


2.  Cauble  v.  Southern  Express 
Co.  (N.  C  1921),  109  S.  E.  267. 

3.  Cauble  v.  Southern  Express 
Co.   (N.  C.  1921),  109  S.  E.  267. 

4.  Berliner  v.  Erector  General 
of  Railroads  (Nebr.  1921),  184  N.  W. 
914. 

5.  Under  the  Interstate  Commerce 
Act  and  the  Transportation  Act  of 
1920,  declaring  a  common  carrier  lia- 
ble to  the  holder  of  a  receipt  or  bill 
of  lading  for  any  loss,  damage,  or  in- 
jury "caused  by  it"  to  property  cov- 
ered thereby,  notwithstanding  any 
limitation  of  liability  or  agreement 
as  to  value  therein,  the  carrier's 
liability  as  an  insurer  may  be  modified 
by  an  agreement  fairly  entered  into 
with  the  shipper,  but  such  agree- 
ment must  not  include  exemption 
from  liability  due  to  its  own  negli- 


gence or  that  of  any  of  its  em- 
ployees acting  within  the  scope  of 
their  employment.  Hance  Bros.  Co. 
v.  American  Ry.  Express  Co.,  190 
N.  Y.  S.  530/  The  soundness  of  this 
decision  may  well  be  questioned  since 
the  Cummins  Amendment  expressly 
prohibits  any  limitation  of  liability, 
except  in  the  case  of  released  rates 
expressly  authorized  by  the  Inter- 
state Commerce  Commission  or  in  the 
case  of  baggage. 

6.  Waters  v.  Becker  (Wise.  1921), 
186  N.  W.  167. 

In  a  shipper's  action  for  damages 
to  stock  shipped,  held,  .that  the  point 
of  destination  was  the  place  for  de- 
termining the  difference  in  the  value 
of  the  animals,  in  computing  dam- 
ages. Lancaster  v.  Hollebeke  (Tex. 
1921),  235  S.  W.  1113. 
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the  market  value  at  destination.7  Damages  to  mules  shipped  to 
market  resulting  from  injury  and  delay  by  the  initial  carrier 
should  not  be  estimated  from  their  market  value  at  the  point  for 
transfer  to  a  connecting  carrier,  where  because  of  their  damaged 
condition  the  shippers  diverted  them  to  parties  at  another  des- 
tination, but  from  their  market  value  at  the  detination  to  which 
they  were  originally  billed,  and  when  they  would  have  reached 
that  place  by  ordinary  diligence.8  In  an  action  for  injury  to  a 
shipment  of  horses,  which  moved  from  Pecos,  Tex.,  to  Shreve- 
port,  La.,  and  thence  to  Brandon,  Miss.,  for  injuries  caused  by 
defective  cars  furnished  at  Ft.  Worth  enroute,  it  was  contended 
that  the  damages  should  have  been  fixed  as  at  Shreveport  and 
not  at  Brandon,  Miss.,  the  ultimate  destination.  The  court 
said:9  "Error  is  also  assigned  to  the  court's  charge  upon 
the  measure  of  damages.  It  is  contended  that  Shreveport  was 
the  place  at  which  the  values  should  be  fixed  instead  of  Brandon, 
Miss.  The  bill  of  lading  shows  that  Brandon  was  the  final  des- 
tination of  the  shipment.  The  charge  properly  instructed  that 
the  point  of  destination  was  the  place  for  determining  the  differ- 
ence in  the  values  of  the  animals.  Lancaster  v.  Rogers  & 
Adams,  235  S.  W.  643,  recently  decided  by  this  court;  Tex.  & 
Pac.  Ry.  Co.  v.  Tracy,  38  Tex.  Civ.  App.  327,  85  S.  W.  833 ;  St.  L., 
S.  F.  &  T.  Ry.  Co.  v.  Adams,  55  Tex.  Civ.  App.  245,  118  S.  W. 
1155;  Texas  &  Pacific  Ry.  Co.  v.  Shipman,  98  S.  W.  449;  M.,  K 
&  T.  Ry.  Co.  v.  Carpenter,  52  Tex.  Civ.  App.  585,  114  S.  W. 
900;  Texas  &  Pacific  Ry.  Co.  v.  Stewart,  43  Tex.  Civ.  App.  399, 
96  S.  W.  106;  G.,  H.  &  S.  A.  Ry.  Co.  v.  Cobb  &  McCrory,  126 
S.  W.  63 ;  H.  &  T.  C.  Ry.  Co.  v.  Roberts,  60  Tex.  Civ.  App.  145. 
126  S.  W.  890;  Scott  v.  Texas  Cent.  R.  Co.,  60  Tex.  Civ.  App. 
281,  127  S.  W.  849." 

Measure  of  Damages  When  No  Market  In  an  action  for 
loss  of  wearing  apparel,  and  articles  which  because  of  use  or  for 
other  reasons  had  no  market  value,  proof  of  market  value  was 
not  essential.10 

7.  Byram  v.  Payne  (Utah  1921),         9.    Lancaster  v.   Hollebeke    (Tex. 
201  Pac.  401.  1921),  235  S.  W.  1113,  1115. 

8.  Lancaster  v.  Rogers  &  Adams 

(Tex.  1921),  235  S.  W.  643.   (Stite  10     Ftcvens    v.    Harmon    (Kans. 

Case)  102H.  201   Pac  72. 
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Invoice  Price  Under  Bill  of  Lading.  A  railroad  company 
is  not  estopped  from  relying  on  a  provision  of  a  bill  of  lading 
that  the  "amount  of  any  loss  or  damage  for  which  any  carrier  is 
liable  shall  be  computed  on  the  basis  of  the  value  of  the  prop- 
erty at  the  place  and  time  of  shipment,"  because  the  consignees 
were  not  given  notice  of  a  loss  in  transit  until  long  after  the 
shipment  was  due  to  arrive,  though  the  replacement  value  of 
the  goods  was  higher  when  notice  of  loss  was  finally  received,  a 
loss  resulting  from  delay  in  delivery  being  within  the  class  of 
losses  to  which  such  provision  refers.11 

Profits  or  Commissions.  The  measure  of  damages  for  breach 
of  a  contract  of  sale  is  ordinarily  the  difference  in  the  value  of 
the  property  in  the  condition  in  which  it  was  required  to  be 
under  the  contract  and  its  actual  value,  and,  there  being  nothing 
to  warrant  the  application  of  a  different  rule,  damages  accruing 
to  the  purchaser  under  a  contract  of  resale  cannot  be  charged 
against  the  seller.12  In  ascertaining  damages  there  is  no  objec- 
tion to  profits  as  such,  and  it  is  only  when  an  attempt  to  ascer- 
tain profits  leads  to  conjecture  and  speculation  that  profits  are 
rejected.18 

Rough  Handling  in  Transit.  Plaintiff  brought  suit  for  in- 
jury to  a  cash  register  shipped  from  High  Point,  N.  C,  to  Hick- 
ory Grove,  S.  C,  by  express  which  was  shipped  in  perfect  con- 
dition, but  upon  arrival  was  so  damaged  it  could  not  be  repaired 
because  its  number  had  been  lost,  and  was  thereupon  abandoned 
to  the  carrier.  Objection  was  made  that  the  court  charged  the 
jury  that  the  measure  of  damages  was  to  be  based  upon  the  dif- 

11.    Fahey  v.  Baltimore  &  O.  R.  place  of  shipment,  from  bringing  suit 

Co.  (Md.  1921),  114  Atl.  905.     (Ex-  to  recover  the  amount  between  such 

port  Shipment)  draft  and  the  loss  actually  sustained. 

The  fact  that  under  a  void  pro-  Fahey  v.  Baltimore  &  O.  R.  Co.  ( Md. 

vision  in  the  bill  of  lading  restricting  1921),  114  Atl.  905. 

the  measure  of  damages  in  case  of  12.    New   York   Cent.    R.    Co.   v. 

loss  to  the  invoke  price  at  time  and  Freedman   (Mass.   1921),   133  N.  E. 

place  of  shipment   does   not   stop  a  101. 

claimant    who    has    grain    destroyed  13.  "Baltimore  &  O.  C.   Terminal 

and  who  has  accepted  a  draft   for  R.  Co.  v.  Becker  Milling  Mach.  Co., 

the  loss  based  on  invoice  at  time  and  212  Fed.  933. 
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fcrence  between  the  market  value  of  the  cash  register  before  the 
injury  complained  of  and  the  market  value  of  the  cash  register 
at  the  time  of  trial.  In  overruling  this  contention  on  the  ground 
that  its  value  was  the  same  then  as  it  was  at  first,  the  court  said  :u 
"It  appears  the  judge  charged  the  jury  that  the  rule  of  damages 
was  the  difference  between  the  market  value  of  the  cash  register 
before  the  injury  complained  of  and  the  market  value  of  the  cash 
register  at  the  time  of  the  trial,  which  was  more  than  a  year 
afterwards.  The  defendant  contends  that  this  is  not  the  correct 
rule,  which  is  the  difference  between  the  market  value  of  the 
property  just  before  the  injury  and  the  said  value  immediately 
after  the  injury,  and  not  the  value  of  the  property  a  year  or  more 
after  the  negligence  complained  of.  Judge  Allen  lays  down  the 
rule  in  the  following  language  in  the  case  of  Farrall  v.  Garage 
Co.,  179  N.  C.  393,  102  S.  E.  617:  The  correct  and  safe  rule  is 
the  difference  between  the  value  of  the  machine  before  and 
after  its  injury.9  But  plaintiff,  in  making  this  objection  to  the 
measure  of  damages,  overlooks,  or  rather  leaves  out,  the  fact 
that,  although  the  charge  measured  the  damages  by  the  dif- 
ference in  the  value  of  the  cash  register  before  the  injury  to  it 
and  one  year  after  the  injury,  it  appears  that  the  injury  to  the 
machine  was  the  same  just  after  it  was  done  as  it  was  one  year 
afterwards,  and  there  was  no  decrease  in  its  value  between  the 
two  dates,  so  that  there  was  practically,  and  even  theoretically, 
no  harm  done.  When  the  aid  of  this  court  is  invoked  to  grant 
a  new  trial,  the  motion  for  the  same  will  be  carefully  weighed 
by  us  and  will  be  denied  unless  the  merits  are  made  clearly  to 
appear.  Courts  do  not  lightly  grant  reversals,  or  set  aside  ver- 
dicts, upon  grounds  which  show  the  alleged  error  to  be  harm- 
less, or  where  the  appellant  could  have  sustained  no  injury  from 
it  There  should  be,  at  least,  something  like  a  practical  treat- 
ment of  the  motion  to  reverse,  and  it  should  not  be  granted 
except  to  subserve  the  real  ends  of  substantial  justice.  The 
motion  should  be  meritorious,  and  not  based  upon  merely  triv- 
ial errors  committed,  manifestly  without  prejudice.  Reasons  for 
attaching  great  importance  to  small  and  innocuous  deviations 
from  correct  principles  have  long  ceased  to  have  that  effect, 

14.    Catiblc   y.   Southern   Express      Co.  (N.  C.  1921),  109  S.  E.  267. 
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and  have'  become  obsolete.  The  law  will  not  now  do  a  vain 
and  useless  thing.  The  foundation  of  the  application  for  a  new 
trial  is  the  allegation  of  injustice,  and  the  motion  is  for  relief. 
Unless,  therefore,  some  wrong  has  been  suffered,  there  is  noth- 
ing to  be  relieved  against.  The  injury  must  be  positive  and 
tangible,  not  theoretical  merely.  For  instance,  the  simple  fact  of 
defeat  is,  in  one  sense,  injurious,  for  it  wounds  the  feelings. 
But  this  alone  is  not  sufficient  ground  for  a  new  trial.  It  does 
not  necessarily  involve  loss  of  any  kind,  and  without  loss  or 
the  probability  of  loss  there  can  be  no  new  trial.  The  com- 
plaining party  asks  for  redress,  for  the  restoration  of  rights 
which  have  first  been  infringed  and  then  taken  away.  There 
must  be,  then,  a  probability  of  repairing  the  injury;  otherwise 
the  interference  of  the  court  would  be  but  nugatory.  There  must 
be  a  reasonable  prospect  of  placing  the  party  who  asks  for  a 
new  trial  in  a  better  position  than  the  one  which  he  occupies  by 
the  verdict.  If  he  obtains  a  new  trial  he  must  incur  additional 
expense,  and  if  there  is  no  corresponding  benefit  he  is  still  the 
sufferer.  Besides,  courts  are  instituted  to  enforce  right  and 
restrain  and  punish  wrong.  Their  time  is  too  valuable  for  them 
to  interpose  their  remedial  power  idly  and  to  no  purpose.  They 
will  only  interfere,  therefore,  where  there  is  a  prospect  of  ulti- 
mate benefit.  Brewer  v.  Ring  and  Valk,  177  N.  C.  476,  at  pages 
484,  485,  99  S.  E.  358,  citing  many  authorities,  and  among  them 
Hilliard  on  New  Trials  (2d  Ed.)  §§  1  to  7;  State  v.  Smith,  164 
N.  C.  476,  79  S.  E.  979 ;  Schas  v.  Asso.  Society,  170  N.  C.  420,  424, 
87  S.  E.  222,  Ann.  Cas.  1918A,  679;  3  Graham  and  Waterman 
oa  New  Trials,  1235;  Hulse  v.  Brantley,  110  N.  C.  134,  14  S.  E. 
510;  Alexander  v.  N.  C.  Trust  Co.,  155  N.  C.  124,  71  S.  E.  69; 
McKeel  v.  Holloman,  163  N.  C.  132,  79  S.  E.  445.  See,  also, 
Grice  v.  Ricks,  14  N.  C.  62;  Gray  v.  Railroad,  167  N.  C.  433,  83 
S.  E.  849;  Blalock  v.  Clark,  133  N.  C.  309,  45  S.  E.  642;  Reynolds 
v.  Railroad,  136  N.  C.  345,  48  S.  E.  765;  Pell's  Reviaal,  p.  237, 
§  507.  Surely  when  this  rule,  which  is  both  sensible  and  just, 
is  applied  to  the  facts  in  hand,  there  is  nothing  to  be  gained  by 
granting  a  new  trial,  for  the  reason  stated  by  the  defendant,  and 
it  would,  practically  considered,  be  unwise  to  do  so,  as  the 
motion,  so  far  as  it  relates  to  this  ground  upon  which 
it  is  based,  is  without  any  genuine  merit.     If  defendant  (Di^ 
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rector  General)  had  shown  that  the  debris  of  this  machine 
was  of  any  real  value,  he  would  have  been  entitled  to  a  deduc- 
tion from  the  recovery,  to  the  amount  of  it,  as  found  by  the 
jury,  but  he  did  not  do  so.  But  it  will  appear  hereafter  that  this 
is  really  immaterial,  as  we  will  direct  that  the  machine  be  kept 
by  the  defendant,  who  can  dispose  of  it  in  his  discretion,  and  in 
that  way  get  the  benefit  of  its  value,  if  it  has  any.  This  was 
defendant's  principal  exception  on  the  merits." 

Sale  at  a  Specified  Price.  Damages  which  might  reason- 
ably have  been  expected  to  follow  from  a  breach  of  contract  may 
be  recovered  for  such  breach,  and  in  determining  what  might 
reasonably  have  been  contemplated,  the  nature  and  purpose  of 
the  contract,  and  the  attending  circumstances  known  to  the 
parties  at  the  time  the  contract  was  executed,  may  be  consid- 
ered.15 In  another  recent  case  (Baltimore  &  O.  C.  Terminal 
R.  Co.  v.  Becker  Milling  Mach.  Co.,  272  Fed.  933),  the  court 
said,  p.  934:  "Railroad  Company,  defendant,  admitted 
its  liability  for  destruction  of  two  milling  machines,  property  of 
Becker  Company,  plaintiff,  in  transit  from  Chicago  to  Boston, 
and  the  only  litigated  question  was  the  amount  of  recovery.  Trial 
was  had  before  the  District  Court  without  a  jury.  Plaintiff  at 
Boston  was  manufacturer  of  a  peculiar  type  of  milling  machine 
devised  by  it,  and  it  owned  the  special  plans,  prints,  patterns, 
dies,  jigs,  tools,  etc.,  necessary  for  manufacturing.  It  also  had  its 
selling  arrangements  through  whidh  alone  these  machines,  when 
new,  could  be  purchased  by  users.  Users  of  these  machines  were 
manufacturers  of  various  steel  products  who  procured  them  at 
the  most  convenient  machinery  center  from  independent  firms 
or  corporations  that  were  acting  as  'manufacturers'  agents/  and 
installed  them  as  plant  equipment.  Having  a  larger  demand  in 
1916  to  1918  than  it  could  supply  through  its  own  factory, 
plaintiff  engaged  Miehle  Company  of  Chicago  to  fabricate  two 
hundred  of  these  machines.  Under  this  arrangement  Miehle 
Company  furnished  its  factory,  the  raw  materials  and  the  labor, 
and  plaintiff  furnished  the  special  prints,  patterns,  dies,  tools, 
etc.,  through  which  alone  these  machines  could  be  made,  and 
also  its  own  mechanical  engineer  to  inspect  materials  and  work- 

15.    Miles   v.   American    Ry.   Ex-      press  Co.  (Ark.  1921),  233  S.  W.  930. 
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manship  during  manufacture  in  order  to  see  that  the  machines 
as  finished  corresponded  to  specifications.     Plaintiff  was  given 
judgment  for  $4,010  for  each  machine.    From  evidence  of  demand 
for  the  machines  and  numerous  sales  by  the  aforesaid  'manu- 
facturers' agents'  at  that  unvarying  price,  fixed  by  plaintiff,  the 
court  found  that  such  was  their  'market  value.'    And  now  plain- 
tiff contends  that  the  judgment  is  unassailable  because  such  find- 
ing of  fact  was  not  properly  questioned,  and  because,  even  if  it 
had  been,  it  is  supported  by  the  undisputed  evidence.    True,  the 
finding  of  'market  value'  based  on  sales  as  aforesaid  must  stand ; 
but  the  ultimate  fact  for  the  court  to  find  as  the  only  legal  basis 
of  recovery  was  the  amount  of  money  that  would  make  plaintiff 
whole  for  the  destruction  of  the  machines.    And  if  the  uniform 
price  that  users  were  paying  to  the  'manufacturers'  agents'  for 
plaintiff's  machines  was  not  the  true  measure  of  plaintiff's  loss, 
defendant's  objections  to  the  adoption  of  that  standard  must  be 
considered.     Defendant's  first  insistence  is  that  the   recovery 
should  have  been  limited  to  $1,850  for  each  machine,  that  being 
the  amount    plaintiff  paid    Miehle    Company    for  fabrication. 
Manifestly  the  cost  of  replacement  was  more,  for  we  know  from 
common  knowledge  that  the  expense  of  maintaining  engineer- 
ing and  experimental  departments  in  factories,  as  well  as  expense 
for  superintendence  and  all  other  proper  items  of  overhead, 
must  be  apportioned  to  product  and  charged  as  parts  of  the  man- 
ufacturing cost.     Defendant  engaged  to  deliver  the  machines 
at  Boston,  and  therefore  must  compensate  plaintiff  for  the  loss 
caused  by  the  failure  to  deliver.    As  defendant  was  not  guilty 
of  any  intentional  wrong,  and  so  no  special  use  of  the  machines 
by  plaintiff  to  bring  Hadley  v.  Baxendale,  9  Exch.  341,  into  the 
case  was  shown,  plaintiff  was  entitled  only  to  compensation. 
And  manufacturing  cost  is  not  necessarily  commensurate  with 
compensation.    If,  the  machines  having  been  delivered,  plaintiff 
would  have  made  a  net  profit  above  manufacturing  cost,  that 
would  have  been  its  good  fortune;  and  if  a  loss  had  resulted, 
plaintiff  would  have  had  to  bear  it.    There  is  no  objection  to 
profits  as  such;  it  is  only  when  an  attempt  to  ascertain  them 
leads  to  conjecture  and  speculation  that   profits    are    rejected. 
Against  adoption  of  the  $4,010  that  purchasers  had  to  pay  for 
a  Becker  machine  as  the  measure  of  plaintiff's  damages,  defend- 
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ant  argues  that,  because  there  was  no  market  place  or  public 
exchange  in  which  by  competitive  offers  and  bids  the  'market 
price'  of  these  machines  could  be  determined,  they  had  no 
'market  price*  from  which  the  court  could  find  their  'market  val- 
ue." Thus  defendant  would  admit  liability  to  the  grower  of  in- 
spected and  graded  wheat,  which  is  bought  and  sold  in  public 
markets  or  exchanges,  for  the  amount  purchasers  were  willing 
to  pay,  but  would  deny  liability  to  the  maker  of  a  specific  type 
of  automobile,  wihch  could  be  purchased  only  through  the  mak- 
er's selling  arrangements,  for  the  amount  purchasers  were  will- 
ing to  pay.  It  seems  clear  to  us  that  in  either  case  the  amount 
purchasers  were  willing  to  pay  would  be  evidence  of  the  sales 
value.  In  their  discussion  if  'market  price'  as  evidence  of  'mar- 
ket value'  and  of  'market  value'  as  measurement  of  plaintiff's 
damage  the  parties  have  cited  numerous  cases.  For  the  pur- 
pose of  determining  whether  the  'market  value'  correctly  meas- 
ured plaintiff's  loss  we  note  certain  additional  cases.  Cases  cited 
by  the  parties  have  to  do  with  breaches  of  sales  contracts.  In 
controversies  of  that  character  the  thing  destroyed  is  the  sales 
contract,  and  the  plaintiff,  either  seller  of  buyer,  is  entitled  to 
compensation  for  the  loss  occasioned  by  its  destruction.  That 
loss  is  measured  by  the  distance  between  the  contract  price  at 
one  end  and  the  market  price  as  evidence  of  market  value  at  the 
other ;  and  there  is  no  reason  for  inquiring  what  selling  costs  or 
what  buying  costs  were  incurred  in  making  the  original  sale  and 
purchase  because  seller  and  buyer  met  and  each  included  all 
his  costs  in  agreeing  upon  the  price ;  and  similarly  if  the  plaintiff 
has  fixed  his  loss  by  a  resale  or  a  repurchase  (it  being  immate- 
rial whether  he  has  on  not,  for  the  measure  of  his  damage  is  the 
same  in  either  event),  the  costs  of  resale  or  repurchase  are  in- 
cluded in  the  new  price;  and  neither  party  to  the  suit  should 
be  permitted  to  add  to  or  subtract  from  the  difference  between 
contract  price  and  market  value  an  expense  that  has  been  satis- 
fied in  the  new  price.  Is  the  manufacturer  whose  finished  arti- 
cles are  destroyed  entitled  to  recover  what  purchasers  were  will- 
ing to  pay  against  a  defendant  who  is  only  liable  to  make  good 
the  manufacturer's  actual  loss?  We  had  hoped  to  find  an  an- 
swer in  cases  against  carriers  or  against  insurers ;  but  we  have 
found  no  case  in  which  the  question  of  the  defendant's  right  to 
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have  deducted  from  the  'market  value'  the  manufacturer's  sell- 
ing costs  has  been  explicitly  considered.  When  the  property 
was  destroyed  where  there  was  no  local  market,  it  has  been 
held  that,  if  the  property  was  produced  to  sell,  the  plaintiff  was 
entitled  to  the  market  value  at  the  nearest  fair  market,  less  the 
costs  of  transportation  to  that  market ;  and,  if  the  property  was 
held  for  use  at  the  place  of  destruction,  the  plaintiff  was  entitled 
to  the  market  value  at  the  nearest  fair  market,  plus  the  cost  of 
transportation  from  that  market  to  the  place  of  use.  It  may 
be  said  that  the  courts  have  decided,  sub  silentio,  that  no  other 
costs  are  to  be  taken  into  account.  And  in  many  cases  the 
question  of  selling  expense  might  be  trivial,  as  where  the  deer- 
hunter  shoots  the  calf  and  the  farmer  proves  that  buytrs  come 
regularly  to  his  farm  and  offer  a  certain  price  for  like  calves. 
If  that  were  true  in  all  cases,  the  question  might  be  ignored  by 
virtue  of  the  maxim,  de  minimis.  But  from  the  present  record 
the  question  obtrudes  as  one  of  material  consequence.  Pain- 
tiff's  selling  arrangements  were  through  'manufacturers' 
agents.'  The  unavoidable  inference  from  the  evidence  is  that 
these  'manufacturers'  agents'  were  purchasers  of  plaintiff's 
machines  on  their  own  account  for  resale  at  $4,010,  or  that  they 
were  selling  agents  on  commission.  And  so  plaintiff's  net  re- 
ceipts would  be  either  its  wholesale  price  or  its  retail  price  less 
commission.  On  manufactured  articles,  of  which  the  maker 
has  exclusive  control,  and  the  selling  price  of  which  runs  into 
the  thousands,  discounts  from  list  prices  or  commissions  on 
sales  frequently  reach  or  exceed  25  per  cent.  Even  if  these  'man- 
ufacturers' agents'  were  branch  houses  of  plaintiff,  the  question 
would  not  be  materially  different.  Plaintiff  in  no  event  would 
be  entitled  to  more  than  compensation  for  its  actual  loss;  and 
the  burden  was  on  plaintiff  to  show  what  that  loss  was  with 
that  degree  of  certainty  of  which  the  case  is  capable.  This 
must  be  so  unless  defendant  is  to  be  treated  as  though  it  had 
made  a  contract  to  buy  these  machines  from  plaintiff  at  $4,010 
each.  But  that  would  be  an  assumption  contrary  to  fact.  What 
defendant  destroyed  was  machines,  not  a  sales  contract;  and 
the  plaintiff's  loss  must  be  determined  by  looking  only  to  that 
which  was  in  fact  destroyed.  The  judgment  is  reversed  and  the 
cause  remanded  for  consentaneous  proceedings."     The  court 
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knows  from  common  knowledge  that  the  expenses  of  main- 
taining engineering  and  experimental  departments  in  factories, 
as  well  as  the  expense  for  superintendence  and  all  other  proper 
items  of  overhead,  must  be  apportioned  to  product  and  charged 
as  parts  of  the  manufacturing  cost.17  Though  there  is  no  mar- 
ket place  or  public  exchange  in  which  by  competitive  offers  and 
bids  the  market  price  of  a  special  type  of  machine  can  be  deter- 
mined, the  amount  purchasers  are  willing  to  pay  is  evidence  of 
the  sales  value  in  an  action  against  a  carrier  for  their  destruc- 
tion.1* In  an  action  against  a  carrier  for  the  destruction  of 
machines,  the  burden  is  on  the  claimant  to  show  its  actual  loss 
with  that  degree  of  certainty  of  which  the  case  was  capable." 
A  carrier,  destroying  machines  it  has  contracted  to  deliver,  must 
compensate  the  owner  for  the  loss  caused  by  the  failure  to  de- 
liver; but  where  it  was  guilty  of  no  intentional  wrong,  and  no 
special  use  of  the  machines  was  shown,  the  owner  was  entitled 
only  to  compensation.20  Where  an  owner  of  a  special  type  of 
machine,  two  of  which  were  destroyed  by  a  carrier,  sold  them 
through  manufacturer's  agents,  who  were  either  purchasers  on 
their  own  account  for  resale  at  a  uniform  price,  or  selling  agents 
on  commission,  such  uniform  selling  price,  without  deduction 
of  the  selling  cost,  was  not  the  measure  of  damages.21  In  an 
action  against  a  carrier  for  the  destruction  of  machines,  if  the 
uniform  price  paid  for  such  machines  was  not  the  true  measure 
of  claimant's  loss,  the  carrier's  objections  to  the  adoption  of  such 
standard  must  be  considered  on  writ  of  error,  though  the 
court's  finding  of  market  value  based  on  such  sales  must  stand, 
because  not  properly  questioned,  or  because  supported  by  un- 
disputed  evidence.22     Where  a   manufacturer  of  a  particular 

17.  Baltimore  &  O.  C.  Terminal  20.  Baltimore  &  O.  C  Terminal 
R.  Co.  v.  Becker  Milling  Mach.  Co.,  R.  Co.  v.  Becker  Milling  Mach.  Co., 
272  Fed.  933.  272  Fed.  933. 

18.  Baltimore  &  O.  C.  Terminal  21.  Baltimore  &  O.  C  Terminal 
R.  Co.  v.  Becker  Milling  Mach.  Co.,  R.  Co.  v.  Becker  Milling  Mach.  Co., 
272  Fed.  933.  272  Fed.  933. 

19.  Baltimore  &  O.  C.  Terminal  22.  Baltimore  &  O.  C  Terminal 
R.  Co.  v.  Becker  Milling  Mach.  Co.,  R.  Co.  v.  Becker  Milling  Mach.  Co., 
272  Fed.  933.  272  Fed.  933. 


Digitized  by 


Google 


Ch.  VIII.  DAMAGES  RECOVERABLE  117 

type  of  machine,  being  unable  to  supply  the  demand,  engaged 
another  company  to  fabricate  200  of  the  machines  furnishing 
special  prints,  patterns,  tools,  etc.,  and  its  own  mechanical 
engineer  to  inspect  the  materials  and  workmanship,  the  amount 
paid  such  other  company  for  each  machine  was  not  the  measure 
of  recovery  against  a  carrier  destroying  2  of  the  machines." 

Special  Damages.  Where  the  head  of  a  dog  which  had  bit- 
ten a  child  was  so  delayed  in  transportation  to  a  laboratory 
for  microscopic  examination  that  it  decomposed  before  delivery, 
rendering  an  examination  impossible,  the  carrier,  which  had 
notice  of  the  facts,  was  liable  for  the  expense  of  giving  the 
Pasteur  treatment,  since  it  might  have  anticipated  such  a  pre- 
caution in  the  event  of  such  delay.*4 

Baggage.  When  a  passenger  checked  baggage  on  the  same 
train,  the  carrier's  liability  continues  for  such  reasonable  time 
after  arrival  of  baggage  as  is  necessary  to  permit  the  passenger 
to  present  his  check  and  enable  the  company  to  effect  delivery.25 
In  determining  what  is  a  reasonable  time  after  arrival  of  bag- 
gage for  the  carrier's  liability  to  continue,  allowance  must  be 
made  for  the  crowded  condition  of  the  depot,  and  perhaps  other 
circumstances;  and  the  question  is  generally  one  of  fact,  but  if  the 
facts  are  undisputed,  it  is  one  of  law  for  the  court.26    A  delay 

23.  Baltimore  &  O.  C.  Terminal  A  parent  of  a  child  bitten  by  a  dog, 
R.  Co.  v.  Becker  Milling  Mach.  Co.,  suing  a  carrier  for  failure  to  deliver 
272  Fed.  933.  the  head  of  the  dog  to  laboratory 

24.  Miles  v.  American  Ry.  Ex-  until  so  decomposed  as  to  prevent  a 
press  Co.  (Ark.  1921),  233  S.  W.  successful  examination  for  rabies, 
950  could  not  recover  damages  for  mental 

a    «-..—*  .«:««  *«   ->~^a.  ^«  suffering,   since   damages  cannot  be 

A  parent  suing  an  express  com-  ^'                          —    . 

pany  for  negligent  delay  in  delivery  recovered  for  mental  suffermg  unac- 

to  laboratory  of  head  of  dog  by  whom  compamed  by  physical  injury.    Mite, 

child  had  been  bitten,  making  exam-  !^™"?°  **  J^prCSS  °*  (Ark' 

ination  for  rabies  impossible,  could  TO1'»  ***  b'  w'  yja 

not    recover    for   physical    suffering  25-    White  v.  Chicago,  M.  &  St  P. 

endured  by  child  in  taking  the  Pas-  Ry.  Co.  (Minn.  1921),  186  N.  W.  145. 

teur  treatment.     Miles  v.  American  26.    White  v.  Chicago,  M.  &  St.  P. 

Ry.  Express  Co.  (Ark.  1921),  233  S.  Ry.   Co.   (Minn.   1921),   186  N.  W. 

W.  930.  146. 
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from  the  afternoon  of  arrival  of  baggage  until  the  morning 
of  the  next  day  in  calling  therefor  is,  in  the  absence  of  special 
circumstances,  unreasonable,  so  that,  in  case  of  its  theft  during 
the  night,  the  carrier's  liability  was  merely  that  of  warehouse- 
man, and  not  of  carrier.17  Plaintiff  bought  a  ticket  from  Can- 
ton, S.  D.,  to  Hawarden,  Iowa,  and  checked  his  baggage.  The 
train  arrived  at  destination  at  2:44  p.  m.  and  about  8  a,  m.  of 
the  following  day  he  presented  his  baggage  check.  During  the 
night  the  depot,  which  contained  the  baggage  was  burglarized, 
and  his  baggage  was  stolen.  Claimant  brought  suit  for  the 
value  of  it,  and  carrier  defended  on  the  ground  that  it  was  a 
warehouseman.  In  upholding  this  contention  the  court  said:** 
"It  is  clear  that,  when  the  passenger  and  the  checked  baggage 
travel  on  the  same  train,  the  liability  of  the  carrier  continues 
for  such  reasonable  time  after  the  arrival  of  the  baggage  as  is 
necessary  to  permit  the  passenger  to  present  his  check  and  to 
enable  the  company  to  effect  delivery.  5  R.  C.  L.  216.  The  car- 
rier liability  is  rigid,  and  the  passenger  cannot  extend  it  by 
postponing  the  time  of  taking  possession  to  suit  his  own  con- 
venience. In  determining  what  is  a  reasonable  time,  allowance 
must  be  made  for  the  crowded  condition  of  the  depot,  and  per- 
haps other  circumstances,  and  the  question  is  generally  one  of 
fact;  but,  if  the  facts  are  undisputed,  the  question  is  one  of 
law  for  the  court.  Ditman  Boot  &  Shoe  Co.  v.  Keokuk  &  W. 
Ry.  Co.,  91  Iowa,  416,  59  N.  W.  257,  51  Am.  St.  Rep.  352.  The 
facts  are  not  in  dispute  in  this  case.  The  question  is  whether, 
as  a  matter  of  law,  a  delay  from  2 :44  p.  m.  until  the  next  morn- 
ing was  an  unreasonable  delay.  The  decisions  are  in  conflict 
but  the  decided  weight  of  authority  is  that,  in  the  absence  of 
special  circumstances,  a  delay  from  the  afternoon  of  one  day  un- 
til the  morning  of  the  next  is  unreasonable.  Jacobs  v.  Tutt 
(C.  C.)  33  Fed.  412;  Wiegand  v.  Central  Ry.  Co.  (C.  C)  75 
Fed.  370;  Kansas  City,  F.  S.  &  M.  R.  Co.  v.  McGahey,  63  Ark. 
344,  38  S.  W.  659,  36  L.  R.  A.  781,  58  Am.  St.  Rep.  Ill;  Nea- 
land  v.  Boston  &  Maine  Railroad,  161  Mass.  67,  36  N.  E.  592; 


27.    White  v.  Chicago,  M.  &  St.  P.         28.    White  v.  Chicago,  M.  &  St  P 
Ry.   Co.   (Minn.   1921),   186  N.  W.      Ry.  (Minn.  1921),  186  N.  W.  145. 
145. 
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Roth  v.  Buffalo  &  State  Line  R.  R.  Co.,  34  N.  Y.  548,  90  Am. 
Dec.  736;  Ouimit  v.  Henshaw,  35  Vt.  605,  84  Am.  Dec.  646;  L. 
C.  &  L  Ry.  Co.  v.  Mahan,  8  Bush  (71  Ky.)  184;  Cohen  v.  St 
L.,  I.  M.  &  S.  Ry.  Co.,  59  Mo.  App.  66;  10  C.  J.  1219.  This  con- 
struction of  the  carrier's  liability  appeals  to  us  as  just  and  we 
sustain  it.  There  are  no  special  circumstances  in  this  case.  The 
result  is  the  judgment  must  be  reversed."  A  rate  filed  with 
the  Interstate  Commerce  Commission  containing  a  limitation 
of  baggage  liability  to  $100,  unless  a  greater  value  is  declared 
by  the  owner  and  excess  charges  paid,  was  notice  of  such  lim- 
itation, and  governed  the  amount  recoverable  in  case  of  loss  as 
against  the  state  statute.29  Claimant  brought  suit  for  loss  of 
a  trunk.  Upon  his  arrival  he  gave  the  trunk  check  to  the  hotel 
porter  and  afterwards  the  hotel  porter  informed  him  that 
his  check  called  for  a  millinery  trunk,  which  did  not  belong 
to  him.  In  a  suit  against  the  railroad  company  it  was  held  that 
it  was  just  as  feasible  that  the  porter  mixed  up  the  checks,  as 
the  railroad,  and  that  the  carrier  could  not  be  liable.80  Where  a 
station  agent  went  to  claimant's  tent  at  fairgrounds  with  an 
express  package  as  agent  of  an  express  company,  but  at  the 
very  time  he  delivered  the  package  made  suggestions  about  get- 
ting trunks  to  the  station,  at  which  time  he  acquired  knowledge 
that  the  trunks  would  contain  merchandise,  which  he  after- 
wards accepted  as  baggage,  it  must  be  held,  that  he  acquired 
such  knowledge  while  acting  within  the  scope  of  his  employ- 


29.    Payne    v.     McConnell     (Tex.  McConnell   (Tex.  1921),  234  S.  W. 

1921),  234  S.  W.  942.  942. 

Under  the  Interstate  Commerce  A  contract  under  which  a  traveler 
Act,  authorizing  the  President  to  take  checked  a  suit  case  in  the  parcel 
possession  of  the  railroads,  and  the  room  of  a  railroad,  providing  that 
Act  March  21,  1918,  authorizing  the  "the  carrier  will  not  be  responsible 
President  to  initiate  rates  by  filing  for  loss,  damage,  or  detention  of 
same  with  the  Interstate  Commerce  articles  left  in  storage  for  any  amount 
Commission,  a  rate  so  filed  by  a  rail-  in  excess  of  $25,"  held  broad  enough 
road  under  the  government  was  con-  to  cover  liability  on  any  account  in- 
trolling,  and  such  rate  having  limited  eluding  negligence.  Missouri  Pac 
the  amount  recoverable  on  baggage  R.  Co.  v.  Fuqua  (Ark.  1921),  233 
to  $100,  the  owner  could  not  recover  S.  W.  926. 

more  on  an  intrastate  shipment  by  30.    Goodman   v.    Michigan   Cent, 

virtue  of  the  state  law.     Payne  v.  R.  Co.,  191  N.  Y.  S.  275. 
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ment  as  the  railroad's  agent.31  Claimant  shipped  a  trunk 
from  Americus,  Ga.,  to  Macon,  Ga.,  which  was  lost  by  the  rail- 
road. In  an  action  to  recover  the  full  value  the  carrier  set  up* 
as  a  defense  that  the  claimant  intended  to  continue  her  journey 
to  an  interstate  point  and,  therefore  its  liability  should  be  meas- 
ured by  the  limitation  of  liability  carried  in  the  baggage  check, 
which  was  valid  as  to  an  interstate  shipment,  but  not  as  a  state 
shipment.  It  appeared  that  the  claimant  was  going  to  Amer- 
icus, Ga.,  to  visit  some  relatives,  and  after  staying  with  them 
for  two  or  three  days  left  for  an  interstate  point,  rechecking  her 
baggage.  Held  that  the  trial  court  properly  left  it  for  the  jury 
to  decide  the  question  as  to  whether  the  claimant  was  travel- 
ing intrastate  or  interstate,  and  that  a  verdict  for  the  claimant 
would  not  be  disturbed  on  appeal.*2 

Punitive  Damages.  The  parent  of  a  child  bitten  by  a  dog, 
suing  an  express  company  for  negligent  delay  in  delivery  of  the 
dog's  head  to  laboratory  for  examination  for  rabies,  requiring 
the  child  to  undergo  the  Pasteur  treatment,  could  not  recover 
punitive  damages  from  the  express  company  in  the  absence  of 
facts  from  which  malice  might  be  inferred.83 


31.  Simpson  v.  Central  Vermont 
Ry.  Co.  (Vt.  1921),  115  Atl.  299. 

Where  an  agent  for  a  railroad 
went  to  claimant's  tent  at  fairground 
and  told  him  that  he  should  get  his 
trunks  ready  and  have  them  sent  to 
the  station,  at  which  time  the  agent 
ascertained  that  the  trunks  contained 
merchandise,  and  the  trunks  were 
shortly  thereafter  sent  to  the  station 
and  were  accepted  as  baggage  by 
such  agent,  agent's  knowledge,  ac- 
quired at  fairground  regarding  the 
contents  of  the  trunk  was  so  recently 
obtained  at  the  time  of  the  accept- 
ance of  the  trunks  as  baggage  that  it 
could  not  have  been  forgotten  when 
he  accepted  the  trunks,  and  his 
knowledge  was  imputed  to  his  princi- 
pal. Simpson  v.  Central  Vermont 
Ry.  Co.   (Vt.   1921),  115  At!.  299. 


In  an  action  for  loss  of  baggage, 
any  error  of  the  court  in  charging 
that,  if  defendant's  agent,  knowing 
that  trunks  contained  merchandise, 
accepted  them  as  baggage,  the  com- 
pany would  be  bound,  and  in  failing 
to  charge  that  the  knowledge  of  the 
agent  must  have  been  obtained  while 
he  was  acting  within  the  scope  of 
his  employment,  was  not  harmful  to 
the  defendant,  where  it  was  apparent 
that  the  agent  did  acquire  such 
knowledge  while  acting  within  the 
scope  of  his  employment.  Simpson 
v.  Central  Vermont  Ry.  Co.  (Vt. 
1921),  115  Atl.  299. 

32.  Davis  v.  Phillips  (Ga.  1921), 
109  S.  E.  924. 

33.  Miles  v.  American  Ry.  Express 
Co.  (Ark.  1921),  2^3  S.  W.  930. 
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Export  and  Import  Shipments.  The  intention  as  to  des- 
tination with  which  goods  are  delivered  and  accepted  for  con- 
veyance by  a  carrier  being  the  determining  factor  in  deciding 
whether  a  consignment  should  be  classified  as  foreign  or  inter- 
state commerce,  where  a  bill  of  lading  described  a  consign- 
ment of  grain  as  being  for  export,  and,  from  an  agreed  state- 
ment of  facts,  it  appeared  that  each  carload,  at  the  time  it  was 
shipped  and  at  the  time  it  was  destroyed  in  transit,  was  intend- 
ed for  transportation  to  a  point  in  Europe,  the  shipments  were 
in  the  course  of  transportation  to  a  nonadjacent  foreign  coun- 
try at  the  time  of  their  destruction,  so  that  a  stipulation  in  the 
bills  of  lading,  limiting  the  carrier's  liability  to  the  value  of  the 
grain  at  the  time  and  place  of  shipment,  was  not  contrary  to 
the  provisions  of  the  Interstate  Commerce  Act  prohibiting 
stipulations  against  recovery  of  less  than  the  full  amount  of 
the  actual  loss  or  damage  to  property  in  transit  from  one  state 
to  another,  or  for  export  to  an  adjacent  foreign  country,  nor 
did  the  purchase  of  such  bills  of  lading  by  claimants  while  the 
grain  was  in  transit,  though  it  affected  the  title  thereto,  make 
any  change  in  its  movements  or  destination  or  in  any  of  its 
commercial  characteristics.84  In  Fahey  v.  Baltimore  &  O.  R. 
Co.,  Supra.,35  the  court  said :  "Eight  carloads  of  grain,  purchased 
by  the  plaintiffs,  were  destroyed  in  accidents  while  in 
course  of  railway  conveyance  to  Baltimore  from  points 
in  Nebraska,  Michigan,  Indiana,  and  Ohio.  The  defendant 
railroad  company,  on  whose  lines  the  losses  occurred,  paid 
to  the  plaintiffs  the  value  of  the  grain  at  the  time  and  place  of 
shipment.  This  was  the  measure  of  damages  prescribed  by  the 
bills  of  lading  under  which  the  grain  was  being  transported,  but 
it  did  not  fully  compensate  the  plaintiffs  for  the  losses  actually 
sustained.  The  liability  of  the  carrier  could  not  be  thus  restricted 
unless  the  grain  was  intended  for  export  to  a  foreign  country 
not  adjacent  to  the  United  States.  If  it  was  received  for  trans- 
portation only  from  one  state  to  another,  or  was  destined  for 
export  to  an  adjacent  foreign  country,  the  carrier  was  prohibited 
by  the  Federal  Act  to  Regulate  Commerce,  and  its    amend- 


34.    Fahey  v.  Baltimore  &  O.   R.         35.    Fahey  v.  Baltimore  &  O.   R. 
Co.    (lid.    1921),    114   Atl.   905.  Co.   (Md.  1921),  114  Atl.  905. 
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ments,  for  stipulating  against  recovery  of  less  than  the  full 
amount  of  the  actual  loss,  damage,  or  injury  to  the  property  in 
transit,  and  the  limitation  of  liability  in  the  bills  of  lading  be- 
fore us  would,  under  the  express  terms  of  that  legislation,  be 
null  and  void.  33  Stat,  at  Large,  1196;  39  Stat,  at  Large,  441 
(Comp.  St.  §  8604a).  In  this  suit  to  recover  for  losses  in  addi- 
tion to  those  for  which  payment  was  made  as  provided  by  the 
bills  of  lading,  the  court  below  ruled  that  the  stipulations 
therein  as  to  the  measure  of  damages  were  valid  because  the 
grain  was  intended  for  export  to  a  nonadjacent  foreign  coun- 
try and  the  shipments  were  consequently  not  within  any  of  the 
classes  of  commerce  to  which  the  federal  statutes  apply.  Evi- 
dence tending  to  support  a  large  measure  of  recovery  was  there- 
fore excluded,  and  a  verdict  in  favor  of  the  defendant  was  direct- 
ed. The  exceptions  in  the  record  were  taken  on  account  of  those 
rulings.  In  each  of  the  bills  of  lading  the  consignment  to 
which  it  refers  is  described  as  being  'for  export/  The  record 
contains  an  agreed  statement  of  facts,  from  which  it  appears 
that  each  of  the  carloads  of  grain,  'at  the  time  it  was  so  shipped 
and  at  the  time  it  was  destroyed,'  was  'intended  for  transporta- 
tion by  railroad  from'  the  place  of  origin  'to  Baltimore,  Md.,  at 
which  point  it  was  to  be  unloaded  from  said  car  into  the  ele- 
vators of  the.  defendant  at  Baltimore  and  thereafter  loaded  out 
of  said  elevators  into  a  vessel,  or  vessels,  for  transportation 
by  water  from  Baltimore,  Md.,  to  a  point  in  Europe.'  The 
Supreme  Court  of  the  United  States,  in  a  series  of  decisions, 
has  settled  the  principle  by  which  a  question  like  the  present 
one  should  be  controlled.  The  intention  as  to  destination  with 
which  the  goods  are  delivered  and  accepted  for  conveyance 
by  the  carrier  is  held  to  be  the  determining  factor  in  such  a 
problem.  Whether  or  not  in  a  particular  case  the  bill  of  lad- 
ing discloses  that  the  shipment  is  for  export,  if  that  was  the 
real  design  with  which  it  was  started  on  the  course  of  its 
transportation,  and  if  it  would  proceed  to  a  foreign  destina- 
tion as  the  normal  result  of  the  movement  thus  originated,  it 
must  be  regarded  and  classified  as  foreign  commerce  for  the 
purposes  of  such  an  inquiry  as  the  one  with  which  we  are  now 
concerned.  In  the  case  of  Texas  &  N.  O.  R.  Co.  v.  Sabine 
Tram  Co..  227  U.  S.  Ill,  33  Sup.  Ct.  229,  57  L.  Ed.  442,  the  q«es- 
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tion  was  whether  a  shipment  of  lumber  from  an  interior  point 
in  Texas  to  Sabine,  a  seaport  of  that  state,  and  intended  by  the 
purchaser  for  export,  was  subject  as  foreign  commerce  to  the 
transportation  rates  authorized  by  the  Interstate  Commerce 
Commission  to  the  exclusion  of  the  lower  rates  imposed  by  the 
Railroad  Commission  of  Texas.  It  was  said  in  the  opinion  of 
the  court,  as  delivered  by  Mr.  Justice  McKenna:  'We  have 
had  occasion  to  express  at  what  point  of  time  a  shipment  of 
goods  may  be  ascribed  to  interstate  or  foreign  commerce  and 
decided  it  to  be  when  the  goods  have  actually  started  for  their 
destination  in  another  state  or  to  a  foreign  country,  or  delivered 
to  a  carrier  for  transportation.  Coe  v.  Errol,  116  U.  S.  517; 
Southern  P.  Terminal  Co.  v.  Interstate  Commerce  Commission, 
219  U.  S.  498,  527/  The  court  overruled  the  contention  that 
the  shipment  was  not  in  foreign  commerce  because  the  rail- 
road carrier's  contract  was  fully  and  finally  performed  when  the 
lumber  was  delivered  at  the  seaport  and  a  new  and  independ- 
ent contract  was  required  for  its  movement  beyond  that  point. 
'The  determining  circumstance/  said  the  opinion,  'is  that 
shipment  of  the  lumber  to  Sabine  was  but  a  step  in  its  trans- 
portation to  its  real  and  ultimate  destination  in  foreign  coun- 
tries. In  other  words,  the  essential  character  of  the  commerce, 
not  its  mere  accidents,  should  determine.  It  was  to  supply 
the  demand  of  foreign  countries  that  the  lumber  was  purchased, 
manufactured,  and  shipped,  and  to  give  it  a  various  character 
by  the  steps  in  its  transportation  would  be  extremely  arti- 
ficial. Once  admit  the  principle,  and  means  will  be  afford- 
ed of  evading  the  national  control  of  foreign  commerce  from 
points  in  the  interior  of  a  state.  There  must  be  transshipment 
at  the  seaboard ;  and  if  that  may  be  made  the  point  of  ultimate 
destination  by  the  device  of  separate  bills  of  lading,  the  com- 
merce will  be  given  a  local  character,  though  it  be  essentially 
foreign/  It  was  accordingly  decided  that  the  shipment  there 
in  question  must  be  classified  as  foreign  commerce,  and  that 
the  railroad  carrier  was  entitled  to  charge  the  rates  which  the 
Interstate  Commerce  Commission  had  authorized.  The  opin- 
ion from  which  we  have  quoted  reviews  earlier  decisions  by 
which  its  conclusion  is  supported.  In  Southern  P.  Terminal 
Co.  v.  Interstate  Commerce  Commission,  219  U.   S.  498,  31 
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Sup.  Ct.  279,  55  L.  Ed.  310,  one  of  the  inquiries  was  whether 
the  jurisdiction  of  the  Commission  applied  to  shipments  of 
cotton  seed  cake  and  meal  from  various  points  to  Galveston, 
Tex.,  where  the  cake  was  to  be  ground  into  meal,  on  the  ter- 
minal wharves  by  the  consignee,  and  the  meal  thus  produced, 
together  with  that  received  by  rail,  was  to  be  exported  to  for- 
eign countries.  The  answer  was  in  the  affirmative,  the  opin- 
ion, by  Mr.  Justice  McKenna,  stating  that:  'The  manufac- 
ture or  concentration  on  the  wharves  of  the  terminal  company 
are  but  incidents,  under  the  circumstances  presented  by  the 
record,  in  the  transshipment  of  the  products  in  export  trade, 
and  their  regulation  is  within  the  power  of  the  Interstate  Com- 
merce Commission.  To  hold  otherwise  would  be  to  disregard, 
as  the  Commission  said,  the  substance  of  things,  and  make 
evasions  of  the  act  of  Congress  quite  easy.  It  makes  no  differ- 
ence, therefore,  that  the  shipments  of  the  products  were  not 
made  on  through  bills  of  lading,  or  whether  their  initial  point 
was  Galveston  or  some  other  place  in  Texas.  They  were  all 
destined  for  export,  and  by  their  delivery  to  the  Galveston, 
Harrisburg  &  San  Antonio  Railway  they  must  be  considered 
as  having  been  delivered  to  a  carrier  for  transportation  to  their 
foreign  destination;  the  terminal  company  being  a  part  of  the 
railway  for  such  purposes.'  The  case  of  Railroad  Commission  v. 
Worthington,  225  U.  S.  101,  32  Sup.  Ct  653,  56  L.  Ed.  1004, 
is  also  cited  in  the  Sabine  Tram  Co.  Case  as  illustrating  the 
principle  that  'it  is  the  nature  of  the  traffic  and  not  its  acci- 
dents, which  determine  its  character*  for  the  purpose  of  its 
classification  as  interstate  or  foreign  commerce.  In  that  case 
the  shipment  of  coal  from  Ohio  mines  to  ports  of  that  state  on 
Lake  Erie  for  conveyance  thence  on  lake  vessels  was  treated 
as  interstate  traffic,  notwithstanding  the  fact  that  the  coal  was 
billed  only  to  the  points  in  the  state  from  which  it  would  be 
subsequently  shipped  by  water  to  other  destinations.  The 
principle  of  the  cases  already  cited  was  applied  in  Railroad 
Commission  v.  Texas  &  «P.  R.  Co.,  229  U.  S.  336,  33  Sup.  Ct.  837, 
57  L.  Ed.  1215,  where  the  shipment  of  18  carloads  of  logs  and 
staves,  under  local  bills  of  lading,  from  interior  points  in  Louis- 
iana to  New  Orleans  for  delivery  to  the  shipper's  or  consignee's 
order,  but  intended  for  export,  was  held  to  be  foreign  commerce, 


Digitized  by 


Google 


Ch.  VIII.  DAMAGES  RECOVERABLE  125 

and  subject  as  such  to  federal,  rather  than  to  the  state,  regu- 
lation of  freight  charges.  In  disposing  of  the  contention  to 
the  contrary,  the  court,  speaking  in  this  instance  also  through 
Mr.  Justice  McKenna,  said:  'The  argument  is  that  the  ser- 
vice rendered  by  the  railroad  companies  was  wholly  within 
the  state,  and  had  "no  contractual  or  necesary  relation  to  for- 
eign transportation."  It  was,  it  is  argued,  "manifestly  prelim- 
inary thereto,  independently  contracted  for,  and  not  necessarily 
connected  therewith."  And  the  principle  is  urged  that  "local- 
ity, therefore,  determines  the  jurisdiction  (separation  between 
federal  power  and  state  power),  unless  it  is  shown  that,  though 
the  local  movement  is  actually  within,  it  is  legally  outside  the 
state."  To  make  the  movement  within  legally  outside  of  the 
state,  appellants  insist  there  must  be  bills  of  lading  and  other 
means  of  connection  between  the  railroads  and  the  ocean  car- 
riers. To  make  application  of  this  principle,  it  is  contended 
that  "not  a  single  fact  appears  or  exists,  physical  or  other, 
which  connects  the  railroads  with  the  ocean  carrier,"  and  that 
the  intention  of  the  shippers  or  consignees  is  made  absolutely 
controlling.  To  the  principle  urged,  so  far  as  its  applicability 
to  the  case  at  bar  is  concerned,  we  may  oppose  Southern  Pacific 
Terminal  Co.  v.  Interstate  Commerce  Commission,  219  U.  S. 
498,  Railroad  Commission  v.  Worthington,  225  U.  S.  101,  and 
Texas  &  N.  O.  R.  Co.  v.  Sabine  Tram  Co.,  227  U.  S.  111.  In 
those  cases  there  was  necessarily  a  local  movement  of  freight, 
and  it  necessarily  terminated  at  the  seaboard.  But  it  was  de- 
cided that  its  character  and  continuity  as  a  movement  in  for- 
eign commerce  did  not  terminate,  nor  wafc  it  affected  by  being 
transported  on  local  bills  of  lading.  The  principle  enunciated 
in  the  cases  was  that  it  is  the  essential  character  of  the  com- 
merce, not  the  accident  of  local  or  through  bills  of  lading, 
which  determines  federal  and  state  control  over  it.  And  it  takes 
character  as  interstate  or  foreign  commerce  when  it  is  actually 
started  in  the  course  of  transportation  to  another  state  or  to 
a  foreign  country/  The  decisions  quoted  from  distinguish  the 
case  of  Gulf,  C.  &  S.  F.  R.  Co.  v.  Texas,  204  U.  S.  403,  27  Sup. 
Ct.  360,  51  L.  Ed.  540,  upon  which  the  appellant  here  specially 
relies.  The  question  in  that  case  was  whether  the  movement 
of  two  carloads  of  corn  from  Texarkana  to  Goldthwaite,  both 
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places  being  in  the  state  of  Texas,  was  to  be  regarded  as  inter- 
state commerce  on  the  theory  that  it  was  a  continuation  of  a 
shipment  of  the  corn  from  Hudson,  S.  D.,  to  Texarkana;  there 
having  been  a  sale  of  the  corn  in  transit  to  a  purchaser,  who 
contracted  and  arranged  for  its  delivery  at  Goldthwaite.  It 
was  held  that  'the  character  of  a  shipment,  whether  local  or 
interstate,  is  not  changed  by  a  transfer  of  title  during  the  trans- 
portation,' and  that  the  interstate  movement  ended  at  Tex- 
arkana, which  was  its  ultimate  destination  when  it  started 
from  the  point  of  origin  in  South  Dakota.  In  the  analogous  case 
of  Chicago,  M.  &  St.  P.  R.  Co.  v.  Iowa,  233  U.  S.  224,  34  Sup.  Ct 
592,  58  L.  Ed.  988,  Mr.  Justice  Hughes,  speaking  for  the  court, 
said:  'It  is  undoubtedly  true  that  the  question  whether  com- 
merce is  interstate  or  intrastate  must  be  determined  by  the 
essential  character  of  the  commerce,  and  not  by  mere  billing 
or  forms  of  contract.  *  *  *  But  the  fact  that  commodities  re- 
ceived on  interstate  shipments  are  reshipped  by  the  consignees, 
in  the  cars  in  which  they  are  received,  to  other  points  of  des- 
tination, does  not  necessarily  establish  a  continuity  of  movement, 
or  prevent  the  reshipment  to  a  point  within  the  same  state 
from  having  an  independent  and  intrastate  character.'  The  two 
cases  last  cited  were  plainly  different  in  essential  facts  from  the 
case  at  bar,  but  there  is  no  inconsistency  between  the  theory 
of  those  decisions  and  the  principle  by  which  the  pending  case 
must  be  governed.  The  appellants  cited  the  case  of  Myers  v. 
Baltimore  County,  83  Md.  385,  35  Atl.  144,  34  L.  R.  A.  309,  55 
Am.  St.  Rep.  349,  in  which  cattle  brought  to  this  state  by  deal- 
ers in  regular  weekly  shipments  for  sale  and  export  were  held 
not  to  be  in  course  of  transportation  beyond  the  state  while  in 
the  stockyards  here  awaiting  sale  by  the  owner  to  the  domestic 
trade,  or  selection  for  the  foreign  market,  but  were  'property 
within  the  state.'  and  subject  to  assessment  for  taxation  under 
the  laws  of  Maryland.  Several  decisions  of  the  Supreme 
Court  to  the  same  general  effect  were  cited,  Kelley  v.  Rhoads. 
188  U.  S.  1,  23  Sup.  Ct.  259,  47  L.  Ed.  359;  Pittsburgh  &  S.  Coal 
Co.  v.  Bates,  156  U.  S.  577,  15  Sup.  Ct.  415,  39  L.  Ed.  538,  and 
Brown  v.  Houston,  114  U.  S.  622,  5  Sup.  Ct.  1091,  29  L.  Ed.  257. 
Those  cases  are  all  broadly  differentiated  by  their  facts  from 
the  one  now  under  consideration.    It  is  conceded  in  this  case 
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that  the  8  carloads  of  grain,  at  the  time  they  were  shipped 
and  when  they  were  destroyed,  were  intended  for  transporta- 
tion to  Baltimore,  there  to  be  unloaded  into  the  defendant  rail- 
road company's  elevators,  and  loaded  therefrom  into  vessels 
for  export  to  Europe.  The  bills  of  lading  themselves  disclose 
that  the  shipments  were  for  export  The  plaintiffs  acquired 
tfie  Bills  of  lading  wWfe  the  grain  was  in  transit,  and  their  pur- 
pose, as  shown  by  their  testimony,  was  to  ship  it  abroad  to  fill 
orders  for  the  European  market.  If,  therefore,  the  grain  had 
arrived  in  Baltimore,  it  would  unquestionably  have  pursued  the 
intended  course  of  transfer  to  vessels  by  which  it  would  have 
been  carried  to  foreign  ports.  There  is  nothing  in  the  record 
to  suggest  that  there  would  have  been  any  break  in  the  con- 
tinuity of  the  purpose  by  which  the  shipment  was  controlled 
from  the  time  of  its  inception,  or  that  there  would  have  been 
any  interruption  of  the  processes  by  which  the  grain  was  to 
reach  the  holds  of  the  vessels  in  which  it  was  to  be  exported. 
The  purchase  of  the  bills  of  lading  while  the  grain  was  in  transit 
merely  affected  the  title  to  the  shipment,  and  made  no  change 
whatever  in  its  movement  or  destination  or  in  any  of  its  com- 
mercial characteristics.  The  facts  of  the  case,  in  our  judg- 
ment, bring  it  clearly  within  the  principle  of  the  decisions  of 
the  Supreme  Court  to  which  we  first  referred,  and  we  there- 
fore hold  that  the  shipments  of  grain,  for  the  loss  of  which  ad- 
ditional compensation  is  sought  to  be  recovered  in  this  suit, 
were  in  course  of  transportation  to  a  nonadjacent  foreign  coun- 
try, at  the  time  of  their  destruction,  and  that  the  measure  of 
damages  stipulated  in  the  bills  of  lading  is  not  contrary  to  the 
provisions  of  the  federal  statutes,  but  is  a  valid  limitation  of  the 
carrier's  liability  for  such  a  loss.  The  appellants  contend  that, 
even  though  the  validity  of  the  provision  as  to  the  limit  of 
liability  be  upheld,  the  railroad  company  is  estopped  from  re- 
lying upon  it,  because  the  appellants,  notwithstanding  their 
diligent  inquiries,  were  not  given  notice  of  the  loss  of  grain 
for  long  periods  of  time,  ranging  from  three  weeks  to  seven 
months,  after  the  various  shipments  were  due  to  arrive  in  Balti- 
more. When  the  notice  of  the  loss  was  finally  received,  the  re- 
placement value  of  the  grain  was  very  much  higher  than  at  the 
time  it  should  have  reached  the  point  of  export  in  due  course 
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of  conveyance.  The  delay  in  the  notification  that  the  grain 
was  destroyed,  and  the  loss  resulting  to  the  appellants  from 
such  delay,  for  the  basis  of  the  estoppel  which  is  said  to  prevent 
reliance  upon  the  stipulation  in  the  bills  of  lading  that  "the 
amount  of  any  loss  or  damage  for  which  any  carrier  is  liable 
shall  be  computed  on  the  basis  of  the  value  of  the  property 
(being  the  bona  fide  invoice  price,  if  any,  to  the  consignee,  in- 
cluding the  freight  charges,  if  prepaid)  at  the  place  and  time 
of  shipment.'  The  defendant  is  not  estopped  to  invoke  the  lim- 
itation of  liability  in  the  bills  of  lading  with  respect  to  any  loss 
to  which  the  provision  applies.  The  scope  of  its  application  is 
very  broad,  for  it  purports  to  restrict  'any  loss  or  damage  for 
which  any  carrier  is  liable/  A  loss  resulting  from  delay  in  de- 
livery would  be  clearly  within  the  class  of  losses*  to  which  such 
a  provision  refers.  This  was  decided  in  N.  Y.  #P.  &  N.  R.  Co.  v. 
Peninsula  Prod.  Exchange,  122  Md.  215,  89  Atl.  433  (affirmed 
in  240  U.  S.  34,  36  Sup.  Ct.  230,  60  L.  Ed.  511,  L.  R.  A.  1917A, 
193).  In  considering  a  limitation  like  the  present  one,  we  said 
in  that  case:  'Unless  the  stipulation  in  the  bill  of  lading  is  to 
be  altogether  disregarded,  the  carrier  could  not  justly  be 
charged  with  a  greater  loss  to  the  property  for  delay  in  transit 
than  would  result  from  an  absolute  failure  of  delivery.'  If,  in 
this  instance,  the  shipments  had  been  lost  after  a  delay,  how- 
ever prolonged,  in  the  course  of  the  transportation,  we  could 
not  have  enlarged  the  contractual  measure  of  damages,  and  we 
see  no  reason  to  hold  that  delay  in  giving  notice  of  the  loss 
should  exempt  it  from  the  limitation  of  liability  which  the 
parties  definitely  agreed  should  apply  to  any  loss  or  damage  for 
which  the  defendant  is  chargeable/' 

Damages  as  Warehouseman.  A  warehouseman  may  limit 
his  liability  to  an  agreed  value  of  the  article  received,  where  the 
rate*  charged  was  based  on  the  value  of  the  article.86 

36.    Missouri     Pac.     R.     Co.    v.      Puqua  (Ark.  1921),  233  S.  W.  926. 
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ACTIONS  AT  LAW  FOR  DAMAGES 

Jurisdiction  of  Interstate  Commerce  Commission.  A  con- 
signee of  coal  which  submitted  the  question  of  damages  for 
delay  in  delivery  due  to  a  dispute  over  his  reconsignment 
rights  to  the  Interstate  Commerce  Commission,  which  held 
that  he  had  failed  to  use  due  diligence  to  avoid  loss  and  could 
not  properly  be  awarded  damages  for  his  loss  was,  under  the 
interstate  commerce  law,  and  the  state  circuit  court  had  no 
Commission  as  the  forum  for  relief,  and  was  not  entitled  to 
sue  in  the  state  circuit  court.1  A*  consignee's  claim  against  a 
carrier  for  the  conversion  of  coal,  which  is  dependent  on  the 
validity  of  a  rule  adopted  by  the  company  affecting  the  recon- 
signment rights  of  the  consignee,  was  within  the  exclusive  ju- 
risdiction of  the  Interstate  Commerce  Commission  under  the 
Interstate  Commerce  Law,  and  the  state  circuit  court  had  no 
jurisdiction  of  a  counterclaim  therefor.2 

Jurisdiction  of  Courts.  Even  though  all  questions  as  to 
rates  of  an  interstate  carrier  must  be  presented  to  the  Com- 
mission in  the  first  instance,  before  recourse  is  had  to  the 
courts,  the  courts  may  determine  whether  the  tariff  rules  of 
the  carrier  on  file  apply  to  an  action  for  damages  for  the  undue 
detention  of  tank  cars,  though  such  determination  involves  a 
construction  of  the  rule.8 

Statute  or  Period  of  Limitations.  An  action  by  the  hold- 
er of  bills  of  lading  for  cotton,  issued  by  the  Director  General 
of  Railroads,  for  short  delivery,  held  barred  by  the  provision 

1.  Waters  v.  Becker  (Wise  1921),         3.    J.    C.    Francesconi    &   Co.    v. 
186  N.  W.  167.  Baltimore  &  O.  R.  Co.,  274  Fed.  687. 

2.  Waters      v.      Becker      (Wise 
1921),  186  N.  W.  167. 
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in  the  bills  requiring  suits  for  loss,  damage  or  delay  to  be 
brought  within  two  years  and  one  day  after  delivery,  or,  in  case 
of  failure  to  make  delivery  within  two  years  and  one  day  after 
a  reasonable  time  for  delivery  has  elapsed.4  In  Leigh  Ellis  &  Co. 
v.  Davis,  276  Fed.  400,  the  court  said,5  p.  401:  "This 
was  a  suit,  brought  January  28,  1921,  by  the  holder  of 
two  bills  of  lading  issued  by  the  Director  General  of  Railroads 
on,  respectively,  March  25,  1918,  and  March  26,  1918,  for  cot- 
ton shipped,  against  the  Agent  designated  by  the  President  un- 
der the  provision  of  section  206  of  the  Transportation  Act  of 
1920.  The  claim  asserted  was  based  on  the  alleged  fact  that 
the  cotton  delivered  weighed  greatly  less  than  the  weights  stat- 
ed in  the  bills  of  lading.  For  reasons  sufficiently  stated  in  the 
opinion  rendered  by  the  District  Judge  (Leigh,  Ellis  &  Co.  v. 
Payne,  274  Fed.  443),  we  are  of  the  opinion  that  the  suit  was 
barred  by  the  provision,  in  the  bills  of  lading  sued  on,  that — 
'Suits  for  loss,  damage,  or  delay  shall' be  instituted  only  within 
two  years  and  one  day  after  delivery  of  the  property,  or  in 
case  of  failure  to  make  delivery,  then  within  two  years  and 
one  day  after  a  reasonable  time  for  delivery  has  elapsed.'  It 
follows  that  the  judgment  should  be  affirmed;  and  it  is  so  or- 
dered." Where  the  Interstate  Commerce  Commission  in  rul- 
ing, in  December,  1919,  that  bills  of  lading  limiting  the  time 
for  bringing  suit  should  allow  six  months  after  the  rejection 
of  the  claim  by  the  carrier,  unless  rejected  more  than  six 
months  before  the  expiration  of  the  period  of  limitation,  entered 
no  order  but  simply  provided  that  carriers  would  be  expect- 
ed to  modify  their  bills  of  lading  in  accordance  therewith,  and 
that  further  action  might  be  taken  if  this  was  not  done,  the 
proposed  change  was  prospective  and  did  not  affect  a  bill  of 
lading  issued  in  1916.6  Claimant  brought  suit  for  failure  to 
deliver  a  shipment  more  than  two  years  and  one  day  after  a 
reasonable  time  to  make  delivery  had  elapsed.  To  a  plea  that  the 
suit  was  brought  too  late  plaintiff  contended  that  the  two  year 
and  one  day  limitation  in  the  bill  of  lading  had  been  held  un- 

4.  Leigh  Ellis  &  Co.  v.  Davis,  276         6.    Humphrey-Cornell       Co.       v. 
Fed.  400.  Hines,      Director     General      (Conn. 

5.  Leigh  Ellis  &  Co.  v.  Davis,  276      1921)   115  Atl.  561. 

Fed.  400,  401.  Under  a  provision  of  the  uniform 
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reasonable  by  the  Interstate  Commerce  Commission,  and  did 
not  apply,  relying  on  the  Decker  Case,  53  I.  C.  C.  453.  In  hold* 
ing  that  the  Decker  Case  did  not  apply  to  cases  which  arose 


bill  of  lading  as  used  in  November, 
1916,  requiring  suits  to  be  brought 
within  two  years  and  one  day  after  a 
reasonable  time  for  delivery  had 
elapsed,  such  period  did  not,  as 
claimed,  run  from  the  time  the 
claim  was  rejected  by  the  carrier,  at 
least  where  it  was  rejected  over 
three  months  before  the  expiration  of 
such  period  computed  from  the  ex- 
piration of  a  reasonable  time  for  de- 
livery, and  the  claimant  by  again 
presenting  the  claim  could  not  af- 
fect the  result  of  the  previous  de- 
nial. Humphrey-Cornell  Co.  v. 
Hints,  Direct  ot;  General  (Conn. 
1921),  115  Atl.  561. 

In  an  action  for  the  loss  of  goods 
shipped  under  a  bill  of  lading  re- 
quiring suits  to  be  brought  within  two 
years  and  one  day  after  the  expira- 
tion of  a  reasonable  time  for  delivery, 
the  trial  court's  finding  that  a  reas- 
onable time  for  delivery  would  surely 
be  considerably  less  than  six  months 
must  be  construed  as  allowing  six 
months  when  no  other  time  was  speci- 
fically named.  Humphrey-Cornell  Co. 
v.  Hines,  Director  General  (Conn. 
1921),  115  Atl.  561. 

Unless  a  bill  of  lading  requiring 
suits  to  be  brought  within  two  years 
and  one  day  after  the  expiration  of 
a  reasonable  time  for  delivery,  a  find- 
ing allowing  six  months  as  a  reason- 
able time  was  extremely  liberal, 
where  the  only  evidence  or  specific 
subordinate  fact  appearing  in  the 
finding  was  that  a  similar  shipment 
on  the  same  date  and  purporting  to 


be  in  the  same  car  was  delivered  in 
eight  days.  Humphrey-Cornell  Co. 
v.  Hines,  Director  General  (Conn. 
1921),  115  Atl  561. 

Act  of  Congress,  March  4,  1915 
(U.  S.  Comp.  St  sec.  8604a),  pro- 
viding that  it  shall  be  unlawful  for 
any  carrier  to  provide  by  contract, 
etc.,  a  shorter  period  for  the  institu- 
tion of  suits  than  two  years,  recog- 
nizes the  legality  of  a  contract  limit- 
ing the  time  within  which  an  action 
may  be  brought  Humphrey-Cornell 
Co.  v.  Hines,  Director  General  (Conn. 
1921),  115  Atl.  561. 

Under  Act  of  Congress  March  4t 
1915  (U.  S.  Comp.  St.  sec  8604a), 
a  provision  of  the  uniform  bill  of 
lading  in  use  in  November,  1916,  re- 
quiring actions  to  be  brought  within 
two  years  and  one  day  after  delivery, 
or  after  the  expiration  of  a  reason- 
able time  for  delivery,  subsequently 
declared  just  and  reasonable  by  the 
Interstate  Commerce  Commission  and 
prescribed  in  its  approved  form  of 
bill  of  lading,  was  not  necessarily 
unreasonable.  Humphrey-Cornell 

Co.  v.  Hines,  Director  General  (Conn. 
1921),  115  Atl.  561. 

Under  a  provision  of  the  uniform 
bill  of  lading  requiring  suits  to  be 
brought  within  two  years  and  one 
day  after  a  reasonable  time  for  de- 
livery has  elapsed,  ascertainment  of 
what  was  a  reasonable  time  for  de- 
livery was  a  question  of  fact  for  the 
court  in  a  case  tried  by  the  court 
Humphrey-Cornell  Co.  v.  Hines,  Di- 
rector General  (Conn.  1921),  115  Atl. 
561. 
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prior  to  such  decision,  the  court  said:T  "It  is  conceded  that 
the  bill  of  lading  under  which  the  goods  were  shipped 
was  the  uniform  bill  of  lading.  This  bill,  so  far  as  the 
condition  in  question  is  concerned,  was  in  the  form  pre- 
scribed by  the  Interstate  Commerce  Commission  in  con- 
nection with  the  elaborate  report  of  the  Commission  upon 
bills  of  lading.  Bills  of  Lading,  52  Interst.  Com.  Com'n  R.  671, 
dated  April  14,  1919.  Among  the  conditions  is  the  same  con- 
dition upon  which  this  case  was  decided  in  the  trial  court  and 
as  set  out  in  the  statement  of  facts.  The  Commission  in  this 
report  explicitly  finds  this  condition  to  be  just  and  reasonable 
and  prescribes  it  in  the  form  of  domestic  bill  of  lading  then 
adopted  by  it.  This  same  provision  was  contained  in  the  uni- 
form bill  of  lading  submitted  to  the  Commission  as  dated  April 
10  to  15,  1916.  The  Cummins  Act  of  March  4,  1915,  contains 
this  clause :  'Provided  further,  that  it  shall  be  unlawful  for  any 
such  common  carrier  to  provide  by  rule,  contract,  regulation,  or 
otherwise,  a  shorter  period  *  *  *  for  the  institution  of  suits 
than  two  years/  Act  of  March  4,  1915,  38  U.  S.  Stats,  at  Large, 
1196  (U.  S.  Comp.  Stats,  vol.  8,  §  8604a).  We  agree  with  the 
defendants  that  the  limitation  prescribed  in  this  bill  recognizes 
the  legality  of  such  a  contract  limiting  the  time  within  which 
an  action  may  be  brought  and  that  two  years  is  not  necessarily 
unreasonable.  This  Cummins  Act  is  the  first  federal  statute 
limiting  the  period  within  which  an  action  should  be  brought. 
Prior  to  the  act  the  parties  to  the  bill  of  lading  might  stipulate 
the  period,  and  such  stipulation,  if  reasonable,  was  upheld.  In 
Texas  &  .Pacific  Ry.  v.  Leatherwood,  250  U.  S.  478,  39  Sup.  Ct. 
517,  63  L.  Ed.  1096,  six  months  after  the  loss,  and  in  Missouri, 
K.  &  T.  R.  Co.  v.  Harriman,  227  U.  S.  657,  33  Sup.  Ct.  397, 
57  L.  Ed.  690,  ninety  days  after  the  loss,  was  held  reason- 
able. Various  periods  have  been  recognized  as  reasonable 
in  such  contracts,  as  one  year,  six  months,  ninety  days,  sixty 
days.  See  10  C.  J.  note  18a,  p  344.  See,  also,  Mason  v. 
M.  C.  R.  Co.,  119  Me.  195,  110  Atl.  425,  decided  in  1920.  We 
start  then  with  a  state  of  the  law  in  November,  1916,  the  date 
of  the  bill  of  lading  under  which  the  present  claim  is  made,  un- 

7.    Humphrey-Cornell  Co.  v.  Hines,      115  Atl.  563,  564. 
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der  which  a  bill  of  lading  was  then  in  use  as  a  uniform  bill  con- 
taining a  two-year  and  one-day  limitation  for  the  bringing  of 
an  action,  recognized  as  valid  by  the  Cummins  Act,  actually  in 
general  use  at  that  time  and  so  remaining,  and  finally  in  April, 
1919,  declared  to  be  just  and  reasonable  by  the  Interstate  Com- 
merce Commission  and  prescribed  in  its  approved  form  of  bill 
of  lading.  52  Interst.  Com.  Com'n  R.  671,  supra.  The  contract 
here  in  question  was  made  November  13,  1916,  and  the  rights 
of  the  parties  must  be  determined  on  the  basis  of  the  contract 
as  it  then  stood.  It  has  been  held  that  the  Cummins  Act  does 
not  apply  to  cases  arising  before  its  adoption.  Nashville,  etc. 
R.  R.  Co.  v.  Truitt  Co.,  17  Ga.  App.  236,  86  S.  E.  421.  If  the 
act  of  Congress  is  not  retroactive,  much  less  can  a  regulation  of 
the  Commission  be  retroactive.  Under  the  third  defense  two 
questions  arise:  First,  what  was  a  reasonable  time  for  the 
delivery  of  the  good3,  which  by  the  contract  was  left  open  for 
judicial  determination;  and,  second,  was  the  two-year  and  one- 
day  period  from  the  lapse  of  this  reasonable  time  allowed  by 
the  contract  for  delivery  a  reasonable  time  within  which  suit 
must  be  brought?  The  court  held  that  six  months  was  a  rea- 
sonable time  within  which  delivery  should  have  been  made  and 
that  the  two  years  and  one  day  from  the  expiration  of  the  rea- 
sonable time  for  delivery  prescribed  in  the  bill  of  lading  was  a 
reasonable  limitation  of  time  within  which  an  action  should  be 
brought.  The  plaintiff  assails  both  of  these  conclusions.  A 
caieful  consideration  of  the  reasons  of  appeal  and  the  plaintiff's 
brief  discloses,  however,  that  the  real  objection  applies  to  the 
courts  determination  of  what  the  reasonable  time  for  delivery 
should  be.  The  shipment  was  made  November  13,  1916.  The 
six  months  allowed  by  the  court  as  reasonable  for  delivery  ex- 
pired May  13,  1917.  Two  years  and  a  day  carries  us  to  May 
14,  1919.  The  action  was  brought  May  21,  1919.  By  the  terms 
of  the  contract,  clearly  stated  in  the  bill  of  lading,  the  limita- 
tion of  the  two  years  and  a  day  begins  to  run  from  the  expira- 
tion of  the  reasonable  time  for  delivery.  The  bill  of  lading  by 
its  form  leaves  the  ascertainment  of  what  is  a  reasonable  time 
for  delivery,  as  a  question  of  fact ;  in  this  case  for  the  court,  as 
the  case  was  tried  by  the  court.  In  the  memorandum  of  deci- 
sion made  part  of  the  finding  the  court  found  as  a  fact:     'A 
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reasonable  time  for  the  delivery  of  such  a  shipment  would  sure* 
ly  be  considerably  less  than  six  months/  No  other  time  being 
specifically  named,  this  must  be  construed  as  an  allowance  of 
six  months.  There  is  nothing  in  the  record  to  show  that  this 
conclusion  of  fact  was  not  entirely  warranted  by  the  facts.  The 
one  specific  subordinate  fact  appearing  in  the  finding  is  that 
the  shipment  of  the  same  kind  of  goods  to  Saltman  Bros.,  made 
on  the  same  date  and  purporting  to  be  in  the  same  car,  was  de- 
livered in  Bridgeport  eight  days  after  the  bill  of  lading  was  is- 
sued. There  is  no  foundation  for  the  claim  that  the  court  did 
not  consider  all  pertinent  facts  presented  to  it.  Indeed,  the 
claim  is  made  in  defendants'  brief  that  there  was  no  proof  before 
the  court  other  than  the  eight  days  required  for  the  shipment  to 
Bridgeport.  Certainly  the  finding  shows  none,  and  the  finding 
was  not  questioned  by  the  plaintiff.  The  period  of  six  months 
for  delivery  was,  under  the  circumstances  disclosed,  extremely 
liberal  to  the  defendants.  The  real  claim  of  the  plaintiff  is  that 
the  time  from  which  the  limitation  of  action  should  run  is  not 
the  reasonable  time  for  delivery,  as  found  by  the  court,  but  the 
time  when  the  plaintiff  was  notified  of  the  denial  of  its  claim 
by  the  defendants.  The  bill  of  lading  does  not  warrant  any 
such  interpretation.  There  is  no  relation  in  fact  or  logically  be- 
tween the  reasonable  time  for  delivery  and  the  time  when  the 
defendants  denied  the-claim,  and  to  so  hold  would  in  effect  be  to 
make  a  new  contract  The  finding  is  that  the  claim  was  denied 
January  27,  1919.  This  is  the  true  date  of  the  denial.  It  ap- 
pears that  the  plaintiff  insisted  upon  presenting  his  claim  again, 
with  the  result  that  the  denial  of  January  27,  1919,  was  affirmed 
on  April  14,  1919.  This  does  not  change  the  effect  of  the  denial 
of  January  27,  and  the  plaintiff  could  not  carry  forward  the 
time  after  the  denial  had  once  been  given  by  again  asking  for  the 
allowance  of  the  claim,  and  the  affirmance  on  April  14  does  not 
change  the  effect  of  the  denial  of  January  27.  As  we  have  seen, 
the  expiration  of  the  two  years  and  eight  days  came  May  14, 
1919,  and  the  plaintiff  under  the  terms  of  the  contract  still  had 
three  months  and  seventeen  days  from  January  27  within  which 
to  bring  his  suit  within  the  limitation  of  the  contract  This 
was  certainly  a  reasonable  time  in  which  to  bring  its  action,  and 
the  plaintiff  has  in  fact  little  cause  for  complaint  if  it  did  not 
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avail  itself  of  the  three  months  and  a  day  within  which  it  might 
have  saved  its  right  of  action  under  the  clear  terms  of  the  con- 
tract the  parties  made.  The  main  reliance  of  the  plaintiff  ap- 
pears, from  its  brief,  to  lie  in  a  decision  of  the  Interstate  Com- 
merce Commission  in  Decker  &  Sons  v.  Interstate  Commerce 
Commission,  55  Interst.  Com.  Com'n  R.  453,  decided  December 
2,  1919,  modifying  the  limitation  provision  in  the  uniform  bill  of 
lading  as  in  force  at  the  time  the  cause  of  action  in  the  present 
suit  arose.  An  examination  of  the  Decker  Case  shows  that  cases 
had  arisen  since  the  prior  ruling  upon  the  reasonableness  of  the 
bill  of  lading  mentioned  in  52  Interst.  Com.  Com'n  R.  671,  supra, 
where  the  carrier  had  not  taken  prompt  action  in  making  its 
denial  of  the  claim  and  that  such  delay  so  shortened  the  time 
between  the  denial  and  the  end  of  the  limitation  as  to  work  to 
the  disadvantage  of  the  shipper  and  also  to  furnish  an  opportun- 
ity on  the  part  of  the  carrier  for  discrimination.  On  page  460 
of  the  Decker  Case  the  Commission  said:  'Where  the  shipper 
has  complied  with  the  carrier's  requirements  in  this  respect  by 
duly  filing  his  claim,  we  think  he  is  entitled  to  a  reasonable  period 
after  the  declination  of  the  claim  within  which  to  institute  suit 
if  he  so  desires.  We  are  of  opinion  that  the  present  bill  of  lad- 
ing provisions  are  unreasonable  in  that  they  do  not  accord  the 
shipper  that  right  where  the  carrier  fails  to  take  prompt  action 
in  adjusting  the  claim.  Defendants  call  attention  to  the  practice 
of  some  shippers  of  insisting  that  claims  which  have  once  been 
definitely  declined  be  repeatedly  reopened  for  further  considera- 
tion. We  are  of  opinion  that  defendants  may  reasonably  and 
properly  provide  in  this  respect  that  the  period  prescribed  with- 
in which  suit  shall  be  instituted  after  the  declination  of  the  claim 
shall  date  from  the  definite  declination  in  writing  of  the  claim.' 
The  decision  and  order  were  as  follows :  'We  find  that  the  bill  of 
lading  provisions  in  question  were  and  are  unreasonable,  unjustly 
discriminatory,  and  unduly  prejudicial ;  and  that  reasonable  and 
nondiscriminatory  and  nonprejudicial  provisions  to  be  applied 
for  the  future  in  lieu  of  that  portion  of  the  provisions  italicized 
above  would  be  substantially  as  follows :  'Suits  for  loss,  damage 
or  delays  shall  be  instituted  only  within  two  years  and  one  day 
after  delivery  of  the  property,  or  in  case  of  failure  to  make  de- 
livery, then  within  two  years  and  one  day  after  a  reasonable 
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time  for  delivery  has  elapsed.  Provided,  however,  that  where 
claims  for  loss,  damage,  or  delay  have  been  duly  filed  with  the 
carrier  and  such  claims  have  not  been  definitely  declined  in  writ- 
ing by  the  carrier  before  the  beginning  of  the  last  six  months  of 
the  two  year  and  one  day  period,  then  suit  thereon  may  be  filed 
within  six  months  from  the  date  the  claims  are  definitely  declined 
in  writing  by  the  carrier  but  not  after.  Where  claims  for  loss, 
damage,  or  delay  are  not  filed,  or  suits  are  not  instituted  there- 
on, in  accordance  with  the  foregoing  provisions  the  carrier  will 
not  be  liable  and  such  claims  will  not  be  paid/  It  will  be  ob- 
served that  the  form  of  the  bill  of  lading  prescribing  the  two 
years  and  one  day  and  the  ascertainment  of  a  reasonable  time  for 
delivery  by  the  court  remain  unchanged,  and  as  they  have  been 
since  1916  at  least,  and  that  the  only  change  is  in  the  proviso 
clause  that,  where  the  claim  has  not  been  decided  in  writing 
prior  to  the  beginning  of  the  last  six  months  of  the  two  years 
and  one  day  period,  suit  may  be  filed  within  six  months  from 
the  date  when  the  claim  is  definitely  declined  in  writing.  This 
ruling  is  not  and  does  not  purport  to  be  a  construction  of  the 
old  bill  of  lading,  but  an  addition  of  a  new  condition  stated  in 
the  proviso,  'to  be  applied  in  the  future/  The  possible  extension 
of  the  time  from  which  the  limitation  shall  run  does  not  affect  or 
limit  or  in  any  way  change  the  duty  of  the  court  as  to  the  de- 
termination of  the  reasonable  time  for  delivery.  Nor  does  it, 
except  in  the  specific  instance  of  delay  in  a  declination  of  the 
claim  by  the  carrier,  in  any  way  affect  the  two-year  and  one- 
day  limitation.  It  introduces  a  new  and  arbitrary  element  into 
the  contract  so  as  to  avoid  the  possible  opportunity  for  dis- 
crimination, and  the  Commission  further  said :  'The  conclusions 
reached  herein  will,  of  course,  necessitate  modification  of  our 
order  in  Bills  of  Lading,  supra,  when  and  if  it  shall  take  effect. 
No  order  for  the  future  will  be  entered  at  this  time  but  defendants 
will  be  expected  to  modify  their  bill  of  lading  provisions  in  ac- 
cordance with  our  conclusions  herein.  If  this  is  not  done  within 
sixty  days,  complainants  may  bring  the  matter  to  our  attention 
for  such  further  action  as  may  be  deemed  necessary/  In  express 
terms  the  Commission  does  not  attempt  to  make  the  proposed 
change  retroactive,  but  prospective  only.  Manifestly  this  was 
the  limitation  *  on  its  authority.     It  for  the  future  changed  the 
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approved  form  of  contract  by  adding  a  new  provision.  Under 
the  contract  in  force  when  the  shipment  out  of  which  the  present 
case  arose  occurred,  the  action  was  not  brought  within  the  two 
years  and  a  day  from  the  lapse  of  the  reasonable  time  for  de- 
livery as  found  by  the  court,  and  this  was  a  valid  defense! 
Mason  v.  Maine  Central  R.  R.  Co.,  supra.  The  decision  of  the 
trial  court  having  been  based  solely  on  the  lapse  of  the  two- 
year  and  one-day  period  of  limitation,  and  the  finding  and  appeal 
being  based  on  this  specific  ground  of  decision,  we  have  no  oc- 
casion to  consider  the  claim  in  the  brief  of  the  defendants  that 
in  any  event  the  plaintiff  failed  to  show  that  the  goods  ever  came 
into  the  possession  of  the  defendant  railroad  company,  and  also 
the  claim  that  as  to  the  Director  General  the  decision  was  right 
because  he  was  not  shown  to  be  a  party  to  the  transportation 
contract.  There  is  no  error."  The  clause  in  a  bill  of  lading 
covering  an  interstate  shipment,  providing  that  action  be  brought 
for  loss  of  goods  within  2  years,  did  not  bar  an  action  brought 
more  than  2  years  after  a  misdelivery,  of  which  misdelivery 
plaintiff  was  not  informed  until  more  than  16  months  after  it 
occurred.8  In  M.  W.  Savage  Factories  v.  Canadian  Northern 
Ry.  Co.  (Minn.  1921),  184  N.  W.  367,  the  court  said:  "The 
order  bill  of  lading  under  which  the  shipment  was  made  directed 
the  delivery  to  be  made  to  the  order  of  plaintiff,  'Notify  R.  L. 
Brown,'  and  contained  this  provision:  'Suits  for  recovery  of 
claims  for  loss,  damage,  or  delay  shall  be  instituted  only  with- 
in two  years  after  delivery  of  the  property,  or,  in  case  of  fail- 
ure to  make  delivery,  then  within  two  years  after  a  reasonable 
time  for  delivery  has  elapsed.'  There  was  also  a  provision  that 
notice  of  claim  of  loss  or  damage  must  be  filed  in  writing  with- 
in four  months  after  delivery.  The  assignments  of  error  raise 
only  the  proposition  whether  the  court  erred  in  refusing  to  order 
judgment  for  defendant  because  the  suit  was  brought  more  than 
three  years  after  delivery  of  the  shipment,  and  because  the 
notice  of  claim  was  not  filed  within  the  time  limited.  The  points 
of  shipment  and  destination  were  in  this  state,  defendant  being 
the  last  carrier.    The  answer  averred  that  if  the  shipment  was 


a    Fisk  Rubber  Co.  v.  New  York,      N.  H.  &  H.  R.  R.  (Mass.  1921),  132 

N.  E.  714. 
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made  it  was  interstate.  This  was  denied  in  the  reply.  There 
was  no  finding  or  requested  finding  on  that  issue,  nor  do  the  stip- 
ulated facts  tend  to  prove  that  it  was  interstate.  We  must 
therefore  treat  it  as  intrastate.  Under  the  facts  found  the  goods 
were  delivered  by  the  defendant's  agent  to  the  party  who  was 
to  have  them.,  and  he  in  turn  paid  the  agent  the  full  purchase 
price  or  value  that  plaintiff  was  to  receive.  The  agent  was  in 
charge  of  defendant's  business  at  Roosevelt,  and  what  he  did  or 
failed  to  do  in  the  premises  must  be  held  to  be  the  act  or  omis- 
sion of  defendant.  The  legal  effect  would  then  be  that  de- 
fendant received  money  to  the  use  of  plaintiff,  and  by  failing  to 
turn  it  over  converted  it.  The  loss  sustained  by  plaintiff  from  the 
failure  to  turn  over  the  money  so  obtained  has  by  this  court 
been  held  not  to  be  a  loss  or  damage  covered  by  the  provisions  in 
the  shipping  contract  referred  to.  Bardwell  v.  American  Ex- 
press Co.,  35  Minn.  344,  28  N.  W.  925.  Therefore  the  defense 
sought  to  be  made  is  not  available  under  the  facts  found." 

Parties.10  Where  a  bill  of  lading  required  its  surrender  be- 
fore delivery  of  the  property,  the  delivering  carrier,  though  the 
freight  and  demurrage  charges  had  been  paid,  had  such  right 
f  possession  as  bailee  or  agent  as  would  support  an  action  of 
trover  against  one  obtaining  possession  without  surrendering 
the  bill.11  Under  the  Transportation  Act  directing  that  action 
arising  during  federal  control  should  be  brought  against  the 
designated  agent,  and  .that  in  suits  pending  when  control  termi- 

10.    In  an  action  against  the  initial  ance  thereof  under  false  represents- 

carrier    for   damage   to  goods    sus-  tion  that  the  goods  had  been  received 

tained   while  in  possession  of   con-  by  the  person  issuing  the  bill  and 

necting  carrier,  the  connecting  carrier  had  been  shipped,  where  it  appeared 

was  not  a  necessary  party,  in  view  of  that    defendants    had    accepted    and 

the  State  Statute  giving  initial  carrier,  retained  the  money  obtained  through 

required  to  pay  damage  caused  by  the  fraud,  held  that  they  were  es- 

connecting   carrier,    right   of    action  topped    from    questioning  plaintiffs' 

therefor  against  connecting  carrier,  title  to  the  bill.    Slutzldn  v.  Gerhard 

Ft.    Smith,    S.   &   R.   I.    R.   Co.   v.  &  Hey,  191  N.  Y.  S.  104. 
Scroggins  (Ark.  1921),  234  S.  W.  999. 

(State  Case.)  11.    New   York   Cent.    R.    Co.   v. 

In  an  action  by  a  purchaser  of  a  Freedman   (Mass.  1921),  133  N.  E. 

bill  of  lading  for  fraud  in  the  issu-  101. 
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nated  the  agent  may  be  substituted,  as  defendant  does  not 
authorize  such  substitution  in  a  suit  brought  after  the  termina- 
tion of  federal  control.11  A  suit  brought  after  the  return  of 
the  railroad  to  its  owners  for  injuries  occurring  during  federal 
control  should  be  commenced  against  the  Agent  designated  by 
the  President  according  to  the  Transportation  Act.18  A  com- 
plaint that  there  has  been  a  misjoinder  of  parties  defendant 


12.  Currie  v.  Louisville  &  N.  R. 
Co.    (Ala.   1921),  90  Sou.  313. 

13.  Currie  v.  Louisville  &  N.  R. 
Co.  (Ala.  1921),  90  Sou.  313. 

Where  a  railroad  and  train  which 
caused  an  injury  were  in  the  exclusive 
control  of  the  United  States  govern- 
ment under  the  Interstate  Commerce, 
it  alone  was  liable.  Currie  v.  Louis- 
ville &  N.  R.  Co.  (Ala.  1921),  90  Sou. 
313. 

A  railroad  corporation  is  not  liable 
for  injuries  resulting  from  the  negli- 
gent acts  of  agents  of  the  Director 
General  of  Railroads  while  he  was  in 
control  of  the  railroad.  Arkansas 
Central  R.  Co.  v.  Walker  (Ark. 
1921),  234  S.  W.  619. 

Where,  in  a  suit  for  injury  sus- 
tained through  the  negligence  of  a 
railroad  during  the  period  it  was 
under  control  of  government,  suit 
was  improperly  brought  against  the 
railroad  instead  of  against  the  agent 
designated  by  the  President  to  de- 
fend suits  after  the  government  had 
released  the  control  to  the  owners, 
it  is  not  proper  to  amend  the  com- 
plaint by  striking  out  the  name  of  the 
railroad  company  and  inserting  the 
name  of  the  agent.  Currie  v.  Louis- 
ville &  N.  R.  Co.  (Ala.  1921),  90 
Sou.  313. 

In  Currie  v.  Louisville  &  N.  R. 
Co.  (Ala.  1921),  90  Sou.  313,  the 
court  said,  p.  314 : 

"A  granting  of  the  motion  to  sub- 


stitute John  Barton  Payne,  the 
Agent  designated  by  the  President, 
as  the  sole  party  defendant,  would 
work  an  entire  change  of  the  party 
defendant  and  thereby  offend  our 
amendment  laws,  and  this  substitution 
is  not  authorized  under  the  federal  act 
of  Congress,  as  it  was  not  a  pending 
cause  when  the  federal  control  termi- 
nated. Hence  there  was*  no  error  in 
refusing  the  motion.  Section  206  of 
Transportation  Act  Feb.  28,  1920; 
Mo.  Pac  R.  R.  Co.  v.  Ault,  255  U.  S. 

,  41  Sup.  Ct  593,  66  L.  Ed. ; 

section  5367,  Code  1907;  Leaird  v. 
Moore,  27  Ala.  326;  Davis  Ave.  R. 
R.  Co.  v.  Patrick  Mallon,  57  Ala. 
168;  Rarden  Mer.  Co.  v.  Whiteside, 
145  Ala.  617,  39  South.  576;  McDou- 
gal  v.  L.  &  N.  R.  R.  Co.,  17  Ala. 
App.  468,  85  South  880." 

In  an  action  against  a  carrier  and 
the  Director  General  of  Railroads  for 
the  loss  of  a  mule  shipped,  held  that 
no  liability  rested  on  the  railroad 
company,  but  that  the  Director  Gen- 
eral of  Railroads  was  liable  for  the 
loss,  in  view  of  the  Federal  Control 
Act,  under  which  no  liability  from 
the  operation  of  railroads  by  the  Di- 
rector General  is  imposed  on  the  rail- 
road company.  Arkansas  Cent  R. 
Co.  v.  McCuen  (Ark.  1921),  234 
S.  W.  617. 

Federal  control,  under  the  acts  of 
Congress  and  the  proclamations  and 
orders  of  the  President  of  the  United 
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should  be  called  to  the  attention  of  the  district  court  before 
trial,  and  it  is  too  late  to  raise  this  objection  for  the  first  time 
in  the  appellate  court.14 

Pleading.15  The  evidence  on  demurrer  to  a  complaint  thereto 
must  be  viewed  in  the  light  most  favorable  to  plaintiff,  giving  him 
the  benefit  of  every  legitimate  inference  which  may  be  fairly  and 


States  and  the  director  General  of 
Railroads,  while  effecting  a  con- 
solidation of  the  physical  control  of 
the  different  transportation  systems, 
did  not  effect  a  consolidation  of  the 
individual  companies,  as  far  as  their 
respective  legal  rights  and  liabilities 
were  concerned.  Missouri  Pacific  R. 
Co.  v.  Ault  (decided  June  7,  1921), 

255  U.  S. ,  41  Sup.  Ct.  593,  595, 

596,  65  L.  Ed. ;  Hines  v.  McCook, 

25  Ga.  App.  395  (103  S.  E.  690)  ;  4 
A.  L.  R.  1680,  case  notes ;  10  A.  L.  R. 
956,  notes ;  8  A.  L  R.  969,  notes ;  13 

A.  L.  R.  1023,  notes.  Hence  the  al- 
legation that  the  receiving  and  rout- 
ing agent,  making  the  misleading 
statements,  was  the  agent  of  the  Di- 
rector General,  did  not  amount  to  an 
allegation  that  he  was  the  agent  of 
the  delivering  carrier  that,  as  a  ware- 
houseman, made  and  collected  the  de- 
murrage charge  after  the  termination 
of  the  transportation.  Payne  v.  Mon- 
roe (Ga.  1921),  110  S.  E.  34. 

14.  Mayhall  &  Neible  v.  Chicago, 

B.  &  O.  R.  Co.  (Nebr.  1921),  185 
N.  W.  326. 

For  misjoinder  of  railroad  com- 
pany in  action  by  shipper  for  damage 
during  federal  control,  judgment  for 
plaintiff  will  be  reversed  as  to  such 
company;  RJhodes  v.  Missouri  Pac 
R.  Co.  (Mo.  1921),  234  S.  W.  1026. 

15.  In  a  shipper's  action  for  the 
loss  of   sheep  through   drinking   un- 


wholesome water  in  a  yard  fur- 
nished by  defendant,  it  was  not  error 
to  exclude  the  shipping  contract  to 
show  that  the  shipper  himself  under- 
stood to  unload  the  sheep  and  that  he 
was  guilty  of  contributory  negligence ; 
no  such  defense  nor  any  special  con- 
tract having  been  pleaded.  Byram 
v.  Payne  (Utah  1921),  201  Pac.  401. 

In  shipper's  action  against  railroad 
for  nondelivery  following  railroad's 
delivery  of  goods  to  shipper's  agent, 
pursuant  to  agent's  plan  to  defraud 
shipper,  special  defense,  alleging  that 
shipper  was  negligent  in  permitting 
such  agent  to  handle  shipments  and 
have  possession  of  bills  of  lading  in 
the  manner  in  which  such  agent  had 
possession  of  the  bills  of  lading,  held 
demurrable  for  lack  of  any  direct  al- 
legation that  the  agent  did  handle 
shipments  and  did  have  possession  of 
the  bills  of  lading  in  connection  with 
the  shipper's  business.  Hartford 
Distillery  Co.  v.  New  York,  N.  H.  & 
H.  R.  Co.  (Conn.  1921),  115  Atl. 
488. 

A  cause  of  action,  predicated  on  a 
common-law  count  of  fraud  in  issu- 
ing a  bill  of  lading  under  false  rep- 
resentations that  the  goods  had  been 
received  by  defendant,  may  properly 
be  united  with  another  cause  of  action 
for  the  fraudulent  issuance  of  the 
bill  in  violation  of  the  state  and  fed- 
eral law ;  both  causes  of  action  being 
based  on   deceit   resulting  from  the 
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reasonably  drawn  therefrom.16  Where  a  carrier,  surrendering 
goods,  to  the  consignee  by  mistake  without  requiring  surrender 
of  the  bill  of  lading,  sued  the  consignee  in  trover,  and  subse- 
quently took  an  assignment  of  the  shipper's  cause  of  action  for 
the  purchase  price,  the  bringing  of  the  action  in  trover  was  not 
an  election  preventing  it  from  prevailing  in  an  action  subse- 
quently brought  on  the  contract.17 

Counterclaims.18 

Burden   of   Proof.     Negligence   in    transportation   will   be 
presumed  from  arrival  of  goods  at  destination  in  damaged  con- 


fraudulent  issue  of  the  bill.  Slutzkin 
v.  Gerhard  &  Hey,  191  N.  Y.  S.  104'. 

A  shipper's  petition  in  action 
against  carrier  held  not  subject  to 
general  demurrer,  where  although 
not  in  specific  words  charging  that 
defendant  was  guilty  of  actionable 
negligence,  it  set  up  the  facts  that 
the  loading  pens  were  so  muddy  as 
not  to  be  proper  for  loading  of  cat- 
tle, etc.,  under  the  state  statutes  and, 
although  it  did  not  specifically  set  up 
true  measure  of  damages,  charged 
that  the  cattle  were  deteriorated  in 
value  in  a  definite  sum  on  account  of 
being  covered  with  mud  when  loaded. 
Lancaster  v.  Sayles  (Tex.  1921),  234 
S.  W.  227. 

A  carrier  waived  its  lien,  if  it  ever 
had  any,  on  rails  delivered  to  it, 
where,  on  demand  for  the  rails  by  a 
pledgee,  it  failed  to  set  up  any  lien, 
and  when  sued  in  replevin  set  up  no 
claim  of  a  lien.  Yokohama  Specie 
Bank  v.  Trans-Oceanic  Co.  (Calif. 
1921),  202  Pac  346. 

16.  Rhodes  v.  Missouri  Pac.  R. 
Co.  (Mo.  1921),  234  S.  W.  1026. 

17.  New  York  Cent.  R.  Co.  v. 
Freedman  (Mass.  1921),  133  N.  E. 
101. 

Where   a   carrier,  by   mistake   de- 


livering goods  shipped  under  an  or- 
der bill  of  lading  without  requiring 
its  surrender ,  sued  in  trover  and 
thereafter  settled  with  the  shipper, 
took  an  assignment  of  its  cause  of 
action  for  the  purchase  price  and  sued 
on  contract,  the  court  on  the  trial 
together  of  the  two  actions  properly 
refused  to  require  it  to  elect  or  to 
charge  that  there  could  be  a  ver- 
dict for  plaintiff  in  only  one  case ;  the 
court  having  charged  that  there 
could  be  but  one  satisfaction.  New 
York  Cent.  R.  Co.  v.  Freedman 
(Mass.  1921),  133  N.  E.  101. 

18.  In  a  carrier's  action  on  an  as- 
signment of  the  shipper's  claim  for 
the  purchase  price  against  the  con- 
signee who  had  obtained  possession 
without  surrendering  the  bill  of  lad- 
ing, evidence  that  lamps  were  broken 
when  received  held  not  to  require  an 
abstract  instruction  as  to  defendant's 
right  to  recoupment,  where  the  nature 
of  the  breakage  or  whether  it  di- 
minished the  value  of  the  lamps  was 
not  shown.  New  York  Cent.  R.  Co. 
v.  Freedman  (Mass.  1921),  133  N.  E. 
101. 

In  an  action  by  a  carrier  which 
delivered  goods  without  the  surrender 
of  the  bill  of  lading  and  subsequently 
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dition."  In  an  action  for  damages  to  a  shipment  of  cotton  de- 
layed in  transportation,  a  notation  on  the  bill  of  lading,  showing 
the  cotton  was  received  by  the  carrier  in  apparent  good  order, 
made  out  a  prima  facie  case.20  "Prima  facie  evidence"  means 
sufficient  evidence  upon  which  a  party  will  be  entitled  to  re- 
cover if  his  opponent  produces  no  further  testimony.11  In 
Eckman  Chemical  Co.  v.  Chicago  &  N.  W.  Ry.  Co.  (Neb.  1921) , 
185  N.  W.  444,  the  court  said,  M  p.  445:  "May  27,  1919,  the 
appellee  shipped  over  the  railroad,  then  being  operated  by  ap- 
pellant, a  carload  of  charcoal.  Said  shipment  began  in  Chicago, 
Illinois,  and  ended  in  Omaha,  Nebraska.  The  charcoal  was  de- 
livered to  the  appellant  in  Chicago,  Illinois,  in  good  condition, 
and  when  it  arrived  in  Omaha,  Nebraska,  it  was  on  fire.  A  por- 
tion of  the  charcoal  was  salvaged;  but  a  large  part  of  it  was 
ruined,  and  appellee  seeks  to  recover  its  damages  for  the  loss. 
The  case  was  tried  to  a  jury,  and  a  verdict  was  returned  for  ap- 
pellee in  the  sum  of  $201.38.  A  motion  for  a  new  trial  was 
overruled  and  judgment  was  rendered  for  $201.38.  The  court 
also  allowed  an  attorney  fee  for  appellee  in  the  sum  of  $100  and 
ordered  the  same  taxed  as  costs  against  appellant.  'A  common 
carrier  of  goods  insures  their  safe  delivery  to  the  consignee 
against  loss  or  injury  from  whatever  cause  arising,  except  only 
the  act  of  God,  the  public  enemy,  or  some  other  cause  which 
would  exempt  it  from  liability  at  common  law,  and  where  loss 
or  injury  to  freight  while  in  a  carrier's  possession  is  shown,  a 
prima  facie  case  is  established,  and  it  then  devolves  upon  the 
carrier  to  bring  itself  within  one  of  the  exceptions  allowed  by 
the  common  law.'  Nelson  &  Co.  v.  Chicago  &  N.  W.  R.  Co.,  102 
Neb.  439,  167  N.  W.  574;  Duncan  v.  Great  N.  Ry.  Co.,  17  N.  D. 
610,  118  N.  W.  826,  19  L.  R.  A.  (N.  S.)  952.  It  seems  to  be 
established  by  the  evidence  that  the  charcoal  was  delivered  to 


settled  with  the  shipper  and  sued  the  (Mass.  1921),  133  N.  E.  101. 

consignee  in  trover  and  on  an  as-  19.    Hines     v.     Buchanan      (Va. 

signment  of  the  shipper's  claim  where  1921),  109  S.  E.  219. 

there  was  no  evidence  bearing  upon  20.    Payne  v.  Orton  (Ark.  19M), 

defendant's  claim  of  recoupment,  the  234  S.  W.  469. 

refusal   of    requested   rulings   relat-  21.    Eckman  Chemical  G>.  v.  Chi- 

ing   thereto   was    immaterial.     New  cago  &  N.  W.  Ry.  (Nebr.  1921),  185 

York    Cent    R.    Co.    v.    Freedman  N.  W.  444. 
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the  carrier  in  Chicago  in  good  condition.  The  bill  of  lading  re- 
cites that  the  charcoal  was  delivered  in  good  condition,  except  as 
noted,  and  no  notations  appear.  When  the  charcoal  arrived  in 
Omaha,  it  was  on  fire.  This  is  sufficient  to  raise  a  presumption 
that  the  damage  resulted  from  some  cause  other  than  one  which 
would  exempt  the  company  from  liability.  This  presumption, 
however,  is  not  evidence  and  expires  when  sufficient  evidence 
is  introduced  of  facts,  out  of  which  the  damage  grew,  to  sup- 
port a  finding  that  the  damage  was  from  a  cause  for  which  the 
company  would  not  be  liable.  Appellant  contends  sufficient 
evidence  was  introduced  to  overthrow  this  presumption.  If 
this  be  true,  the  trial  court  erred  in  the  instruction  complained 
of  and  in  refusing  the  two  offered  on  this  subject  by  appellant. 
In  fact,  this  presumption  is  the  basis  of  nearly  all  alleged  er- 
rors. Appellant,  to  sustain  his  position,  cites  Nebraska  cases  and 
many  other  authorities.  We  will  examine  only  a  few  of  the  de- 
cisions, for  when  the  principle  upon  which  these  decisions  rests  is 
rightly  understood  appellant's  contentions  are  fully  met.  First 
let  us  examine  Nye-Schneider-Fowler  Co.  v.  Chicago  &  N.  W. 
R.  Co.,  105  Neb.  151,  179  N.  W.  503.  This  was  a  shipment  of 
live  stock.  There  was  evidence  in  the  above  case  of  the  dis- 
position of  hogs  to  pile  up  to  get  fresh  air,  and  of  the  presence 
of  cholera,  and  that  some  of  the  hogs  died  from  congestion  of  the 
lungs,  and  other  evidence  tending  to  rebut  the  presumption, 
and  the  court  said :  'Such  presumption,  however,  is  not  evidence 
and  is  destroyed  when  actual  evidence  is  introduced  of  the  facts 
out  of  which  the  damage  occurred.  When  evidence  of  such 
facts  appears  and  is  sufficient  to  sustain  a  finding,  the  presump- 
tion expires.'  Appellant  also  cites  Wente  v.  Chicago,  B.  &  Q. 
R.  Co.,  79  Neb.  175,  115  N.  W.  859.  15  L.  R.  A.  (N.  S.)  756.  In 
this  case  a  stallion  was  shipped  and  there  was  a  caretaker.  It  is 
disclosed  in  this  case  that  the  horse  was  shipped  in  a  box  car 
suitable  for  the  purpose.  The  horse  was  provided  bedding,  hay, 
grain,  and  water.  There  is  no  dispute  that  a  horse  might  be 
confined  in  a  car  during  a  journey  of  from  a  week  to  ten  days 
without  danger  from  confinement.  There  was  no  request  that 
the  horse  be  unloaded  en  route.  Under  such  circumstances 
the  court  held  that  the  presumption  under  consideration  has  no 
weight  as  against  such  facts.    'A  presumption  of  law  is  a  rule  of 
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law  announcing  a  definite  probative  weight  attached  by  juris- 
prudence to  a  proposition  of  logic.  It  is  an  assumption  made 
by  the  law  that  a  strong  inference  of  fact  is  prima  facie  correct, 
and  will  therefore  sustain  the  burden  of  evidence,  until  con- 
flicting facts  on  the  point  are  shown.  Where  such  evidence  is 
introduced,  the  presumption  at  law  is  functus  officio  and  drops 
out  of  sight.  22  C.  J.  124,  §  61.  The  presumption,  when  the  op- 
posite party  has  produced  prima  facie  evidence,  has  spent  its 
force  and  served  its  purpose,  and  the  party  then,  in  whose  favor 
the  presumption  operated,  must  meet  his  opponent's  prima  facie 
evidence  with  evidence,  and  not  presumptions.  A  presumption 
is  not  evidence  of  a  fact,  but  purely  a  conclusion.  Peters  ▼. 
Lohr,  24  S.  D.  605,  124  N.  W.  853.  See  1  Elliott,  Law  of  Evi- 
dence, §§  91-93;  Wigmore,  Evidence,  §§  2490,  2491.  There  is  a 
presumption  of  ownership  from  the  possession  of  property;  but 
this  obtains  only  in  cases  where  there  is  no  actual  evidence  of 
ownership.  A  presumption  means  a  rule  of  law  that  courts  and 
judges  shall  draw  a  particular  inference  from  a  particular  fact, 
or  from  particular  evidence,  unless  and  until  the  truth  of  such 
inference  be  disproved.  *  *  *  When  evidence  of  actual 
ownership  is  introduced,  the  fact  of  possession  loses  its  pre- 
sumptive character/  First  Natl.  Bank.  v.  Adams,  82  Neb.  801, 
118  N.  W.  1057.  Prima  facie  evidence  means  sufficient  evi- 
dence upon  which  a  party  would  be  entitled  to  recover,  pro- 
viding his  opponent  produced  no  further  testimony.  4  Wig- 
more,  Evidence,  §  2494.  From  the  foregoing  authorities,  we  ad- 
duce the  test  or  principle  to  be  that,  where  the  party  having  the 
burden  in  the  first  instance  proves  facts  and  circumstances 
that  raise  a  presumption  of  law,  rebuttable  in  its  nature  in  his 
favor  he  has  made  a  prima  facie  case  and  is  entitled  to  recover, 
unless  the  other  party  offers  prima  facie  evidence  to  the  con- 
trary as  to  the  facts  out  of  which  the  presumption  grows.  When 
he  has  done  this,  the  presumption  expires.  In  the  case  at  bar 
appellee  proved  the  charcoal  was  delivered  to  the  carrier  in  Chi- 
cago in  good  condition  and  arrived  in  Omaha  in  bad  condition. 
Hence,  the  appellee  had  a  right  to  rest  on  the  legal  presumption 
thus  raised,  as  he  had  made  a  prima  facie  case.  Now  appellant 
could  meet  this  condition  by  showing  the  charcoal  was  not  re- 
ceived in  good  condition,  or  that  it  did  not  arrive  in  bad  condi- 
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tion ;  or  appellant  might  prove,  as  he  alleged  in  his  answer,  that 
the  fire  'was  caused  solely  by  spontaneous  combustion  or  other 
natural  causes  inherent  in  the  goods.'  However,  appellant  of- 
fered no  evidence  of  spontaneous  combustion.  No  evidence  was 
offered  to  the  effect  that  charcoal  is  liable  or  predisposed  to 
spontaneous  combustion.  We  cannot  presume  that  charcoal  is 
predisposed  to  spontaneous  combustion.  Indeed,  the  writer  be- 
lieves that,  since  charcoal  is  produced  by  driving  out  the  gases, 
and  moisture  content,  by  means  of  heat,  the  contrary  is  the  fact. 
Appellant  complains  of  instruction  No.  6,  given  on  the  court's 
own  motion.  Appellant  says  that  this  instruction  entirely  elim- 
inated from  the  consideration  of  the  jury  certain  fundamental 
defenses  offered  by  well-established  rules  of  law,  and  authorized 
a  finding  in  favor  of  the  plaintiff,,  regardless  of  any  showing 
on  behalf  of  the  defendant  that  the  fire  was  due  to  spontaneous 
combustion,  or,  in  other  words,  to  the  inherent  nature  of  the 
goods.  The  court  was  right  in  giving  this  instruction,  for  the 
reason  that  there  was  no  evidence  in  support  of  appellant's  con- 
tention as  to  spontaneous  combustion.  The  court  was  also 
right  in  refusing  the  instructions  offered  by  appellant  as  to  spon- 
taneous combustion  for  the  same  reason.  Appellant  seems  to 
think  that  his  evidence,  that  the  shipment  was  made  under  seal 
and  arrival  with  the  seal  intact,  that  the  car  was  a  new  car  and 
in  first  class  order,  and  did  not  leak  and  had  an  iron  roof,  and 
that  the  charcoal  burned  a  hole  through  the  car,  and  that  the 
charcoal  was  on  fire  near  the  center  of  the  car  and  two  feet  above 
the  floor,  established  the  fact  that  the  charcoal  must  have 
burned  by  spontaneous  combustion.  But  not  so.  Such  proof 
simply  showed  that  the  common  carrier,  an  insurer  of  the  goods 
it  shipped,  was  making  an  honest  effort  to  do  its  duty.  But 
such  proof  does  not  meet  the  presumption  at  all.  There  must 
be  sufficient  evidence  introduced  of  the  facts,  out  of  which  the 
damage  grew,  to  support  a  finding  that  the  damage  was  from 
a  cause  for  which  the  appellant  would  not  be  liable.  Appellant's 
contentions  all  revolve  around  this  presumption  upon  which  ap- 
pellee relies.  We  are  satisfied  his  position  is  untenable.  He 
cites  many  cases,  but  we  are  unable  to  find  any  not  in  accord 
with  the  foregoing,  and  conclude  the  record  is  without  substan- 
tial error."    A  shipper  of  hogs  knowingly  accepted  a  filthy  car 
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containing  chicken  manure  in  which  to  make  his  shipment,  but 
complained  of  the  condition  of  the  car  at  the  time  he  accepted  it. 
Upon  arrival  at  destination  some  of  the  hogs  were  dead.  Held, 
that  although  it  was  a  close  question,  the  claimant  was  entitled 
to  go  to  the  jury  on  the  question  as  to  whether  the  condition  of 
the  car  caused  the  death  of  his  hogs,  and  if  so  he  was  entitled  to 
recover.28  While  it  may  be  that,  in  an  interstate  case,  a  cause 
of  action  can  be  stated  in  the  petition  for  loss  of  livestock  based 
merely  on  the  carrier's  common-law  liability,  this  merely  enables 
plaintiff  to  make  a  prima  facie  case  without  affirmatively  show- 
ing how  the  shipment  was  damaged,  and  when  the  evidence  is  all 
in,  if  there  is  no  presumption  against  the  carrier  or  it  is  mani- 
fest that  the  loss  was  not  influenced,  affected,  or  brought  about 
by  any  failure  of  the  carrier  to  perform  its  duty,  there  can  be 
no  liability.24  In  a  shipper's  action  for  the  death  of  sheep  from 
drinking  poisonous  water  furnished  by  the  carrier,  the  burden 
was  on  plaintiff  to  show  defendant's  negligence.25  Under  the 
Carmack  Amendment,  the  burden  of  proving  actual  negligence 
causing  delay  of  an  interstate  stock  shipment  is  on  the  shipper, 
and  unusual  delay  in  transporting  a  shipment  is  not  presumptive 
evidence  of  negligence.2*  When  a  mule  is  loaded  in  a  car  in 
good  condition  and  delivered   injured,  the  burden   rests  upon 


23.  Rhodes  v.  Missouri  Pac  R. 
Co.   (Mo.  1921),  234  S.  W.  1026. 

24.  Bragg  v.  Payne,  Agent  (Mo. 
1921),  235  S.  W.  148. 

A  shipper  whose  case  against  a  car- 
rier is  based  on  a  specific  act  of  neg- 
ligence, as  failure  to  furnish  a  clean 
car  as  required  by  the  State  Law, 
and  not  on  the  common-law  liability 
of  the  carrier  as  an  insurer,  has  the 
burden  of  proving  that  such  negli- 
gence caused  or  was  an  active  co- 
operative cause  in  producing  the 
damage.  Rhodes  v.  Missouri  Pac. 
R.  Co.  (Mo.  1921),  234  S.  W.  1026. 

In  an  action  for  loss  by  fire  of 
goods  left  in  a  waiting  room,  the 
burden  was  on  defendant  to  show 
full  compliance  with  the  state  law,  in 


order  to  make  a  schedule  of  rates 
specified  therein  available  for  its 
protection,  though  in  sustaining  this 
burden  defendant  was  aided  by  a  pre- 
sumption that  the  statute  had  been 
fully  complied  with,  arising  from  the 
fact  that  non-compliance  was  penal- 
ized under  the  state  law;  but  this 
presumption  was  not  conclusive,  and 
the  burden  of  proof  remained  on  the 
defendant,  and  a  question  was  for 
the  jury,  unless  proof  and  inferences 
were  all  in  its  favor.  Simpson  v. 
Central  Vermont  Ry.  Co.  (Vt.  1921), 
115  Atl.  299. 

25.  Byram  v.  Payne  (Utah  1921), 
201  Pac.  401. 

26.  Holland  v.  Hines  (Mo.  1921). 
234  S.  W.  366. 
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the  railroad  company  to  show  that  the  loss  was  caused  by  the 
inherent  viciousness  of  the  animal,  and  if  it  does  not  do  so  the 
evidence  is  sufficient  to  warrant  a  verdict  for  the  claimant.27 

Competency  of  Witnesses.*8  In  an  action  for  the  purchase 
price  of  used  arc  lamps,  the  testimony  of  a  witness  who  had 
been  in  the  business  of  selling  new  and  second-hand  metals 
for  20  years,  had  dealt  in  second-hand  arc  lamps  of  the  kind 
sold  defendant,  which  were  well-known  lamps  of  standard  form, 
and  who  was  familiar  with  their  construction  and  value,  held 
properly  permitted  to  testify  as  to  their  metal  contents  and  its 


27.  Arkansas  Cent.  R.  Co.  v.  Mc- 
Cuen  (Ark.  1921),  234  S.  W.  617. 

In  an  action  for  injuries  to  ani- 
mals alleged  to  have  been  received 
between  certain  points  on  defend- 
ant carrier's  line,  testimony  that  the 
animals  looked  like  they  had  been 
knocked  down  in  the  car  "by  a  heavy 
jerk  or  something"  was  too  vague  to 
be  of  value,  and  was  obviously  the 
mere  conjecture  of  the  witness,  and 
was  insufficient  to  show  negligence 
of  the  carrier.  Atlantic  Coast  Line 
R.  Co.  v.  J.  S.  Carroll  Mercantile 
Co..  89  Sou.  509. 

In  a  shipper's  action  against  car- 
rier for  the  loss  of  a  mule,  evidence 
held  sufficient  to  sustain  a  judgment 
for  plaintiff;  the  carrier  not  having 
shown  that  the  loss  was  caused  by 
the  inherent  viciousness  of  the  ani- 
mal itcdf.  Arkansas  Cent.  R.  Co.  v. 
McCuen  (Ark.  1921),  234  S.  W.  617. 

28.  In  an  action  against  a  railroad 
for  damage  to  cotton  occurring  dur- 
ing transportation,  instruction  that, 
if  damage  was  caused  by  different 
causes  for  only  one  of  which  the 
defendant  was  individually  responsi- 
ble, plaintiff  had  the  burden  of  dis- 
tinguishing the  damage  resulting  from 
the  cause  for  which  defendant  was 
responsible  from  that  resulting  from 


other  causes,  held  properly  re- 
fused, in  that  it  ignored  the  question 
of  liability  for  concurring  negligence. 
Ft.  Smith,  S.  ft  R.  I.  R.  Co.  v. 
Scroggins  (Ark.  1921),  234  S.  W. 
999.     (State  Case.) 

Carrier  cannot  complain,  in  an  ac- 
tion by  consignee  for  damage  to  ship- 
ment that  court  erred  in  permitting 
plaintiff  to  testify  as  to  the  contents 
of  a  bill  of  lading  issued  by  initial 
carrier,  where  it  is  not  shown  any  ob- 
jection was  made,  or  that  any  excep- 
tion was  taken.  Vandalia  R.  Co.  v. 
LaRosa  (Ind.  1921),  133  N.  E.  152. 

In  Berlinger  v.  Director  General  of 
Railroads  (Nebr.  1921),  184  N.  W. 
914,  the  court  said,  p.  915: 

"The  defendant  further  con- 
tends that  certain  testimony,  offered 
as  that  of  an  expert,  of  one  Pruss, 
a  dealer  and  shipper  of  live  stock, 
and  given  in  response  to  a  hypo- 
thetical question,  should  have  been 
excluded.  The  question  propounded 
to  the  witness  was  as  follows:  'As- 
suming, Mr.  Pruss,  that  47  head  of 
cattle,  weighing — Western  cattle  of 
a  class  of  good  to  choice — weighing 
in  Omaha  on  October  8th  about  53,- 
590  pounds,  were  shipped  on  the  11th, 
the  evening  of  the  11th  day  of  Oc- 
tober, 1918,  to  South  St.  Joseph,  ar- 
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market  value  as  junk,  over  the  objection  that  he  had  not  seen 
the  particular  lamps  and  did  not  know  when  they  were  made.2* 
In  an  action  for  damages  from  the  negligent  handling  of  a  car- 
load of  mules,  testimony  of  one  of  the  owners,  who  accompanied 


riving  there  on  October  12,  1918, 
being  held  in  the  stockyards  pens 
Saturday,  Sunday,  and  were  placed 
on  the  market  Monday  morning  fol- 
lowing, and  assuming  further  that 
the  market  for  that  class  of  cattle  in 
South  St.  Joseph  on  October  11,  1918, 
was  $13.50  to  $14.75,  could  you  state 
what  the  difference  in  value  of  such 
cattle  would  be  on  Monday  as 
against  Friday?*  The  witness  was 
allowed  to  answer  this  question  and 
to  give  his  conclusions  on  value  over 
the  objection  of  the  defendant. 
The  question  put  to  the  witness 
called'  for  his  opinion  as  to  the  de- 
preciation in  value  of  the  stock,  but 
was  quite  incomplete  as  a  hypothet- 
ical question,  by  reason  of  its  fail- 
ure to  inform  the  witness  of  the 
weight  of  the  cattle  at  the  time  of  de- 
livery to  defendant  on  October  10, 
the  condition  of  the  cattle  then  as 
compared  to  the  condition  after  ar- 
rival at  St.  Joseph,  the  amount  of 
shrinkage  or  excess  shrinkage  which 
they  had  sustained,  their  appearance 
after  their  arrival,  the  condition  and 
circumstances  surrounding  the  ship- 
ment, the  care  and  attention  they 
had  received,  the  time  consumed  in 
transit  and  in  pens,  and  the  prevail- 
ing market  prices  on  October  14,  the 
time  of  the  first  available  market 
after  arrival  at  St.  Joseph,  as  com- 
pared to  the  market  price  at  the  time 
the  cattle  should  have  arrived  on  Oc- 
tober 11.  In  other  words,  the  ques- 
tion calls  for  the  comparison  in  value 
of  the  cattle  on  the  St.  Joseph  market 


on  October  11  and  on  October  14, 
without  in  any  way  explaining  to  the 
witness  or  giving  sufficient  data  from 
which  the  witness  could  ascertain  the 
difference  in  weight  or  condition  of 
the  cattle  on  those  two  respective 
dates,  and  without  informing  the 
witness  what  the  market  price  of  cat- 
tle was  at  St  Joseph  on  one  of  the 
dates  in  question.  Of  these  facts  the 
record  does  not  show  that  the  witness 
had  any  knowledge.  The  answer  of 
die  witness,  therefore,  to  the  question 
appears  to  have  been  purely  guess  and 
conjecture  on  his  part.  His  answers 
to  the  questions  tendered  should  have 
been  excluded.  The  testimony  of  this 
witness  was  to  the  effect  that  there 
would  have  been  a  depreciation  in 
value  of  the  cattle  from  October  1! 
to  October  14  of  somewhere  between 
$800  and  $1,100." 

In  an  action  to  recover  for  dam- 
ages sustained  during  delay  in  trans- 
portation of  live  stock,  where  the 
testimony  of  plaintiff  and  defendant, 
on  the  question  of  the  amount  of 
damages,  is  in  sharp  conflict  and 
evenly  balanced,  the  improper  admis- 
sion of  the  testimony  of  one  offered 
as  an  expert,  purporting  to  show 
that  the  damages  were  in  the  amount 
contended  for  by  plaintiff,  held  prej- 
udicial error.  Berliner  v.  Director 
General  of  Railroads  (Nebr.  1921), 
184  N.  W.  914. 

29.  New  York  Cent  R.  Co.  v. 
Freedman  (Mass.  1921),  133  N.  E. 
101. 
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the  shipment  and  had  been  in  the  business  for  25  years,  as  to 
size,  weight,  and  general  condition  of  animals  before  and  after 
alleged  injuries  was  admissible,  but  his  testimony  as  to  his 
knowledge  of  market  values  at  times  prior  to  that  when  ship- 
ment would  have  arrived  held  insufficient  to  qualify  him  to 
testify  as  to  market  values.30  It  is  error  to  allow  a  witness, 
offered  as  an  expert,  to  give  his  conclusions  on  the  values  of 
live  stock,  bearing  upon  the  measure  of  damages,  where  the 
hypothetical  question  put  to  him  does  not  contain  sufficient 
facts,  based  upon  some  evidence  introduced,  to  fairly  reflect 
an  issue  tendered  by  the  case,  and  to  furnish  a  sufficient  premise 
upon  which  to  base  an  intelligent  conclusion.81 

Admissibility  of  Evidence.32  In  an  action  for  damages  for 
the  negligent  handling  of  and  failure  to  deliver  promptly  to  a 
connecting  carrier  a  carload  of  mules  contracted  to  be  shipped 
over  defendants'  railroad,  a  notation  on  the  bill  of  lading  to  the 
second  carrier,  "Stock  all   in  bad  shape,  none  killed,"  if  ad- 


30.  Lancaster  v.  Rogers  &  Adams 
(Tex.  1921),  235  S.  W.  643.  (State 
Case.) 

31.  Berliner  v.  Director  General 
of  Railroads  (Nebr.  1921),  184  N. 
W.  914. 

32.  Reading  in  evidence  from  the 
transcript  of  the  testimony  of  wit- 
nesses at  a  former  trial,  of  a  cause 
dismissed  as  to  one  of  the  defend- 
ants, and  dismissed  without  prejudice 
under  the  Iowa  Code,  as  to  the  de- 
fendant in  the  trial  of  the  present  ac- 
tion, the  issues  being  the  same  and 
practically  a  retrial  of  the  former 
"case,"  comes  within  the  Iowa  Code, 
providing  for  the  use  of  a  transcript 
of  the  reporter's  notes  at  a  retrial  of 
the  case;  the  word  "case"  in  the 
statute  not  being  used  in  its  narrow, 
strictly  legal  nor  techincal  sense.  E.  H. 
Emery  &  Co.  v.  American  Refrig- 
erator Transit  Co.    (la.   1921),   184 


N.   W.  750. 

The  rule  that  a  deposition  taken  for 
use  in  one  trial  cannot  be  used  in 
another  without  being  duly  filed  or 
leave  obtained  to  use  it  before  the 
trial  began  has  no  application  when 
the  deposition  is  used  in  a  retrial  of 
the  same  case  with  the  same  parties 
and  issues.  E.  H.  Emery  &  Co.  v. 
American  Refrigerator  Transit  Co. 
(la.   1921),   184  N.  W.  750. 

In  an  action  for  the  purchase  price 
of  goods  with  plea  of  recoupment  by 
the  buyer,  the  exclusion  of  a  question 
as  to  what  he  had  to  do  before  he 
sold  the  material  in  the  lamps  pur- 
chased was  not  available  error,  where 
no  offer  of  proof  was  made  and  it  did 
not  appear  that  the  subject  was  rel- 
evant to  any  issue,  as  error  must  be 
shown  in  order  to  sustain  an  excep- 
tion. New  York  Cent.  R.  Co.  v. 
Freedman  (Mass.  1921),  133  N.  E. 
101. 
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missible,  should  have  been  limited  to  its  effect  as  tending  to 
contradict  testimony  that  no  such  notation  had  been  made  by 
defendants.83  In  an  action  for  failure  to  deliver  an  express 
package,  a  receipt  purporting  to  be  from  J.  F.  P.  was  not  proof 
of  delivery  to  Josie  P.,  the  consignee.*4  A  presumption,  even 
when  invoked  by  one  who  has  the  burden  of  proof,  may  deter- 
mine the  controversy;  but  one  presumption,  however,  may  be 
met  or  even  overcome  by  another  presumption,  and  when  op- 
posing presumptions  arise  from  the  evidence,  the  question  is 
one  of  fact,  and  goes  to  the  jury." 

Depositions.  A  deposition  will  be  suppressed  on  motion  if 
witness  refuses  to  answer  material  cross-interrogatories.85* 

Judicial  Notice.  Judicial  notice  will  be  taken  of  war-time 
federal  control  of  railroads  under  the  President's  proclamation, 
and  of  the  Director  General's  order  for  action  against  him 
alone  for  damage  to  shipper  during  such  control.86  The  court 
takes  judicial  knowledge  that  on  August  23,  1919,  a  railroad  was 
being  operated  by  the  United  States  government  through  the 
Director  General  of  Railroads.87  The  courts  judicially  know 
that  freight  trains  cannot  be  operated  without  frequent  jerks 
and  jars,  and  proof  thereof  is  not  alone  sufficient  to  establish 
negligence  as  to  animals  shipped.88  The  disposition  of  mu!e«  to 
kick  is  too  well  known  to  be  ignored  by  courts.89    Spontaneous 


33.  Lancaster  v.  Rogers  &  Adams 
(Tex.  1921),  3  S.  W.  643.  (State 
Case.) 

34.  American  Ry.  Express  Co.  v. 
Powell   (Ala.  1921),  89  Sou.  546. 

35.  Simpson  v.  Central  Vermont 
Ry.  Co.  (Vt.  1021),  115  Atl.  299. 

35l/2.  Western  Union  Telegraph 
Co.  v.  Gold  (Tex.  1921),  235  S.  W. 
331. 

The  suppression  of  a  deposition  is 
largely  a  matter  of  discretion  with 
the  trial  court.  Western  Union  Tel- 
egraph Co.  v.  Go!d  (Tex.  1921),  235 
S.  W.  331. 

Refusal  of  court  to  suppress  de- 
position of   witness   who   refused   to 


answers  cross-interrogatories  was  not 
error  where  the  answers  solicited  by 
the  cross-interrogatories  were  not 
material.  Western  Union  Telegraph 
Co.  v.  Gold  (Tex.  1921),  235  S.  W. 
331. 

36.  Rhodes  v.  Missouri  Pac.  R.  Co. 
(Mo.  1921),  234  S.  W.  1026. 

37.  Arkansas  Central  R.  Co.  v. 
Walker  (Ark.  1921),  234  S.  W.  619. 

38.  Atlantic  Coast  Line  R.  Co.  t. 
J.  S.  Carroll  Mercantile  Co.,  89  Sou. 
509. 

39.  Atlantic  Coast  Line  R.  Co.  t. 
J.  S.  Carroll  Mercantile  Co.,  89  Sou. 
509. 
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combustion  means  the  ignition  of  a  body  by  the  internal  develop- 
ment of  heat  without  the  action  of  an  external  agent,  and  the 
court  will  not  take  judicial  notice  that  charcoal  is  predisposed 
to  generate  internal  heat,  sufficient  to  start  fire.40 

Questions  for  Jury.41  The  weight  of  testimony,  including 
that  of  expert  witnesses,  is  wholly  a  subject  for  the  jury's  de- 
termination, and  it  is  not  within  the  province  of  an  appellate 
court  to  pass  on  the  evidence  and  say  that  the  opinion  of  the 
jury  was  wrong.42  The  case  is  for  the  jury  if  the  evidence  is 
reasonably  susceptible  of  two  inferences,  one  tending  to  show 
right  of  recovery  and  the  other  fatal  thereto.48  Evidence  of  the 
condition  of  a  shipment  of  potatoes  when  delivered  by  the  car- 


40.  Fxkman  Chemical  Co.  v.  Chi- 
cago &  N.  W.  Ry.  Co.  (Nebr.  1921), 
185  N.  W.  444. 

41.  In  an  action  against  a  con- 
necting carrier  by  a  consignee  of 
bananas  frozen  when  delivered,  evi- 
dence held  to  sustain  a  finding  that 
the  bananas  were*  frozen  while  in 
its  possession  by  reason  of  its  negli- 
gent failure  to  regulate  the  tempera- 
ture of  the  car  in  which  they  were 
shipped.  Vandalia  R.  Co.  v.  LaRosa 
(Ind.  1921),  133  N.  E.  152. 

A  notice  sent  to  a  consignee  by  an 
express  company  in  January,  1919, 
that  express  package  was  at  its  office 
was  contradictory  of  a  claim  of  de- 
livery in  October,  1918.  American 
Ry.  Express  Co.  v.  Powell  (Ala. 
1921),  89  Sou.  546. 

In  an  action  to  recover  for  the  loss 
of  baggage  in  defendant's  station  by 
fire,  where  defendant  attempted  to 
set  up  schedule  of  rates  specified  by 
the  state  law,  whether  defendant  filed 
its  schedules  in  its  offices  as  required 
by  such  statute  held  for  the  jury. 
Simpson  v.  Central  Vermont  Ry.  Co. 
(Vt.  1921),  115  Atl.  299. 

In  shipper's  action  for  damages  to 


stock  shipped,  it  was  proper  to  permit 
one  of  the  plaintiffs  to  testify  to  the 
condition  of  the  stock  upon  arrival  at 
the  point  of  destination,  and  that  five 
head  died  after  such  arrival ;  it  being 
for  the  jury  to  determine  whether  the 
condition  of  the  animals  and  the  death 
of  five  of  them  after  arrival  was 
caused  by  injuries  received  in  ship- 
ment. Lancaster  v.  Hollebeke  (Tex. 
1921),  235  S.  W.  1113. 

In  an  action  for  delay  in  delivery 
of  two  telegrams,  where  a  nonsuit 
was  granted  as  to  the  cause  of  ac- 
tion respecting  one  of  the  telegrams, 
it  was  error  to  submit  the  issue 
whether  defendant  negligently  failed 
to  transmit  and  deliver  the  telegrams, 
or  either  of  them,  and  to  charge  that 
the  jury  should  answer  such  issue 
"Yes"  if  plaintiff  had  satisfied  them 
that  defendant  negligently  failed  to 
transmit  the  telegrams,  or  either  of 
them.  Hulin  v.  Western  Union  Tel- 
egraph Co.  (N.  C.  1921),  109  S.  E. 
372. 

42.  Byram  v.  Payne  (Utah  1921), 
201  Pac.  401. 

43.  Rhodes  v.  Missouri  Pac.  R. 
Co.  (Mo.  1921),  234  S.  W.  1026. 
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rier  to  the  consignee  held  to  raise  a  question  for  the  jury 
whether  the  shipment  was  injured  during  transportation,  not- 
withstanding an  indorsement  on  the  bill  of  lading  on  receipt 
of  the  goods  for  the  consignee  in  good  condition,  signed  by 
one  whom  the  evidence  did  not  show  was  authorized  to  act 
for  the  consignee.4*  Claimant,  suing  for  death  of  hogs  in 
transit,  alleging  as  cause  negligent  failure  to  furnish  clean  cars, 
held,  by  evidence  as  to  condition  of  hogs  when  delivered  to 
carrier,  weather  conditions,  amount  of  dust  and  filth  in  car,  and 
testimony  of  veterinarian  as  to  what  effect  such  an  amount 
would  have  on  hogs  in  a  car,  to  make  out  a  case  for  the  jury.4* 
In  action  against  a  refrigerator  line  for  misfeasance  in  perform- 
ing its  contract  with  railroad  company  to  load  and  superintend 
the  loading  of  fruit  on  cars,  the  question  that  improper  load- 
ing and  icing  of  cars  resulted  in  damage  held  for  jury.46 

Instructions,  Verdict  and  New  Trial.47 


44.  Barrett  v.  St.  Louis,  South- 
western Ry.  Co.  (Ark.  1921),  235 
S.  W.  800.  (State  Case.) 

45.  Rhodes  v.  Missouri  Pac.  R. 
Co.   (Mo.   1921),  234  S.  W.  1026. 

46.  E.  H.  Emery  &  Co.  v.  Ameri- 
can Refrigerator  Transit  Co.  (la. 
1921),  184  N.  W.  750. 

47.  Where  a  carrier,  delivering 
goods  without  requiring  surrender  of 
the  order  bill  of  lading,  took  an  as- 
signment of  the  shipper's  action  for 
the  purchase  price  and  sued  in  trover 
and  on  the  assigned  cause  of  action, 
requested  rulings  in  the  action  for 
conversion  that  plaintiff  could  not  re- 
cover because  not  having  the  assign- 
ment at  the  time  of  bringing  that 
action  and  because  not  having  title  at 
the  time  of  the  alleged  conversion 
were  properly  refused ;  the  action  for 
conversion  not  being  based  on  the  as- 
signment and  no  issue  involving  it 
having  been  submitted.  New  York 
Cent.    R.  Co.    v.    Freedman    (Mass. 


1921),  133  N.  E.  101. 

In  action  against  railroad  for  dam- 
age to  cotton  occurring  during  trans- 
portation, instruction  that,  if  damage 
was  caused  by  different  causes  for 
only  one  of  which  the  defendant  was 
individually  responsible,  plaintiff  had 
the  burden  of  distinguishing  the  dam- 
age resulting  from  the  cause  for 
which  defendant  was  responsible 
from  that  resulting  from  other  causes, 
held  properly  refused,  in  that  it 
failed  to  submit  issue  as  to  whether 
cotton  was  damaged  before  delivery 
to  carrier.  Ft.  Smith,  S.  &  R.  I.  R. 
Co.  v.  Scroggins  (Ark.  1921),  234 
S.  W.  999.  (State  Case.) 

In  an  action  against  a  railroad 
for  damages  to  a  shipment  of  cotton 
delayed  in  transportation,  an  instruc- 
tion that  defendant  was  an  insurer  of 
the  goods  against  all  losses  except 
those  arising  from  an  act  of  the  pub- 
lic enemy,  public  authority,  etc,  was 
not  prejudicial  to  defendant,  though 
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"public  authority"  was  not  defined, 
and  there  was  no  evidence  that  the 
damage  resulted  for  either  of  such 
causes;  they  being  exemptions  from 
liability.  Payne  v.  Orton  (Ark. 
1921),  234  S.  W.  470. 

In  an  action  against  a  railroad  for 
damages  to  a  shipment  of  cotton  due 
to  delay  in  transportation,  the  ver- 
dict of  the  jury,  where  supported  by 
sufficient,  though  conflicting,  evidence 
as  to  the  extent  of  the  damage  and 
the  cause  thereof,  will  not  be  dis- 
turbed. Payne  v.  Orton  (Ark.  1921), 
234  S.  W.  469. 

In  an  action  against  the  initial  and 
a  connecting  carrier  for  damages  for 
failure  to  deliver  cattle  shipped,  the 
court  instructed  the  jury  that  the  lia- 
bility of  the  defendants  "is  not  a  joint 
liability,"  and  in  other  instructions 
suggested  or  implied  that  a  verdict 
for  the  plaintiff  against  all  of  the 
defendants  was  proper.  Held  that, 
under  the  pleadings  and  the  evidence, 
the  first  instruction  was  correct,  and 
that  the  latter  was  inconsistent  with 
it.  Held,  further,  that  the  error  was 
prejudicial  to  the  defendant,  whose 
liability  was  not  established  by  the 
proofs,  and  against  whom  a  judg- 
ment was  rendered.  Mayhall  & 
Neible  v.  Chicago,  B.  &  O.  R.  Co. 
(Neb.  1921),  185  N.  W.  326. 

There  was  no  error  in  directing  a 
verdict  for  the  plaintiff  for  the 
amount  of  the  draft  with  7  per  cent 
interest,  this  being  less  than  the 
highest  proved  value  of  the  grain, 
which  the  plaintiff  had  elected  to  take 
and  which  the  evidence,  with  all  reas- 
onable inferences  and  deductions 
therefrom,  proved  was  its  legal  right. 
Southern  Flour  &  Grain  Co.  v.  Cen- 
tral Texas  Exch.  Natl.  Bank  (Ga. 
1921),  100  S.  E.  685. 

The  objection  that  the  charge  as 


a  whole  is  on  the  weight  of  evidence 
is  waived  where  this  specific  objec- 
tion to  the  charge  is  not  made  in  the 
trial  court  by  being  presented  in  writ- 
ing before  reading  of  the  general 
charge,  as  required  by  statute.  Lan- 
caster v.  Sayles  (Tex.  1921),  234 
S.  W.  227. 

In  view  of  the  State  law,  the  Su- 
preme Court  will  not  grant  a  new 
trial  except  to  subserve  the  real  ends 
of  substantial  justice,  and  unless 
there  is  a  prospect  of  ultimate  benefit 
to  the  appellant.  Cauble  v.  Southern 
Express  Co.  (N.  C  1921),  109  S.  E. 
267. 

Where  in  a  suit  against  an  initial 
carrier  the  petition  only  complained 
that  cars  furnished  for  reloading 
horses  on  its  line  where  they  were 
unloaded  were  defective,  and  that 
they  were  roughly  handled  only  be- 
tween that  point  and  the  end  of  de- 
fendants' line,  and  the  evidence  does 
not  show  the  condition  of  the  cars 
of  the  connecting  carrier  into  which 
they  were  reloaded,  and  plaintiff 
testified  there  was  no  difference  be- 
tween their  condition  then  and  when 
they  reached  their  destination,  except 
that  wounds  were  a  little  more  af- 
fected, and  evidence  showed  rough 
handling  on  defendants'  line  and  no 
injury  afterward,  an  instruction  for 
plaintiff  if  the  jury  found  "defend- 
ants failed  to  provide  such  cars"  as 
an  ordinarily  prudent  person  would 
have  provided,  and  they  were  in- 
jured by  defects  in  "said  cars,"  or 
defendants  negligently  caused  or  per- 
mitted "said  cars"  to  be  bumped,  etc., 
clearly  referred  to  injuries  received 
in  cars  for  reloading,  furnished  by 
defendants,  and  was  not  too  general 
as  permitting  the  jury  to  consider 
movements  from  the  point  of  origin 
to  final  destination,  and  so  to  con- 
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Costs." 

Appeal.40  On  appeal  from  a  default  judgment,  it  will  be 
presumed,  in  support  of  the  regularity  of  the  proceeding  and 
in  the  absence  of  the  testimony,  that  there  was  evidence  from 
which  the  amount  of  the  verdict  could  have  been  arrived  at  by 


sider  injuries  which  might  have  oc- 
curred on  the  line  of  the  connecting 
carrier.  Lancaster  v.  Hollebeke 
(Tex.  1921),  235  S.  W.  1113. 

Where,  under  the  undisputed  evi- 
dence, defendant  was  not  entitled  to 
an  instruction  given  at  its  request,  it 
may  not  complain  of  conflict  thereof 
with  an  instruction  given  for  plaintiff. 
Rhodes  v.  Missouri  Pac  R.  Co.  (Mo. 
1921),  234  S.  W.  1026. 

No  error  in  refusing  a  ruling  that 
upon  all  the  evidence  the  jury  must 
find  a  verdict  for  defendant  was 
shown,  where  the  bill  of  exceptions 
did  not  purport  to  contain  all  the  ma- 
terial evidence.  New  York  Cent. 
R..  Co.  v.  Freedman  (Mass.  1921), 
133  N.  E.  101. 

A  finding  of  the  jury  that  carrier 
did  not  transport  cattle  within  reas- 
onable time  supported  judgment  for 
shipper  on  the  issue  as  to  whether 
carrier  had  used  reasonable  diligence 
in  supplying  the  places  of  striking 
employees,  which  issue  was  not  sub- 
mitted. Panhandle  &  S.  F.  Ry.  Co. 
v.  Thompson  (Tex.  1921),  235  S.  W. 
913.     (State  Case.) 

Carrier  in  action  for  negligent  de- 
lay in  shipment  of  cattle  cannot 
complain  of  improper  argument  on 
the  part  of  plaintiffs  counsel,  where 
the  jury  was  instructed  not  to  con- 
sider it,  and  its  verdict  was  in  the 
exact  amount  which  the  evidence 
shows  to  have  been  the  damages  sus- 
tained. Panhandle  &  S.  F.  Ry.'Co. 
v.  Thompson  (Tex.  1921),  235  S.  W. 


913.     (State  Case.) 

Under  Supreme  Court  rule  71a 
(145  S.  W.  vii)  and  the  State  law 
assignments  of  error  need  not  have 
been  embodied  in  motion  for  new 
trial.  Western  Union  Telegraph  Co. 
v.  Waller  (Tex.  1921),  233  S.  W. 
1026. 

48.  The  attorney  fee  allowed  is 
in  the  nature  of  reimbursement  of 
costs,  and  the  law  authorizing  it  is 
not  unconstitutional  as  providing  a 
penalty.  Eckman  Chemical  Co.  v. 
Chicago  &  N.  W.  Ry.  Co.  (Nebr. 
1921),  185  N.  W.  444. 

It  is  a  prerequisite  to  the  allow- 
ance of  an  attorney's  fee  under  the 
provisions  of  the  State  law  that  the 
requirements  of  said  section  with  ref- 
erence to  the  presentation  of  the 
claim  to  the  carrier,  accompanied 
by  bill  of  lading,  etc,  within  the  time 
specified,  be  observed.  Mayhall  & 
Neible  v.  Chicago,  B.  &  O.  R.  Co. 
(Neb.  1921),  185  N.  W.  326. 

49.  Where  the  finding  of  a  jury  on 
an  issue  of  fact  has  been  approved 
by  the  Court  of  Civil  Appeals,  the 
action  of  the  Court  of  Civil  Appeals 
is  final,  and  not  reviewable  by  the 
Supreme  Court  Southwestern  Tele- 
graph &  Telephone  Co.  v.  Riggs 
(Tex.  1921),  234  S.  W.  875. 

Where  the  trial  court  directed  a 
verdict,  exception  to  the  charge  held 
sufficient  to  entitle  the  excepting 
party  to  include  it  in  the  bill  of  ex- 
ceptions. Payne,  Agent  U.  S.  R.  R. 
Admn.  v.  Card,  275  Fed.  26. 
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the  court  without  submitting  the  case  to  the  jury.50  Assign- 
ments charging  error  in  overruling  exceptions  to  the  plaintiff's 
petition  cannot  be  considered,  where  the  record  does  not  affirma- 
tively show  that  the  exceptions  were  acted  upon  and  there  are  no 
bills  of  exceptions.*1  A  judgment  will  be  affirmed  in  the  Supreme 
Court  on  any  legal  grounds  shown  by  the  record,  whether 
briefed  or  not.51  Exceptions  to  the  charge  will  be  treated  as 
waived  when  not  argued.51  Where  there  is  ample  evidence  to 
sustain  a  verdict  for  plaintiff,  and  the  jury  has  passed  upon  it, 
the  finding  will  not  be  disturbed  on  appeal.54  A  causa  will 
not  be  reversed  because  the  witness  in  a  deposition  refuses  to 
answer  cross-interrogatories  on  the  advice  of  one  of  the  parties, 
who  was  an  attorney,  where  answers  solicited  were  immaterial, 
as  courts  cannot  reverse  as  a  punishment  or  to  establish  a 
precedent  in  the  matter  of  morals  or  professional  duty  in  the 
practice  of  law.5* 


50.  Williams  v.  American  Ry.  Ex- 
press Co.  (S.  C  1921),  110  S.  E.  125. 

51.  Lancaster  v.  Sayles  (Tex. 
1921).  234  S.  W.  227. 

A  ruling  excluding  evidence  is  not 
reversible  error  where  no  exception 
was  taken  thereto.  Byram  v.  Payne 
(Utah  1921),  201  Pac  401. 

52.  Simpson  v.  Central  Vermont 


Ry.  Co.  (Vt.  1921),  115  Atl.  299. 

53.  New  York  Cent.  R.  Co.  v. 
Freedman  (Mass.  1921),  133  N.  E. 
101. 

54.  Thee  v.  Wabash  Ry.  Co.  (Mo. 
1921),  233  S.  W.  959. 

55.  Western  Union  Telegraph 
Co.  v.  Gold  (Tex.  1921),  235  S.  W. 
331. 
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CHAPTER  XL 
TELEGRAPH  COMPANIES. 

In  General.  A  telegraph  company,  in  transferring  money 
by  wire,  was  acting  as  a  common  carrier,  and  bound  to  use 
ordinary  care;  and  if,  through  want  of  such  care,  it  paid  the 
money  to  an  impostor,  it  was  liable.1  That  one  delivering  money 
to  a  telegraph  company  for  transmission  by  wire  executed  an 
identification  waiver,  providing  that  the  payee  should  not  be 
required  to  produce  positive  evidence  of  personal  identity,  and 
that  the  company  might  pay  the  money  to  such  person  as  its 
agent  believed  to  be  the  payee,  did  not  relieve  the  company 
from  the  exercise  of  reasonable  care  in  identifying  the  person 
to  whom  the  money  should  be  paid  or  in  arriving  at  a  belief 
as  to  his  identity;  and  if  it  paid  the  money  to  an  impostor  as 
a  result  of  failure  to  exercise  reasonable  care,  it  was  liable  to 
the  sender.1  It  is  not  essential  to  recovery  for  failure  to 
promptly  transmit  and  deliver  a  telegram  that  a  fee  be  paid 
for  the  transmission.4  And  while  it  is  n<pt  essential  that  a 
telegraph  company  should  have  explicit  information  as  to  the 
character  of  a  telegram  and  of  the  consequences  of  failure  to 
promptly  deliver,  still,  in  order  to  be  liable  for  damages,  it 
must  be  apprised  in  some  way,  either  from  the  wording  of  the 
telegram  or  from  information  by  the  sender,  or  from  the  cir- 
cumstances, that  its  failure  to  transmit  or  deliver  promptly  will 

1.  Western  Union  Telegraph  Co.  claim  to  live  at  the  address  given, 
v.  Lapenna  (Ind.  1921),  153  N.  E.  but  who,  in  the  name  of  the  ad- 
144.  dressee,  had  sent  die  telegram  in  re- 

2.  Western  Union  Telegraph  Co.  sponse  to  which  the  money  was  sent, 
v.  Lapenna  (Ind.  1921),  133  N.  £.  held  a  question  of  fact  for  the  court. 
144.  Western  Union  Telegraph  Co.  v.  La- 

Whether     a     telegraph    company,  penna  (Ind.  1921),  133  N.  E.  144. 
transferring    money    by    wire,  was 

guilty  of  negligence  in  delivering  it         4.    Western  Union  Telegraph  Co. 

to  an  impostor,  who  did  not  even  v.  Gold  (Tex.  1921),  235  S.  W.  331. 
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probably  occasion  injury.5  A  telegram,  "Urgent  that  you  meet 
me  tomorrow  morning  at  M.  Leave  on  night  train  sure — "  was 
itself  sufficient  to  advise  telegraph  company  that  the  message 
was  urgent,  and  had  reference  to  matter  of  business,  and  that 
it  should  promptly  delivered.'  The  court  takes  judicial  knowl- 
edge of  the  joint  resolution  of  Congress,  and  of  the  proclama- 
tions of  the  President  and  of  the  Postmaster  General  there- 
under taking  control  of  telegraph  and  telephone  systems  of  the 
country.7  A  telegraph  company  is  not  liable  for  damages  caused 
by  failure  promptly  to  deliver  a  message  while  its  system  was 
under  control  of  the  United  States  government.1  The  reaffirma- 
tion by  the  Supreme  Court  of  the  United  States  of  decisions  to 
the  effect  that  damages  for  mental  anguish  alone  caused  by 
delay  in  delivery  of  interstate  message  are  not  recoverable,  and 


5.  Western  Union  Telegraph  Co. 
v.  Gold  (Tex.  1921),  235  S.  W.  331. 

6.  Western  Union  Telegraph  Co. 
v.  Gold  (Tex.  1921),  235  S.  W.  331. 

A  petition  alleging  that  "R.  deliv- 
ered to  the  representative  and  agent 
of  the  above-named  defendant 
company    *    *    *    for  transmission 

*  *  *  a  telegram,  *  *  *  'Ur- 
gent that  you  meet  me  tomorrow 
morning  at  M.  Leave  on  night  train 
sure'— which  the  defendant  by  its 
representative  and  agents,  undertook 
to  deliver  to  the  addressee/'  and  that 
such  message  was  not  delivered  and 
such  failure  resulted  in  plaintiff  not 
being  employed  as  attorney  in  certain 
matter,  though  meager  in  stating  the 
contract  to  properly  transmit  and  de- 
liver the  message,  was  sufficient  to 
show  an  obligation  on  the  part  of 
the  defendant  to  promptly  deliver 
the  message  and  to  warrant  recovery 
of  damages.  Western  Union  Tele- 
graph Co.  v.  Gold  (Tex.  1921),  235 
S.  W.  331.  i 

7.  Western  Union  Telegraph  Co. 
r.  Wallace  (Tex.  1921),  235  S.  W. 
282. 


The  joint  resolution  of  Congress 
of  July  16,  1918,  the  President's 
proclamation  of  July  22,  the  order  of 
the  Postmaster  General  of  August  1, 
1918,  and  his  General  Orders  Nos. 
2067  and  3380,  relating  to  govern- 
ment control  of  the  telegraphs  and 
telephones  show  conclusively  that  the 
government  was  in  control  of  a  sys- 
tem and  operating  it  through  the 
former  agents  and  employees  of  the 
companies  in  October,  1918,  when 
plaintiff  claimed  to  have  been  injured 
by  negligent  delay  in  delivering  a 
message.  Western  Union  Telegraph 
Co.  v.  Wallace  (Tex.  1921),  235  S. 
W.  282.  t  _  _  4 

8.  Western  Union  Telegraph  Co. 
v.  Stewart  (Tex.  1921),  235  S.  W. 
287. 

A  telegraph  company  is  not  liable 
for  the  negligence  of  agents  during 
federal  control  regardless  of 
whether  the  person  injured  has  a 
remedy  against}  »the  (government 
Western  Union  Telegraph  Co.  v. 
Wallace  (Tex.  1921),  235  S.  W.  282. 
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that  a  telegraph  company  is  not  liable  for  damages  caused 
while  its  system  was  operated  by  the  government,  is  conclusive 
of  those  questions.*  Damages  for  mental  anguish  alone  are  not 
recoverable  in  an  action  for  delay  in  delivering  an  interstate 
telegraphic  message. •*  A  telegraph  company,  which  failed  to 
deliver  to  a  husband  his  stepdaughter's  message  that  his  wife 
was  in  a  dangerous  condition  from  blood  poisoning,  and  that 
he  should  wire  money  immediately,  and  another  telegram  sent 
on  the  following  day  that  the  wife's  condition  was  very  critical, 
and  that  he  should  come  at  once,  was  not  liable  to  the  husband 
for  mental  pain  and  his  suffering  sustained  on  receipt  of  a  tele- 
gram that  his  wife  had  died,  because  he  was  prevented  from 
furnishing  wife  and  daughter  financial  assistance,  and  from  wir- 
ing wife  that  he  had  received  messages  and  was  going  to  her  on 
the  first  train,  and  delay  in  the  preparation  of  wife's  body  for 
burial;  such  damages  being  too  remote,  contingent,  uncertain, 
and  speculative.10 


9.  Western  Union  Telegraph  Co. 
v.  Ring  (Tex.  1921),  235  S.  W.  286. 

Damages  for  mental  anguish  caused 
by  failure  promptly  to  deliver  a  tel- 
egram are  not  recoverable  where  the 
message  was  interstate.  Western 
Union  Telegraph  Co.  v.  Jones  (Tex. 
1921),  234  S.  W.  288. 

9J4.  Western  Union  Telegraph 
Co.  v.  Stewart  (Tex.  1921),  235  S. 
W.  287. 

10.  Western  Union  Telegraph 
Co.  v.  Waller  (Tex.  1921),  233  S.  W. 
1026. 


In  .husband's  action  against  tele- 
graph company  for  negligent  failure 
to  deliver  telegrams  informing  him 
of  wife's  illness,  admission  of  evi- 
dence that  the  wife,  prior  to  her 
death,  kept  calling  for  the  husband, 
and  had  been  very  much  worried  on 
being  told  that  no  response  had  been 
received  from  him  in  reply  to  the 
telegrams,  held  error.  Western 
Union  Telegraph  Co.  v.  Waller  (Tex. 
1921),  233  S.  W.  1026. 


6  -  /v  -a*r. 
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CHAPTER  I. 
CONTROL  AND  REGULATION  OF  CARRIERS. 


Federal  Legislation.  Under  the  Carmack  Amendment  to  the 
Interstate  Commerce  Act,  the  rights  and  liabilities  of  parties  in 
actions  relating  to  interstate  shipments,  in  either  the  state  or 
federal  courts  depend  upon  acts  of  Congress,  the  bill  of  lading, 
and  the  common-law  rules  as  accepted  and  applied  in  federal 
tribunals.1 

State  Regulation.2 

Who  Are  Common  Carriers?  An  "express  company"  is  a 
firm  or  corporation  engaged  in  the  business  of  transporting  par- 
cels or  other  movable  property  in  the  capacity  of  a  common 
carrier.8 


1.  New  England  Fruit  &  Produce 
Co.  v.  Hines,  Director  General  of 
Railroads  (Conn.  1922),  116  Atl.  243. 

In  New  England  Fruit  &  Produce 
Co.  v.  Hines,  Director  General  of 
Railroads  (Conn.  1922),  116  Atl.  243, 
the  court  said,  p.  244:  "The  com- 
mon law  as  to  common  carriers  as  ac- 
cepted and  applied  in  federal  tribu- 
nals in  harmony  with  the  Carmack 
Amendment  is  still  operative.  Cincin- 
nati, etc.,  Ry.  Co.  v.  Rankin,  241  U.  S. 
319,  36  Sup.  Ct.  555,  60  L.  Ed.  1022, 
L.  R.  A.  1917A,  265;  Galveston  Ry. 
Co.  v.  Wallace  223  U.  S.  481,  32  Sup. 
Ct.  205,  56L.  Ed.  516;  New  York  P. 
&  N.  Ry.  Co.  v.  Penn.  Exch.,  240  U. 
S.  34,  36  Sup.  Ct.  230,  60  L.  Ed.  511, 
L.  R.  A.  1917A,  193 ;  C  M.  &  St.  P. 
Ry.  Co.  v.  Solan,  169  U.  S.  133,  18 
Sup.  Ct.  289,  42  L.  Ed.  688;  Chicago 
Ry.  Co.  v.  Collins  Co.,  249  U.  S.  186, 


39  Sup.  Ct.  189,  63  L.  Ed.  552;  Louis- 
ville Ry.  Co.  v.  Warfield  &  Lee,  6 
Ga.  App.  550,  65  S.  E.  308." 

2.  The  Kentucky  Law  requiring 
pipe  lines  as  common  carriers  to  re* 
ceive  oil  offered  to  them  for  trans- 
portation and  to  redeliver  an  order 
of  the  consignor,  does  not  apply  to 
the  liability  of  the  pipe  line  company 
for  oil  transported  by  it  before  the 
statute  was  enacted.  Hall  v.  Cum- 
berland Pipe  Line  Co.  (Ky.  1922), 
237  S.  W.  405. 

A  statute  or  amendment  formally 
passed  is  presumed,  and,  if  permis- 
sible, should  be  so  construed  as  to 
have  some  meaning.  Mitchell  v.  At- 
lantic Coast  Line  R.  C.  (N.  C.  1922), 
110  S.  E.  859. 

3.  American  Ry.  Exp.  Co.  v. 
Wright,   (Miss.  1922),  91  Sou.  342. 
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Delivery  to  the  Carrier.  At  common  law  a  common  carrier 
was  required  to  receive  for  transportation  and  delivery  all  goods 
of  the  character  it  was  engaged  in  transporting,  tendered  to  it 
for  that  purpose  by  the  owner  or  by  one  having  authority  to 
ship  them.1 

Title  to  Goods.  The  passing  of  title  in  sales  of  goods  de- 
pends upon  the  intention  of  the  parties.2  A  transfer  of  title  by 
indorsement  of  bills  of  lading  covering  sea  and  land  transporta- 
tion is  not  defeated  as  between  the  parties  by  delivery  of  the 
goods  to  an  agent  designated  by  the  buyer  at  the  termination  of 
the  sea  voyage.8    A  bill  of  lading  for  an  interstate  shipment  "to 


1.  Hall  v.  Cumberland  Pipe  Line 
Co.,  (Ky.  1922),  237  S.  W.  405. 

Although  a  common  carrier  may 
not  be  required  by  the  law  of 
Georgia  to  accept  for  intrastate  trans- 
portation certain  articles  of  person- 
alty of  a  designated  class,  but  does, 
under  certain  prescribed  rules  and 
regulations  of  its  own,  accept  such 
articles  for  transportation,  yet  where 
a  common  carrier,  such  as  an  ex- 
press company,  accepts  for  transpor- 
tation a  shipment  containing  jewelry, 
an  article  within  such  excepted  class, 
which  jewelry,  on  account  of  the  car- 
rier's ignorance  of  the  contents  of 
the  shipment,  was  not  accepted  and 
transported  in  accordance  with  the 
rules  and  regulations  required  for 
shipping  and  transporting  jewelry, 
the  carrier  cannot,  in  the  absence  of 
any  special  contract  limiting   its  lia- 


bility, escape  liability  for  the  loss  of 
the  jewelry  while  in  transportation 
upon  the  ground  that  such  articles 
were  not  shipped  in  accordance  with 
such  prescribed  rules  governing  their 
acceptance  and  shipment,  or  that  the 
carrier  was  not  required  by  law  to 
accept  such  articles  for  shipment,  in 
the  absence  of  any  fraudulent  act  on 
the  part  of  the  shipper  inducing  the 
carrier  to  believe  that  articles  of 
such  expected  class  were  not  con- 
tained in  the  shipment.  American 
Ry.  Express  Co.  v.  Jones  (Ga.  1922), 
110  S.  E.  513. 

2.  Watts  et  al  v.  Norfolk  Southern 
R.  Co.,  (N.  C  1922),  110  S.  E.  582 
(State  Case). 

3.  Wickens  v.  Scheuer,  (Wash. 
1922),  204  Pac  780. 

Where  an  importer  of  goods  had 
transferred     title     thereto     by     in- 
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F.  L.  Shaw  Company,  Paris,  Texas,  notify  J.  G.  Coleman,"  was 
an  "order  bill"  and  negotiable  within  the  meaning  of  the  Fed- 
eral law  and  the  person  to  whom  it  was  negotiated  acquired  title 
to  the  property  shipped,  and  could  convey  to  a  purchaser  in 
good  faith  for  value.4  Where  consignees  paid  a  draft  attached 
to  a  bill  of  lading  for  a  carload  of  poultry  consigned  to  them, 
and  received  the  bill  of  lading,  but  the  carrier,  at  request  of  the 
shipper,  without  notice  to  and  without  surrender  of  the  original 
bill  of  lading,  struck  out  consignees'  names  from  the  original  way- 
bills, substituted  the  name  of  shipper  as  consignee,  and  diverted 
the  shipment  to  another  city,  held,  that  the  carrier  was  answer- 
able to  the  original  consignees  in  damages  for  loss  resulting  to 
them  from  the  change  in  the  shipment.5   Where  consignees,  on 


dorsing  the  bill  of  lading  with  that 
intent  to  a  bank  which  advanced  the 
money  for  the  purchase  price,  and 
the  bank  directed  the  delivery  of 
the  goods  to  an  agent  for  the  im- 
porter, who  received  and  disposed 
of  them  without  knowing  of  the 
sale  to  the  bank,  the  fact  that  the 
agent  was  in  ignorance  of  the  sale 
did  not  prevent  his  conduct  in 
the  transaction  from  being  that  of 
an  agent  for  the  bank,  and  did  not 
change  the  legal  status  as  to  title  as 
respects  creditors  of  the  importer. 
Wickens  v.  Scheuer,  (Wash.  1922), 
204  Pac  780. 

A  letter  of  credit  issued  to  an 
importer  which  required  the  draft 
against  it  to  be  attached  to  bill  of 
lading  for  the  goods  purchased, 
indorsed  to  the  bank  issuing  the 
letter,  and  required  the  documents 
of  title  to  be  forwarded  to  the 
bank  and  the  goods  to  be  insured  for 
its  protection,  shows  the  intention  of 
the  parties  by  the  indorsement  of  the 
bill  of  lading  was  to  vest  the  title  to 
the  goods  in  the  bank  as  soon  as  the 
bills  of  lading  were  delivered  and 
the   money   advanced   in   accordance 


with  the  letter  of  credit.  Wickens 
v.  Scheuer,  (Wash.  1922),  204  Pac. 
780. 

The  effect  to  be  given  an  indorse- 
ment of  a  bill  of  lading  depends  on 
the  intention  of  the  parties,  and, 
where  they  intend  title  to  the  goods 
to  be  passed  thereby,  that  will  be 
the  effect  of  the  transaction.  Wick- 
ens v.  Scheuer,  (Wash.  1922).  204 
Pac  780. 

4.  F.  L.  Shaw  Co.  v.  Coleman, 
(Tex.  1922),  236  S.  W.  178. 

5.  Fleck  &  Hillman  v.  Wabash  Ry. 
Co.,  193  N.  Y.  S.  131. 

In  Fleck  &  Hillman  v.  Wabash  Ry. 
Co.,  193  N.  Y.  S.  131,  the  court  said 
p  132 :  "The  facts  are  that  on  March 
25,  1920,  the  firm  of  Brockmiller  & 
Eye  Company,  at  St.  Louis,  delivered 
a  carload  of  live  poultry  to  the  de- 
fendant, for  which  it  issued  to  said 
firm  a  straight  bill  of  lading  covering 
the  shipment,  and  in  which  the  plain- 
tiffs were  named  as  consignees.  The 
bill  of  lading  was  delivered  by  the 
defendant  to  Brockmiller  &  Eye  Com- 
pany on  March  25,  1920,  who  on  the 
same  date  delivered  it  to  the  First 
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National  Bank  of  St  Louis  with  an 
attached  draft  of  $3,000,  drawn  on 
the  plantiffs  as  consignees,  with  the 
request  that  die  documents  be  for- 
warded to  the  Irving  National  Bank 
of  the  CHy  of  New  York.  The  draft 
in  due  course  was  presented  to  the 
plaintiffs,  who  paid  the  full  amount 
thereof  and  received  the  bill  of  lad- 
ing. It  also  appears  that  on  March 
25,  1920,  after  the  carload  of  poultry 
was  loaded,  Brockmiller  &  Eye  Com- 
pany telephoned  to  the  defendant's 
chief  bill  clerk  having  charge  of  the 
shipment,  and  instructed  him  to  can- 
cel the  shipping  instructions  and  ship 
the  carload  to  Brockmiller  &  Eye 
Commission  Company,  at  Pittsburgh, 
Pa.,  as  consignees,  instead  of  to  the 
plaintiffs.  The  defendant's  agent 
was  told  that  the  original  bill  of  lad- 
ing would  be  returned  to  him  for  cor- 
rection. That,  however,  was  never 
done.  The  defendant,  without  notice 
to  the  plaintiffs,  shipped  the  goods  in 
accordance  with  the  foregoing  tele- 
phone instructions,  and  did  not  for- 
ward them  to  the  plaintiffs.  At  the 
time  that  the  bill  of  lading  was  is- 
sued, it  was  the  understanding  be- 
tween Brockmiller  &  Eye  Company 
and  the  plaintiffs  that  said  carload  of 
poultry  would  be  forwarded  by  the 
former  to  the  latter  at  New  York, 
to  be  sold  on  commission  for  the  ac- 
count of  the  consignors,  and  it  is 
agreed  that  plaintiffs  at  the  time  of 
paying  the  draft  understood  that  said 
amount  of  $3,000  so  paid  was  to  be 
regarded  as  an  advance  on  account 
of  the  proceeds  to  be  derived  from 
the  sale  of  the  consigned  poultry, 
and  was  to  be  deducted  from  the 
gross  proceeds  realized  from  their 
sale  in  New  York  by  plaintiffs  when 
making  their  returns  to  consignors. 


The  submission  states  that  the  de- 
fendant Wabash  Railway  Company 
had  no  knowledge  or  information  of 
the  agreement  between  Brockmiller 
&  Eye  Company  and  plaintiff  con- 
cerning the  shipment  or  draft  It 
further  appears  that,  when  plaintiffs 
learned  that  said  car  of  poultry  had 
not  been  shipped  to  New  York,  they 
entered  into  correspondence  with 
Brockmiller  &  Eye  Company,  as  a 
result  of  which  there  was  forwarded 
to  plaintiffs  a  check  for  the  sum  of 
$3,000  payable  to  their  order  drawn 
on  the  Laclede  Trust  Company  of 
St  Louis.  The  check,  however,  was 
protested  on  account  of  insufficient 
funds,  and  was  never  paid,  and  the 
plaintiffs  have  never  been  reimbursed 
by  any  one  for  the  payment  of  the 
$3,000.  The  submission  also  sets 
forth  that  the  chief  bill  clerk  of  the 
Wabash  Railway  Company,  pursuant 
to  the  request  of  Brockmiller  &  Eye 
Company,  changed  die  original  way- 
bills by  striking  out  the  names  of 
plaintiffs  as  consignees  and  inserting 
instead  thereof  'Brockmiller  &  Eye 
Commission  Company,  Pittsburgh, 
Pa.'  [l]When  the  plaintiffs  paid  the 
draft  attached  to  the  bill  of  lading 
which  was  issued  by  the  defendant, 
plaintiffs  became  pro  tanto  owners 
of  the  shipment,  or  rather  lienors 
having  a  factor's  lien  thereon  to  the 
extent  of  their  advances.  By  taking 
a  bill  of  lading  in  the  name  of  the 
consignees  the  shipper  vested  ap- 
parent title  in  them.  6  Cyc  426. 
The  defendant  draws  a  distinction 
between  a  straight  bill  of  lading, 
such  as  the  one  under  con- 
sideration, and  a  negotiable  bill.  We 
may  assume  the  distincton  between 
negotiable  and  nonnegotiable  bills  of 
lading.    We  are,  however,  here  con- 
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paying  a  draft,  received  a  bill  of  lading  for  a  shipment  of  poul- 
try, they  had  a  right  to  rely  on  the  representations  made  therein, 
and  where  the  carrier,  at  the  request  of  the  shipper,  and  with- 
out notice  to  the  consignees,  struck  the  names  of  the  consignees 
from  the  waybill,  and  diverted  the  goods  to  another  consignee, 
it  was  liable  to  the  original  consignees,  on  the  principle  that, 
where  one  or  two  innocent  parties  must  bear  a  loss,  the  loss 
should  fall  on  the  party  originally  responsible  for  causing  it.6 
Where  a  seller  shipped  goods  to  a  buyer,  order  notify,  with 
draft  and  bill  of  lading  attached,  under  an  agreement  entitling 
buyers  to  pay  the  drafts,  take  up  the  bills  of  lading,  sell  the  cot- 
ton, receive  their  commissions,  and  appropriate  the  balance,  the 
buyers  acquired  title  when  they  paid  the  drafts  and  took  up  the 
bills  of  lading,  and  could  sue  the  carrier  for  negligent  delay 
occurring  in  transportation  thereafter.7 


cerned  with  the  act  of  the  defendant 
railway  company  in  changing  the 
waybills,  contrary  to  the  provisions 
of  the  original  and  only  outstanding 
bill  of  lading.  There  is  no  dpubt 
that,  if  the  consignor  had  surrendered 
the  bill  of  lading  to  the  defendant, 
the  latter  could  without  injury  to  a 
third  party  change  it  or  reissue  a 
new  bill.  [2]  In  the  instant  case 
the  defendant,  without  a  return  to  it 
of  the  original  bill,  changed  the  way- 
bills, by  crossing  out  the  names  of 
the  plaintiffs  and  substituting  the 
names  of  the  consignors  as  con- 
signees.  When  the  plaintiffs  re- 
ceived the  bill  of  lading,  they  had  the 
right  to  rely  upon  the  representa- 
tions on  the  part  of  the  defendant, 
expressed  therein,  that  the  carload  of 
poultry  had  been  shipped  to  them. 
It  was  upon  the  strength  of  such 
representations  that  they  advanced 
the  $3,000.  Under  the  familiar  princi- 
ple of  law  that,  where  one  of  two 
innocent  parties  must  bear  a  loss,  the 
loss  should  fall  upon  the  party  who 


was  originally  responsible  for  causing 
it,  the  defendant  should  be  held  liable 
for  the  loss.  Moreover,  the  defend- 
ant is  estopped  from  denying  the 
representations  contained  in  the  bill 
of  lading,  and  is  answerable  in 
damages  for  the  consequences  which 
resulted  from  its  own  act.  Judg- 
ment for  the  plaintiffs,  with  costs. 
Settle  order  on  notice/' 

6.  Fleck  &  Hillman  v.  Wabash  Ry. 
Co.,  193  N.  Y.  S.  131. 

7.  Middleton  &  Co.  v.  Atlantic 
Coast  Line  R.  Co,  (S.  Car.  1922), 
110  S.  E.  796. 

In  Middleton  &  Co.  v.  Atlantic 
Coast  Line  R.  Co.,  (S.  Car.  1922), 
110  S.  E.  796,  the  court  said  p.  797: 
"Middleton  &  Co.  were  conditional 
vendees  of  the  cotton;  when  they 
paid  the  drafts  and  took  up  the 
the  bills  of  lading,  they  became  the 
absolute  owners  of  the  cotton.  Brown 
v.  Railroad  Co.,  91  S.  C  377,  74  S. 
E.  754.    This,  in  the  nature  of  things, 
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occurred  before  the  shipment  was 
due  to  arrive;  whatever  delay  there* 
after  occurred  was  a  delay  in  the 
transportation  of  Middleton  &  Co.'s 
cctton,  for  which  they  are  entitled 
to  such  damages  as  they  may  show 
that  they  have  sustained,  upon  the 
establishment  of  the  fact  that  there 
was  an  unreasonable  delay.  Ordi- 
narily, when  goods  are  shipped  with 
the  expectation  and  intention  of  im- 
mediate sale  upon  delivery,  the  meas- 
ure of  damages  is  the  difference  be- 
tween the  market  price  on  the  day 
that  the  goods  should  have  been  de- 
livered and  that  on  the  day  of  actual 
delivery.  But  it  is  apparent  that  this 
rule  is  not  applicable  where  the  con- 
signee does  not  expect  or  intend  to 
sell  upon  delivery,  but  intends  to 
store  for  better  prices;  for  the  de- 
lay  in  such  case  could  not  have  had 
the  effect  of  keeping  him  off  of  the 
market  with  the  cotton.  The  follow- 
ing authorities  sustain  the  position 
taken  as  to  the  first  question:  10  C. 
J.  353;  3  Hutch.  Cam  (3d  Ed.) 
§§  1304,  1305,  1306;  3  Enc  PI.  &  Pr. 
833;  Angell,  Carr.  (5th  Ed.)  §  493; 
2  Red.  Rys.  (6th  Ed.)  §  191;  Mis- 
souri, etc,  R.  Co.  v.  Peru- Van  Zandt 
Co.,  73  Kan.  295,  85  Pac.  408,  87  Pac. 
80,  6  L.  R.  A.  (N.  S.)  1058,  117  Am. 
St.  Rep.  468,  9  Ann.  Cas.  790;  Edger- 
toti  v.  Railway  Co.,  240  I1L  311,  88 
N.  E.  808;  Grinnell-Collins  Co.  v. 
Railroad  Co.,  109  Minn.  513,  124  N. 
W.  377,  26  L.  R.  A  (N.  S.)  437  and 
notes.  The  case  of  Whaley  v.  Rail- 
road Co.,  84  S.  C.  189,  65  S.  E.  1022, 
was  evidently  a  case  of  straight  ship- 
ment to  an  agent  for  sale  in  which 
the  agent  had  no  interest." 


Title  held  to  pass  under  an  "order 
bill"  of  lading  negotiable  under  the 
Federal  Bill  of  Lading  Act,  where 
such  bill  was  sent  to  a  bank  with  a 
draft  attached,  and  the  shipment  was 
delivered  without  payment  of  the 
draft,  and  the  shipment  could  not  be 
recovered  from  innocent  purchasers, 
in  view  of  a  dealer's  contract  tend- 
ing to  show  that  it  was  the  intention 
that  title  should  pass  to  the  person  to 
whom  the  shipment  was  delivered, 
when  such  shipment  was  delivered 
to  the  carrier.  F.  L.  Shaw  Co.  v. 
Coleman,  (Tex.  1922),  236  S.  W. 
178. 

Claimant  loaded  car  of  wheat 
at  Wilsey  under  a  "shipper's  order 
bill  of  lading"  consigned  to  plaintiff 
at  Salina,  "notify  the  Hutchins  Grain 
Company,"  and  drew  a  draft  of  $3,- 
000  on  the  purchaser,  indorsed  it  in 
blank,  attached  it  to  the  bill  of  lad- 
ing, deposited  the  draft  in  the  bank, 
and  received  credit  for  the  amount; 
the  draft  having  been  paid  by  the 
purchaser.  When  the  car  arrived  at 
Salina,  it  was  weighed  and  found  to 
contain  27,570  pounds  less  than  the 
amount  loaded.  Retaining  the  $3,- 
000,  the  shipper  sued  the  railway 
company  to  recover  for  the  loss  of 
the  wheat.  Held,  that  title  passed  to 
the  purchaser  upon  the  payment  of 
the  draft  (Bennett  v.  Railway  Co., 
106  Kan.  95,  186  Pac  1005,  on  re- 
hearing affirmed  107  Kan.  17,  190 
Pac.  757),  and,  the  claimant  not  be- 
ing the  real  party  in  interest,  a  de- 
murrer to  the  evidence  was  rightly 
sustained.  Farmers'  Union  &  Co. -op. 
Assn.  v.  Payne,  (Kans.  1922),  205 
Pac  1035. 
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Nature  and  Functions  of  the  Bill  of  Lading.  In  view  of  the 
uniform  bill  of  lading  prescribed  by  the  Interstate  Commerce 
Commission,  all  interstate  shipments  are  deemed  to  be  under 
the  rights  and  liabilities  thereof.8  Claimant  delivered  cattle  to 
the  carrier  at  San  Angelo,  Tex.,  for  transportation  to  Spring- 
town,  Okla.  It  was  contended  that  the  shipment  was  not  trans- 
ported on  a  through  bill  of  lading.  The  court  said:9  "Finally, 
we  come  to  the  discussion  of  what  is  perhaps  the  most  difficult 
and  important,  and  certainly  *  the  most  interesting  and  novel, 
question  in  the  case.  It  is  complained  that,  although  season- 
ably requested,  the  court  refused  to  submit  to  the  jury  the  issue 
of  what  negligence  and  what  damages  occurred  on  the  lines 
of  the  two  carriers,  separately  and  independently  of  each  other, 


In  Acme  Mfg.  Co.  v.  Tucker  & 
Nobles,  (N.  C.  1922),  111  S.  E.  525, 
the  court  said:  "It  being  admitted 
by  all  parties  to  this  action  that,  ac- 
cording to  the  waybills,  the  bill  of 
lading,  and  the  wheel  report,  as  well 
as  a  matter  of  fact,  the  carload  of 
fertilizer  in  question  was  loaded  into, 
and  transported  over  the  A.  C.  L.  R. 
R.  in,  Soo  car  No.  36986,  the  title  at 
once  passed  when  it  was  so  loaded, 
to  the  defendants  Tucker  &  Nobles, 
the  consignees,  and  the  burden  then 
devolved  upon  the  carrier  repre- 
sented by  the  Director  General  to 
show  a  delivery  thereof  to  Tucker  & 
Nobles  or  that  failure  to  deliver  the 
same  was  not  by  default  of  the  car- 
rier. The  verdict  of  the  jury  de- 
termined that  the  said  carload  which 
had  been  transported  in  Soo  car  No. 
36986,  consigned  to  Tucker  &  Nobles 
at  Munford  siding,  was  delivered  by 
the  railroad  at  said  siding,  but  that 
said  carload  was  never  delivered  to 
Tucker  and  Nobles,  and  that  the  val- 
ue thereof  was  $1,707.  The  carrier 
having  received  this  shipment,  con* 
signed  to  Tucker  &  Nobles  at  Mun- 
ford   siding,   the   title   thereupon   to 


the  goods  passed  to  the  consignees, 
and  the  duty  devolved  upon  the  car- 
rier to  notify  the  consignee  upon 
the  arrival  of  the  shipment  and  to 
make  delivery.  Poythress  v.  Railroad, 
148  N.  C.  391,  62  S.  E.  515,  18.  L. 
R.  A.  (N.  S.)  427;  Bank  v.  Railroad, 
153  N.  C  351,  69  S.  E.  261." 

In  view  of  Personal  Property  Law 
of  New  York,  providing  that,  where 
title  to  goods  shipped  is  by  the  bill 
of  lading  retained  by  the  seller,  his 
property  therein  shall  be  deemed 
only  for  the  purpose  of  securing 
performance  by  the  buyer,  where  a 
shipment  of  potatoes,  accompanied  by 
a  bill  of  lading  running  to  the  seller 
with  draft  attached,  was  injured  in 
transit,  the  carrier  was  liable  to  the 
buyer  for  damages  resulting  from 
negligence.  Klenhans  v.  Canadian 
Pac.  Ry.  Co.,  193  N.  Y.  S.  25. 

8.  New  England  Fruit  &  Produce 
Co.  v.  Hines,  Director  General  of 
IRailroads,  (Conn.  1922),  116  Atl. 
243. 

9.  Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Hines,  (Tex.  1922),  239  S.  W.  244, 
247. 
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and  that  both  the  verdict  and  judgment  include  damages  occur- 
ring on  both  lines  and  arising  out  of  the  negligence,  if  any  was 
shown,  occurring  on  both  lines.  Appellant  insists  that  in  the  bill  of 
lading  issued  by  it  and  the  contract  made  with  the  shippers  the 
undertaking  on  its  part  was  to  transport  only  over  its  own 
line  and  that  its  liability  was  expressly  limited  to  its  own  line; 
therefore  it  was  not  liable  for  damages  arising  from  the  negli- 
gence of  the  connecting  carrier.  The  question  seems  to  be 
one  of  first  impression,  as  no  case,  state  or  federal,  has  been 
cited  or  found  involving  the  same  point.  It  is  conceded  that  if 
this  question  were  to  be  determined  by  the  provisions  of  what 
is  known  as  the  Carmack  Amendment,  being  the  Act  of  Con- 
gress of  June  29,  1906,  chapter  3591,,  §  7,  34  Stat  595  (U.  S. 
Comp.  St.  §§  8604aa),  the  stipulations  in  question  would  be  in- 
valid. So  much  of  that  act  as  is  relevant  to  this  question  reads 
as  follows :  "That  any  common  carrier,  railroad,  or  transporta- 
tion company  receiving  property  for  transportation  from  a  point 
in  one  state  to  a  point  in  another  state  shall  issue  a  receipt  or 
bill  of  lading  therefor  and  shall  be  liable  to  the  lawful  holder 
thereof  for  any  loss,  damage,  or  injury  to  such  property  caused 
by  it  or  by  any  common  carrier,  railroad,  or  transportation 
company  to  which  such  property  may  be  delivered  or  over  whose 
line  or  lines  such  property  may  pass,  and  no  contract,  receipt, 
rule,  or  regulation  shall  exempt  such  common  carrier,  railroad 
or  transportation  company  from  the  liability  hereby  imposed: 
Provided,  that  nothing  in  this  section  shall  deprive  any  holder  of 
such  receipt  or  bill  of  lading  of  any  remedy  or  right  of  action 
which  he  had  under  existing  law.  That  the  common  carrier, 
railroad,  or  transportation  company  issuing  such  receipt  or  bill 
of  lading  shall  be  entitled  to  recover  from  the  common  carrier, 
railroad  or  transportation  company  on  whose  line  the  loss,  dam- 
age or  injury  shall  have  been  sustained  the  amount  of  such  loss, 
damage,  or  injury  as  it  may  be  required  to  pay  to  the  owners 
of  such  property,  as  may  be  evidenced  by  any  receipt,  judg- 
ment, or  transcript  thereof."  But  it  is  insisted  that  the  Car- 
mack  Amendment  has  in  this  particular  been  superseded  by 
what  is  known  as  the  first  Cummins  Amendment,  enacted  March 
4,  1915,  and  found  in  U.  S.  Compiled  Statutes,  §  8604a,  as  fol- 
lows:   "Any  common  carrier,  railroad,  or  transportation  corn- 
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pany  subject  to  the  provisions  of  this  act  receiving  property  for 
transportation  from  a  point  in  one  state  or  territory  or  the  Dis- 
trict of  Columbia  to  a  point  in  another  state,  territory,  Dis- 
trict of  Columbia,  or  from  any  point  in  the  United  States  to  a 
point  in  an  adjacent  foreign  country  shall  issue  a  receipt  or  bill 
of  lading  therefor,  and  shall  be  liable  to  the  lawful  holder  there- 
of for  any  loss,  damage,  or  injury  to  such  property  caused  by 
it  or  by  any  common  carrier,  railroad,  or  transportation  com- 
pany to  which  such  property  may  be  delivered  or  over  whose 
line  or  lines  such  property  may  pass  within  the  United  States  or 
within  an  adjacent  foreign  country  when1  transported  on  a 
through  bill  of  lading,  and  no  contract,  receipt,  rule,  regula- 
tion, or  other  limitation  of  any  character  whatsoever,  shall  ex- 
empt such  common  carrier,  railroad,  or  transportation  company 
from  the  liability  hereby  imposed;  and  any  such  common  car- 
rier, railroad,  or  transportation  company  so  receiving  property 
for  transportation  from  a  point  in  one  state,  territory,  or  the 
District  of  Columbia  to  a  point  in  another  state  or  territory,  or 
from  a  point  in  a  state  or  territory,  or  from  a  point  in  a  state 
or  territory  to  a  point  in  the  District  of  Columbia,  or  from  any 
point  in  the  United  States  to  a  point  in  an  adjacent  foreign 
country,  or  for  transportation  wholly  within  a  territory  shall  be 
liable  to  the  lawful  holder  of  said  receipt  or  bill  of  lading  or  to 
any  party  entitled  to  recover  thereon,  whether  such  receipt  or 
bill  of  lading  has  been  issued  or  not,  for  the  full  actual  loss, 
damage,  or  injury  to  such  property  caused  by  it  or  by  any  Such 
common  carrier,  railroad,  or  transportation  company  to  which 
such  property  may  be  delivered  or  over  whose  line  or  lines  such 
property  may  pass  within  the  United  States  or  within  an  adja- 
cent foreign  country  whjen  transported  on  a  through  bill  of 
lading,  notwithstanding  any  limitation  of  liability  or  limitation 
of  the  amount  of  recovery  or  representation  or  agreement  as  to 
value  in  any  such  receipt  or  bill  of  lading,  or  in  any  contract, 
rule,  regulation,  or  in  any  tariff  filed  with  the  Interstate  Com- 
merce Commission;  and  any  such  limitation,  without  respect 
to  be  made  is  hereby  declared  to  be  unlawful  and  void."  It  is 
admitted  that  the  shipment  in  question  was  interstate,  but  in- 
sisted that  it  was  not  transported  on  a  through  bill  of  lading, 
and  that,  under  the  Cummins  Amendment  just  quoted,  the  initial 
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carrier  was  not  prohibited  from  limiting  its  liability.  In  the 
case  of  Atlantic  C.  L.  R.  Co.  v.  Riverside  Mills,  219  U.  S.  186,  31 
Sup.  Ct.  164,  55  L.  Ed.  177,  31  L.  R.  A-  (N.  S.)  7,  Mr.  Justice 
Lurton,  speaking  for  the  Supreme  Court,  recognized  that  at 
common  law  a  carrier,  not  assuming  the  obligation  of  a  carrier 
beyond  its  own  line,  would  not  be  liable  for  a  loss  through  the 
failure  of  a  connecting  carrier,  to  whom  it  had  in  due  course 
safely  delivered  the  goods  for  further  transportation.  However, 
it  was  held  in  that  case  that,  by  virtue  of  the  provision  in  the 
Carmack  Amendment,  the  initial  carrier  was  liable  for  loss  and 
damage  sustained  on  lines  of  connecting  carriers  as  well  as  on 
its  own  lines,  regardless  of  any  limitations  in  the  contract  of 
shipment,  and  that  limitations  such  as  are  here  involved  were 
void.  Indeed,  such  has  been  the  uniform  holding  of  the  Su- 
preme Court  since  the  Carmack  Amendment  came  before  it  for 
interpretation.  Similar  holdings  have  been  made  by  our  own 
courts  in  G.,  H.  &  S.  A.  Ry.  Co.  v.  Piper,  52  Tex.  Civ.  App.  568, 
115  S.  W.  107;  G.,  H.  &  S.  A.  Ry.  Co.  v.  Johnson,  (Tex.  Civ. 
App.)  133  S.  W.  725 ;  H.  &  T.  C.  Ry.  Co.  v.  Lewis,  103  Tex. 
452,  129  S.  W.  594.  The  question  here  considered  must,  how- 
ever, be  determined  by  the  proper  interpretation  and  effect  of 
the  Cummins  Amendment  of  1915,  quoted  above,  which  was  in 
force  at  the  time  the  shipments  were  made.  It  is  manifest  that 
the  principal  purpose  of  and  change  effected  by  such  act  was  to 
broaden  the  scope  of  the  Carmack  Amendment,  and  to  extend 
its  policy,  from  commerce  passing  from  a  point  in  one  state  to 
a  point  in  another  state  so  as  to  include  commerce  transported 
from  or  to  a  territory  or  the  District  of  Columbia,  or  from  an- 
other point  of  the  United  States  to  a  point  in  an  adjacent  foreign 
country,  and  to  prohibit  agreements  limiting  liability.  We  are 
not  sure  that  we  know  the  reasons  inducing  Congress  to  make 
this  change  in  the  law.  It  may  have  been  because  of  the  hold- 
ing of  the  courts,  such  as  in  Houston  E.  &  W.  Tex.  Ry.  Co.  v. 
Inman,  134  S.  W.  275,  a  decision  by  the  Court  of  Civil  Appeals 
for  the  First  District  of  Texas.  In  that  case  it  was  expressly  held 
that  the  provisions  of  the  Carmack  Amendment  did  not  extend  to 
property  received  for  transportation  in  a  state  of  the  federal 
Union  for  transportation  from  that  state  to  a  foreign  country. 
But  whatever  the  reason,  it  is  plain  that  the  change  in  policy 
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adverted  to  was  expressly  enacted.  It  is  insisted  that  the  quali- 
fying words,  "when  transported  on  a  thorough  bill  of  lading," 
relate  to  each  of  the  several  specified  kinds  of  transportation,  and 
that  the  result  of  this  language  is  to  leave  the  initial  carrier  free 
to  limit  its  liability  to  its  own  line,  where  it  has  not  issued,  or 
the  property  is  not  transported  on,  a  through  bill  of  lading.  In 
view  of  the  history  of  this  legislation  and  of  the  policy  of  the 
Carmack  Amendment,  it  is  the  opinion  of  the  court  that  by  the 
language  in  question,  introduced  for  the  first  time  in  the  Cum- 
mins Amendment,  Congress  intended  only  to  recognize  that  all 
such  shipments  were  through  shipments,  and  must  be  consid- 
ered as  transportation  on  through  bills  of  lading,  no  matter  what 
form  of  contract  was  issued  by  the  carriers  or  whether  any  at  all 
was  issued.  In  other  words,  that  there  was  merely  a  recogni- 
tion of  what  was  already  the  necessary  effect  of  the  Carmack 
Amendment,  and  that  the  phrase,  "through  bill  of  lading,"  was 
but  generally  descriptive  of  the  contracts  contemplated,  and 
made  the  duty  of  the  initial  carrier  to  issue.  While  inclined  to 
this  view,  the  writer  is  by  no  means  certain  that  this  is  the 
proper  intention  to  impute  to  Congress.  It  would  seem  that  if 
such  were  the  purpose  there  would  really  have  been  no  necessity 
for  the  inclusion  of  this  language,  since  the  Carmack  Amendment 
as  interpreted  by  the  Supreme  Court  had  been  given  that  effect. 
The  phrase  would  seem  more  appropriately  to  be  language  in- 
tended as  qualifying  and  restrictive  of  the  prohibitions  in  the 
associated  provisions.  However,  there  is  another  view  upon 
which  we  all  fully  agree.  It  has  been  stated  that  the  obvious 
leading  purpose  of  the  Amendment  of  March  4,  1915,  was  to  ex- 
tend the  provisions  of  the  act  to  commerce  passing  from  a  terri- 
tory, or  the  District  of  Columbia,  or  from  any  point  in  the 
United  States  to  a  point  in  an  adjacent  foreign  country,  and  to 
prohibit  all  agreements  having  the  effect  defined  by  that  statute. 
Disregarding  the  punctuation,  which  we  are  certainly  at  liberty 
to  do  in  order  to  ascertain  the  intent  of  the  law,  and  viewing 
the  matter  from  the  history  of  the  legislation  and  the  four  corn- 
ers of  the  act,  there  is  strong  reason  to  believe  that  the  language, 
"when  transported  on  a  through  bill  of  lading,"  was  intended 
to  qualify  only  the  words  in  immediate  association  with  it ;  that 
is  to  say,  the  case  of  property  passing  from  a  point  in  the  United 
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States  to  a  point  in  an  adjacent  foreign  country.  In  each  case 
where  this  language  is  used,  it  is  immediately  preceded  by  the 
phrase,  "within  an  adjacent  foreign  country."  It  is  reasonable 
to  conclude  that  Congress  intended  to  provide  a  different  rule 
in  the  instance  of  property  received  for  transportation  in  a  state 
or  territory,  or  the  District  of  Columbia,  for  transportation  with- 
in an  adjacent  foreign  country,  than  when  the  shipment  was 
to  be  wholly  within  this  country.  Aside  from  any  question  of 
the  constitutional  power  of  Congress  to  prescribe  an  arbitrary 
rule,  forbidding  a  common  carrier  to  contract  against  liability, 
and  making  it  responsible  for  the  negligence  of  connecting  car- 
riers, where  such  carrier  would  have  to  look  to  the  dubious 
remedy  of  reimbursement  from  foreign  carriers,  it  is  entirely 
reasonable  to  conclude  that  Congress  did  not  deem  it  just  to  ex- 
tend this  rule  to  such  cases,  except  when  the  initial  carrier  vol- 
untarily chose  to  issue  a  through  bill  of  lading.  In  such  case  it 
might  well  be  presumed  that  the  initial  carrier  had  such  con- 
tract arrangements  with  foreign  carriers  as  would  enable  it  to 
collect  reimbursement  where  it  had  been  made  to  pay  for  the 
default  of  the  latter,  or  was  satisfied  to  take  the  risk  of  such 
enforcement;  but  if  compelled  by  the  provisions  of  the  act  to 
issue  such  a  contract,  in  any  event,  it  would  be  unreasonable  and 
unjust.  But  whether  we  are  right  in  the  reasons  we  have  sug- 
gested, we  are  convinced  that  it  was  not  the  intention  of  Con- 
gress to  so  change  the  policy  of  the  Carmack  Amendment  as  to 
virtually  place  it  within  the  power  of  carriers  to  nullify  that 
policy.  It  is  obvious  that,  if  the  interpretation  claimed  by  ap- 
pellant is  correct,  every  carrier  handling  either  purely  interstate 
shipments,  or  shipments  destined  to  a  foreign  country,  could,  by 
its  own  acts,  restore  the  situation  as  it  existed  before  the  Car- 
mack  Amendment.  By  refusing  to  issue  through  bills  of  lading, 
and  by  issuing  instead  contracts  for  transportation  over  its  own 
line  only,  to  be  delivered  to  connecting  carriers,  but  limiting  its 
liability  to  its  own  line,  the  common-law  rule  would  be  revived, 
and  such  carrier  would  be  held  to  have  assumed  no  obligation 
beyond  the  terms  of  such  contract.  This  would  effect  such  a 
radical  change  of  policy,  and  would  be  such  a  backward  step, 
that,  in  the  absence  of  interpretations  by  the  Supreme  Court,  we 
are  unwilling  to  place  such  a  construction  upon  the  Cummins 
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Amendment.  Such  an  indirect  repeal  of  the  wholesome  policy 
of  the  Carmack  Amendment  is  not  to  be  favored,  in  the  absence 
of  language  more  clearly  indicating  the  purpose  of  Congress.  As 
was  said  by  Stone,  Circuit  Judge,  in  Chicago,  M.  &  St.  Paul  Ry. 
Co.  v.  McCaull-Dinsmore  Co.,  260  Fed.  837,  171  C.  C.  A.  563: 
"The  Cummins  Amendment  was  not  concerned  alone  with  pre- 
venting contracts  already  illegal  under  the  common  law,  but 
with  prohibiting  all  agreements  having  the  effect  defined  by  that 
statute.  Congress  passed  this  act  to  remedy  the  defects  in  the 
Carmack  Amendment  *  *  *  as  developed  in  the  case  of  Adams 
Express  Co.  v.  Croninger,  226  U.  S.  491,  33  Sup.  Ct.  148,  57  L. 
Ed.  314,  44  L.  R.  A.  (N.  S.)  257,  and  intended  thereby  to  fully 
and  finally  prevent  all  limitations  of  this  character."  Therefore 
we  hold  that  the  prohibitions  of  the  Amendment  extend  to  a 
shipment  purely  interstate  in  character,  no  matter  what  the  form 
of  the  contract  issued  by  the  carrier  may  be,  or  whether  any  con- 
tract at  all  may  be  issued,  when  the  property  is  received  for 
transportation  from  a  point  in  one  state  to  a  point  in  another. 
In  any  event,  we  are  constrained  to  decide  that  the  contracts 
here  involved  are,  within  the  terms  and  meaning  of  the  Cummins 
Amendment,  to  be  deemed  shipments  on  through  bills  of  lading. 
While  it  is  true  that  the  connecting  carrier,  Missouri,  Kansas  & 
Texas  Railway  Company,  issued  new  and  independent  contracts 
at  Forth  Worth,  under  which  the  shipments  moved  to  destina- 
tion, radically  differing  in  form  and  perhaps  in  substance  from 
the  initial  contracts  of  appellant,  it  is  nevertheless  true  that 
appellant  received  the  shipments  and  contracts  for  their  trans- 
portation on  through  rates,  and  with  full  knowledge  that  the 
cattle  were  destined  for  interstate  shipment.  It  is  stated  in  the 
contracts  of  appellant  that  it  agreed  to  receive  and  transport 
the  cattle  "from  San  Angelo  station  to  Forth  Worth,  Tex.  (where 
shipment  leaves  our  rails),  consigned  to  G.  E.  Hines  &  Son, 
Stringtown,  Okl."  Furthermore,  the  contracts  on  their  face 
show  that  the  live  stock  was  to  be  delivered  to  connecting  car- 
riers, and  it  is  therein  "expressly  agreed  that  in  case  of  through 
transportation  this  contract  shall  be  for  and  inure  to  the  benefit 
of  any  carrier  constituting  a  part  of  a  through  line,  and  such 
carrier  shall  be  liable  to  perform  all  the  obligations  of  this  con- 
tract."   These  contracts  were  signed  by  the  shippers  and  were 
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signed  on  behalf  of  the  carrier  in  the  following  language :  "Gulf, 
Colorado  &  Santa  Fe  Railway  Company  and  Connecting  Car- 
riers (Severally).  By  H.  E.  Everheart,  its  Agent."  While  the 
contracts  issued  by  the  Missouri,  Kansas  &  Texas  Railway  Com- 
pany did  not  adopt  or  even  specifically  refer  to  the  contracts 
issued  by  the  initial  carrier,  they  did  provide  that  the  connect- 
ing carrier  would  transport  the  cattle  from  Fort  Worth,  Tex.  to 
Stringtown,  Okl.,  "at  the  rate  *  *  *  from  San  Angelo,  Tex., 
to  destination."  This  is  a  recognition  that  the  shipments  were 
through  shipments  from  point  of  origin  to  destination,  and  also 
upon  interstate  rates  for  the  entire  transportation.  Hence,  what- 
ever may  be  the  proper  interpretation  of  the  Cummins  Amend- 
ment, we  conclude  that  the  shipments  fall  within  the  prohibi- 
tions of  the  act,  and  that  the  clauses  in  the  contract  limiting 
liability  are  void." 

Construction  of  Bill  of  Lading.  A  stock  shipping  contract 
prepared  by  a  carrier  will  not  be  enlarged  beyond  its  strict 
terms.10 

Loss  Before  Transportation.11 

Failure  of  Carrier  to  Furnish  Facilities.  A  railroad  company 
engaged  in  the  business  of  a  common  carrier  is  obliged  in  hand- 
ling animals  for  transportation  to  furnish  suitable  bedding  where 
it  is  necessary  to  bed    a  car  to  make  it  safe  and  suitable.12    So 

10.  Howell  et  al.  v.  Hines,  Director  roads  (S.  C.  1922),  110  S.  E.  463. 
General    of    Railroads,    (Mo.    1922),         12.    Wegner  v.  Chicago,  St.  P.  M. 
236  S.  W.  886.  &  O.  R.  Co.,   (Nebr.  1922),  186  N. 

11.  In  an  action  against  a  carrier  W.  971. 

for  the  loss  of  a  mule,  evidence  that  In  Wegner  v.  Chicago,  St.  P.  M. 

the  carrier's  agent  had  designated  the  &  O.  R.  Co.,  (JNebr.  1922),  186  N. 

car  and  instructed  plaintiff  to  load  W.  971,  the  court  said:    "It  will  be 

his  goods  therein,  and  that  plaintiff  noted  that   the  defendant   furnished 

had  done  so,  but  that  the  agent  had  a  double-decked  car  that  was  filled 

left  the  office  so  that  a  bill  of  lading  with  mud,  slush  and  manure  to  the 

could  not  be  obtained,  justifies  the  depth  of  several  inches  and  was  not 

refusal  of  a  nonsuit.     White  et  ux.  in  any  other  way  bedded.     In  this 

v.  Payne,  Director  General  of  Rail-  car  there  were  15  dead  sheep.    Their 
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it  is  the  duty  of  the  carrier  to  furnish  cars  with  reasonable 
promptness.18 


dtath,  everything  indicates,  was  caused 
by  reason  of  the  lack  of  diligence 
in  properly  preparing  this  car  for 
shipment.  For  this  negligence  and 
carelessness  the  company  was  pri- 
marily liable  for  damages  resulting 
from  this  condition  of  the  car.  In 
this  condition,  as  we  find  it,  the  car 
was  improperly  equipped  and  fur- 
nished for  the  transportation  of  ani- 
mals to  market  The  defendant  is 
responsible  for  the  injuries  to  these 
sheep  sustained  by  reason  of  such 
car  being  out  of  condition.  Fuller 
v.  Chicago  &  N.  W.  R.  Co.,  99  Neb. 
611,  157  N.  W.  332.  Thus  it  is  plain 
what  the  weight  of  authority  is  in 
this  situation.  The  instructions  of 
the  court  being  consistent  with  the 
facts  disclosed  by  the  various  wit- 
nesses, there  is  nothing  remaining  for 
us  to  pass  upon,  and  we  therefore 
affirm  the  case." 

13.  A  carrier  owes  the  same  duty 
to  all  shippers  at  any  one  station  as  it 
does  to  shippers  at  other  stations  of 
the  same  standing  and  rank,  and 
the  rights  of  all  shippers  applying 
for  cars  under  the  same  circum- 
stances are  necessarily  equal.  Howell 
et  al.  v.  Hines,  Director  General  of 
Railroads,  (Mo.  1922),  236  S.  W. 
886. 

"It  is  the  duty  of  a  common  car- 
rier to  furnish  safe  and  suitable  cars 
to  be  used  in  shipping  animals,  and 
for  failure  to  do  so  the  carrier  is 
liable,  if  damages  result  by  reason  of 
such  failure."  Fuller  v.  Chicago  &. 
N.  W.  R.  Co.,  99  Neb.  611,  157  N. 
W.  332.  Wegner  v.  Chicago,  St.  P. 
M.  &  O.  R.  Co.,  (Nebr.  1922),  186 
N.  W.  971. 


In  Neety  v.  Hines,  (Mo.  1922), 
237  S.  W.  906,  the  court  said  p.  910: 
"We  hold  the  facts  and  circumstances 
thus  shown  in  plaintiff's  evidence 
created  a  situation  from  which  an 
inference  of  negligence  reasonably 
could  be  drawn.  In  the  first  place, 
it  was  presumptive  evidence  of  negli- 
gence for  defendant  not  to  have  had 
an  engine  ready  at  the  time  scheduled 
for  the  departure  of  the  train  from 
Moberly,  when  the  cattle  had  been 
delivered  to  defendant  at  Columbia 
at  noon  of  that  day.  Defendant  will 
be  charged  with  knowledge  that  the 
shipment  was  expected  to  reach  the 
market  at  about  8  o'clock  the  next 
morning.  The  unusual  and  unex- 
plained delay  at  Luther,  together  with 
the  delay  at  Centralia,  caused  by  the 
failure  of  the  train  to  start  on  time 
from  Moberly,  was  sufficient  to 
raise  an  inference  of  negligence  of 
defendant.  Baker  v.  Schaff  (Mo. 
App.)  221  S.  W.  743;  McMickle  v. 
Railroad  (Mo.  App.)  209  S.  W.  611." 

In  Neely  v.  Hines,  (Mo.  1922),  237 
S.  W.  906  the  court  said  p.  909.  "In 
tlie  case  at  bar,  the  testimony  of 
plaintiffs  tends  to  show  that  there 
was  a  delay,  first,  at  Moberly  by 
reason  of  the  failure  of  defendant 
to  have  an  engine  ready.  Defendant 
will  be  charged  with  knowing  that 
plaintiff  had  delivered  live  stock  to 
defendant  for  transportation  at  noon 
of  that  day,  and  that  such  freight  is 
highly  perishable,  and  that  any  delay 
in  transporting  it  might  cause  dam- 
age. Owing  to  the  facts  that  plain- 
tiffs were  not  present  at  Moberly  at 
the  time  of  the  alleged  delay,  and 
that  the  cause  of  such  delay  and  the 
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facts  surrounding  it  were  wholly 
within  the  knowledge  of  defendant, 
plaintiffs  were  required  to  prove  neg- 
ligence of  defendant  only  by  show- 
ing facts  and  circumstances  sufficient 
to  raise  a  reasonable  inference  of 
negligence  on  the  part  of  defendant 
Baker  v.  Schaff,  (Mo.  App.)  221  S. 
W.  743;  McMickle  v.  Railroad  (Mo. 
App.)  318,  223  S.  W.  798;  McFall  v. 
Railroad,  181  Mo.  App.  142,  168  S. 
W.  341.  In  the  last-named  case  the 
court  held  (181  Mo.  App.,  loc  cit. 
149,  168  S.  W.  343).  Mere  delay, 
with  nothing  more,  is  insufficient  to 
support  a  recovery  for  delay  in  the 
transmission  of  live  stock.  But  de- 
lay shown  under  such  circumstances 
as  to  raise  even  a  slight  inference 
of  negligence  is  sufficient  (Muir 
v.  M.  K.  &  T.  R.  R,  Co.,  168  Mo. 
App.  542;  Bushnell  v.  Railroad,  118 
Mo.  App.  618;  Anderson  v.  Railroad, 
93  Mo.  App.  677 ;  Lay  v.  Railroad, 
157  Mo.  App.  467.)  Where  a  delay 
has  occurred  at  several  points  en 
route  some  of  which  are  unexplained, 
the  question  of  negligence  is  for  the 
jury.  (Libby  v.  Railroad,  138  Mo. 
App.  424,  1.  c  426.)  This  quotation 
states  the  federal  rule  as  applied  to 
interstate  shipments,  and  that  the  fed- 
eral rule  requires  proof  of  circum- 
stances upon  which  a  reasonable  in- 
inference  of  negligence  may  be 
based." 

In  an  action  for  negligence  in  fail- 
ing to  furnish  a  stock  car  within  a 
reasonable  time  after  notice,  evidence 
that  car  was  not  furnished  until  three 
days  after  notice  held  insufficient  to 
take  the  case  to  the  jury,  in  absence 
of  evidence  that  a  car  could  have 
been  obtained  earlier,  and  in  the  ab- 
sence of  a  showing  as  to  the  particu- 
lar facts  and  circumstances  making 


such  three-day  delay  negligence  un- 
der the  Missouri  Statutes.  Howell 
et  al.  v.  Hines,  Director  General  of 
Railroads,  (Mo.  1922),  236  S.  W. 
886. 

In  shipper's  action  against  railroad 
for  negligent  delay  in  furnishing 
car  for  livestock  shipment  after  no- 
tice, modification  of  defendant's  re- 
quested instruction  enumerating  the 
constitutive  elements  of  the  cause  of 
action  which  plaintiff  was  required 
to  prove  by  omitting  therefrom  the 
words,  "that  defendant  negligently, 
that  is,  with  want  of  due  care,  failed 
to  furnish  said  cars,"  held  error, 
though  substance  of  the  omitted  por- 
tion was  contained  in  another  in- 
struction. Howell  et  al.  v.  Hines, 
Director  General  of  Railroads  (Mo. 
1922),  236  S.  W.  886. 

An  action  lies  under  the  Missouri 
Statutes,  for  damages  for  discrimi- 
nation in  furnishing  cars  for  the 
shipment  of  lumber  which  could  have 
gone  over  either  an  intrastate  or  in- 
terstate route.  Stroud  v.  Missouri 
Pac  R.  Co.  (ftlo.  1922),  236  S.  W. 
891. 

'Discrimination  in  furnishing  cars 
held  for  jury  in  suit  under  the  Mis- 
souri Statutes  for  treble  damages. 
Stroud  v.  Missouri  Pac.  R.  C  (Mo. 
1922),  236  S.  W.  891. 

Though  the  federal  Transportation 
Act  Feb.  23,  1920,  §  208a,  provides 
that  all  regulations  in  effect  Febru- 
ary 29,  1920,  on  lines  subject  to  the 
Interstate  Commerce  Act  should  con- 
tinue in  effect  until  changed  by  state 
or  federal  authority,  and  that  no 
such  regulation  should  be  changed 
prior  to  September  1,  1920,  without 
the  Commission's  approval,  a  rail- 
road company  discriminating  in  fur- 
nishing cars  between   such  dates    is 
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liable  for  treble  damages,  under  the 
Missouri  Statutes.  Stroud  v.  Mis- 
souri Pac.  Co.  (Mo.  1922),  236  S. 
W.  891. 

In  an  action  for  discrimination  in 
furnishing  cars  for  a  shipment  of 
lumber,  plaintiff's  testimony  that  de- 
fendant's conductor  to  whom  he 
spoke  about  the  cars  said,  "You 
haven't  given  us  nothing  for  what 
we  have  already  given  you  yet"  an  J 
that  the  brakeman  said,  "You  might 
buy  us  some  cigars  if  nothing  else." 
was  improperly  admitted,  especially 
in  view  of  other  evidence  that  plain- 
tiff's competitors  had  been  somewhat 
generous  with  their  turkeys ;  the  evi- 
dence showing  that  the  train  crew 
had  nothing  to  do  with  furnishing 
cars  except  to  deliver  them.  Stroud 
v.  Missouri  Pac  R.  Co.  (Mo.  1922), 
236  S.  W.  891. 

In  Davis  v.  Gee  (Tex.  1922),  238 
S.  W.  735,  the  court  said  p.  736: 
"Objection  is  also  made  to  the  judg- 
ment rendered  in  this  case,  because 
the  contract  relied  on  was  not  in 
writing  as  required  by  the  federal 
statute.  Gee  testified  without  contra- 
diction that  he  made  no  contract  for 
a  car  to  be  shipped  to  any  particular 
place.  He  merely  wanted  one  in 
which  to  load  his  potatoes.  He  did 
not  know  what  was  to  be  the  ulti- 
mate destination  of  the  car;  that 
Ponder  did  his  own  billing.  Some- 
times the  potatoes  purchased  by 
Ponder  were  sold  in  Texas,  and 
sometimes  they  were  shipped  to  other 
states.  That  being  true,  there  was 
no  evidence  that  this  car  at  the  time 
the  contract  was  made  was  to  be 
used  other  than  in  intrastate  com- 
merce. Moreover,  the  contract  up- 
on which  this  suit  is  based  was  not 
the  failure  to  furnish  a  car  in  obedi- 


ence to  a  legal  notice  as  required 
by  both  the  federal  and  state  laws, 
but  the  failure  to  furnish  a  car  at  a 
designated  time  under  the  terms  of 
an  agreement  That  such  an  agree- 
ment is  valid  when  not  in  writing 
is  supported  by  the  decisions  of  the 
courts  of  this  state.  Texas  Midland 
R.  R.  v.  CKelley  (Tex.  Civ.  App.) 
203  S.  W.  152;  McCarty  v.  Ry.  Co., 
79  Tex.  33,  15  S.  W.  164;  Ry.  Co.  v. 
Eishop  (Tex.  Civ.  App.)  154  S.  W. 
305-310;  T.  &  N.  O.  Ry.  Co.  v. 
Weems  (Tex.  Civ.  App.)  184  S.  W. 
1103;  T.  &  P.  Ry.  Co.  v.  Shawnee 
Oil  Co.,  55  Tex.  Civ.  App.  183,  118 
S.  W.  777;  S.  &  A.  P.  Ry.  Co.  v. 
Timon,  102  Tex.  222,  114  S.  W.  792. 
The  judgment  will  therefore  be 
affirmed." 

A  contract  to  furnish  cars  for  an 
interstate  shipment  is  governed  by 
federal  law,  and  only  the  legal  rate 
can  be  charged,  and  so  a  release 
therein  of  liability  for  delay  in  con- 
sideration of  the  rate  is  without  con- 
sideration, and  void.  Grass  et  al.  v. 
St.  Louis-San  Francisco  Ry.  Co. 
(Mo.  1922),  238  S.  W.  551. 

In  Grass  et  al.  v.  St.  Louis-San 
Francisco  Ry.  Co.  (Mo.  1922),  238 
S.  W.  551,  the  court  said:  "This  is 
an  action  for  damages  for  an  alleged 
breach  of  defendant's  common-law 
duty  to  furnish  plaintiffs  cars  for 
the  shipment  of  live  stock.  The  pe- 
tition alleges  that  plaintiffs  made  ap- 
plication to  defendant's  agent  in 
charge  of  its  office  in  the  city  of 
Ste.  Genevieve  for  a  freight  car  in 
which  to  ship  a  load  of  hogs.  The 
application  was  made  on  the  12th  of 
April,  1917.  The  shipment  was  to  be 
made  on  Monday  the  16th  of  April 
following.  On  said  16th  day  of 
April  plaintiffs  delivered  at  def end- 
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ant's  station,  aforesaid,  87  head  of 
hogs,  for  shipment  from  the  city  of 
Ste.  Genevieve  to  the  city  of  East 
St.  Louis,  state  of  Illinois.  That  de- 
fendant negligently  failed  to  furnish 
and  provide  such  car  on  said  date, 
and  plaintiffs  were  compelled  to  hold 
their  hogs  in  the  pens  of  defendant 
at  its  station  until  Tuesday,  the  17th. 
It  is  alleged  that,  as  a  direct  result 
of  the  negligence  of  defendant  in 
failing  to  furnish  the  car,  as  afore- 
said, plaintiffs  suffered  certain  dam- 
ages, amounting  to  the  total  sum  of 
$117.57.  Defendant's  answer,  after  a 
general  denial,  alleges  that,  when 
the  car  was  furnished,  plaintiffs 
executed  a  contract  with  defendant, 
based  on  rates  charged  and  collected, 
whereby  it  was  expressly  agreed, 
among  other  things,  as  follows: 
The  shipper  waives  and  releases  any 
and  all  claims  or  causes  of  action 
against  the  company  arising  from  or 
connected  with  the  shipment  of  said 
live  stock  or  the  arrangements  there- 
for, which  existed  at  or  before  the 
time  of  executing  this  contract,  in- 
cluding, among  other  things,  any  de- 
lay in  the  furnishing  of  cars  by  the 
company,  or  in  the  receipt  of  said 
live  stock  for  shipment.'  It  is  un- 
necessary to  set  out  other  things 
contained  in  defendant's  answer  in 
view  of  the  questions  presented  for 
our  consideration.  The  reply  was  a 
general  denial  of  new  matter,  and  the 
further  allegation  that,  if  there  was 
any  release  or  waiver  of  damages 
by  plaintiffs,  as  pleaded  in  the  an- 
swer, such  was  without  consideration, 
and  void.  Plaintiffs  recovered  dam- 
ages in  the  sum  of  $117.57,  the 
amount  prayed  for  in  the  petition. 
Plaintiff  Straughan  lived  about  a 
mile  from  Ste.  Genevieve.    He  noti- 


fied defendant's  agent  about  Thurs- 
day prior  to  the  Tuesday  on  which 
the  hogs  were  shipped  that  they 
would  want  the  car  on  Monday  fol- 
lowing. Saturday  defendant's  agent 
notified  him  the  car  was  there. 
Straughan  then  telephoned  Grass, 
and  the  hogs  were  brought  in  on 
Monday.  When  they  reached  the 
station  with  the  hogs,  Monday  morn- 
ing, they  were  advised  by  the  agent 
that  the  car  had  been  given  to  an- 
other shipper,  and  they  were  com- 
pelled to  wait  until  the  next  evening 
before  they  got  a  car,  during  which 
time  they  were  forced  to  buy  feed 
for  the  hogs,  they  lost  weight,  and  one 
was  injured  due  to  defect  in  defend- 
ant's pens.  Defendant  offered  a  de- 
murrer which  was  overruled  and  then 
put  in  evidence  the  live  stock  contract 
under  which  shipment  was  made, 
containing  the  purported  release  as 
set  out  in  the  answer.  Defendant's 
contention  here  is  that  the  court 
erred  in  overruling  its  demurrer,  be- 
cause clause  No.  10  of  the  live  stock 
contract  waives  and  releases  the  de- 
fendant from  the  item  of  damages 
sued  for,  and  that  the  burden  of 
proving  there  was  no  consideration 
was  upon  plaintiffs,  and  they  failed 
to  sustain  such  burden.  Defendant 
relies  largely  upon  the  case  of  Cole- 
man vt  Hines  (Mo.  App.)  217  S.  W. 
602,  and  cases  there  cited,  to  sus- 
tain its  contention.  A  reading  of 
that  case  discloses  that  it  is  very 
similar  to  the  case  at  bar,  with  the 
exception  that  in  the  Coleman  Case 
plaintiffs  admitted  by  their  demur- 
rer and  averments  in  the  reply  that 
for  a  valuable  consideration  they  had 
released  all  claims  or  causes  of 
action  arising  from  any  delay  in  the 
furnishing  of  cars.    The  reply  in  this 
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Place  and  Manner  of  Furnishing  Cars.  In  absence  of  a  special 
contract  to  furnish  cars  on  a  particular  date,  a  railroad  engaged 
as  a  common  carrier  in  the  shipment  of  any  particular  class  of 
articles  or  property  is  bound  to  furnish  suitable  cars  for  such 
shipment  on  reasonable  notice  whenever  it  can  do  so  by  exercise 
of  reasonable  diligence  and  without  jeopardy  to  its  business  as 
such  common  carrier;  the  question  of  what  constitutes  reason- 
able notice  depending  on  the  circumstances  of  the  particular 
case.14  An  agreement  of  a  carrier  to  furnish  a  car  at  a  designat- 
ed time  for  shipment  to  no  particular  place  need  not  be  in  writ- 
ing, as  required  by  the  federal  statute.15 


case  makes  no  such  admission,  but 
pleads  no  consideration  for  the  re- 
lease. It  was  held  in  the  Coleman 
Case  that  plaintiffs  could  waive  any 
action  they  may  have  had  by  reason 
of  defendant's  failure  to  furnish  the 
cars,  provided  there  was  a  valuable 
consideration  for  such  release.  It 
appears  that  plaintiffs  admitted  such 
fact.  However,  we  are  of  the  opinion 
that  defendant's  contention  cannot  be 
upheld  hereunder  the  pleadings  and 
the  evidence  in  this  case.  The  con- 
tract referred  to  in  the  answer  is  an 
ordinary  life  stock  contract  It  is  a 
printed  form  used  by  defendant,  con- 
taining the  clause  above  referred  to. 
The  consideration  expressed  on  the 
face  of  this  contract,  is  'that,  in  con- 
sideration of  the  rate  upon  which  this 
shipment  is  transported,  and  of  the 
mutual  promises  herein  set  forth/  etc. 
This  is  all  the  consideration  men- 
tioned in  the  contract,  and,  this  be- 
ing an  interstate  shipment,  this  con- 
tract was  governed  by  federal  laws, 
and  defendant  could  charge  only  the 
legally  established  rate,  and  none 
other.  The  contract  does  not  even 
purport  to  be  made  in  consideration 
of  any  reduced  rate.  In  other  words, 
Did   plaintiffs   get   from    defendant, 


by  virtue  of  this  contract  with  the 
purported  release  therein,  what  they 
could  not  and  would  not  have  got 
had  it  not  been  there?  There  could 
be  only  one  answer  to  this  question, 
and  that  is,  Absolutely  nothing  of 
value.  There  is  nothing  in  this 
record  to  the  contrary,  or  from  which 
a  contrary  inference  may  be  drawn. 
The  contract  on  its  face  shows  there 
was  absolutely  no  consideration,  be- 
cause it  does  not  undertake  to  give 
plaintiffs  any  reduced  rate.  Foun- 
tain v.  Wabash  Railway  Co.,  114, 
Mo.  App.  676,  loc  cit.  681,  90  S.  W. 
393.  Nor  does  it  undertake  to  give 
plaintiffs  anything  which  was  not 
theirs  under  the  law  without  clause 
No.  10.  The  commissioner  recom- 
mends that  the  judgment  be  affirmed. 
Per  Curiam.  The  foregoing  opinion 
of  Nipt>er,  C,  is  adopted  as  the 
opinion  of  the  court  The  judgment 
of  the  circuit  court  is  accordingly 
affirmed." 

14.  Howell  et  al.  v.  Hines,  Direct- 
or General  of  Railroads,  (Mo.  1922), 
236  S.  W.  886. 

15.  Davis  v.  Coe,  (Tex.  1922), 
238  S.  W.  735. 
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Transportation  Over  Designated  Route.  While  it  is  ordin- 
arily the  duty  of  a  carrier  operating  two  lines  between  the  same 
points,  to  ship  by  the  cheaper  route,  it  is  not  required  to  do  so, 
where,  considering  its  own  interest  and  that  of  the  public,  as 
well  as  the  shipper's,  it  would  be  unreasonable.16 

16.    Stroud   v.    Missouri    Pac.    R.      Co.,  (Mo.  1922),  236  S.  W.  891. 
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NEGLIGENCE  DURING  TRANSPORTATION. 

Live  Stock.  The  duty  devolves  upon  the  shipper,  where  such 
shipment  is  accompanied  by  caretakers,  to  feed  and  water  such 
animals  if  the  railroad  company  stops  its  trains  at  suitable  places 
and  affords  an  opportunity  of  so  doing  to  the  shipper,  and,  even 
though  the  railroad  company  may  unload  the  animals  for  the 
purpose  of  feeding  and  watering  the  same  where  facilities  for 
such  purpose  do  not  exist,  it  is  the  duty  of  the  shipper  to  render 
such  assistance  as  is  possible  in  caring  for  the  animals  and  miti- 
gating the  damage  which  may  be  sustained.1  A  carrier's  pub- 
lished tariffs,  filed  with  and  approved  by  the  Interstate  Com- 
merce Commission,  and  requiring  a  notation  on  the  contract  of 
shipment  and  the  waybill  of  points  at  which  live  stock  were  to 
be  fed  and  watered,  form  a  part  of  the  contract  of  shipment  of 
which  the  shipper  and  carrier  are  bound  to  take  notice,  and  which 
are  conclusive  on  the  shipper,  as  well  as  the  carrier,  whether  he 
has  actual  knowledge  of  them  or  not.2  Where,  as  required  by  a 
carrier's  published  tariffs,  notations  were  made  on  the  contracts 
of  shipment  and  the  waybills  as  to  the  places  at  which  live 
stock  were  to  be  fed  and  watered,  such  notations  became  binding 
on  both  parties  as  though  incorporated  in  the  contracts  as  for- 
mal stipulations.8 

1.  Diamond  X  Land  &  Cattle  Co.  certain  exceptions,  interpreted,  and 
v.  Director  General  (N.  Mex.  1922),  held,  delays  from  the  following 
205  Pac.  267.  causes  are  not  excusable:    Allowing 

2.  Cook  v.  Northern  Pac  Ry.  Co.  trains  to  pass;  track  blocked  by 
(Mont.  1921),  203  Pac.  512.  trains;    waiting    for    block;    taking 

3.  Cook  v.  Northern  Pac.  Ry.  Co.,  water  and  coal ;  inspecting  train ; 
(Mont  1921),  203  Pac.  512.  lunch   for  train   crew;   waiting   for 

The   statute   requiring  carriers  to  engine;  cutting  out  helper;  hot  box; 

transport   live   stock   without    delay  sparks    from    brake    shoe;    loading 

and  at  a  rate  of  speed  averaging  15  stock  for  other  shippers.     Anderson 

miles  per  hour,  unless  prevented  by  v.    Hines,    (Kans.    1922),    203    Pac. 

unavoidable  accident,  and  subject  to  726  (State  Case). 
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Delay.  When  a  shipment  has  been  accepted  for  transporta- 
tion, the  carrier  is  in  duty  bound  to  forward  the  shipment  with 
reasonable  dispatch,  and  cannot  unreasonably  delay  it  in 
order  to  accept  and  carry  other  business  offered  it.4  A  carrier 
accepting  a  shipment  of  live  stock  is  chargeable  with  notice  that 


In  action  against  carrier  for  dam- 
ages from  failing  to  unload  ship* 
ment  of  lambs  at  an  intermediate 
point  for  feeding,  as  stipulated  by 
notation  upon  face  of  shipping  con- 
tract, which  contract  provided  for 
the  shipper's  furnishing  an  attendant 
to  care  for  the  lambs  on  the  way, 
held  that  such  an  attendant,  even 
though  he  had  the  shipping  contract 
in  his  possession,  had  no  ostensible 
authority  to  change  such  contract  by 
eliminating  the  provision  as  to  un- 
loading at  intermediate  point,  and 
that  the  statement  of  such  attendant 
that  he  was  the  person  in  charge  was 
not  such  "identification"  of  him  as 
the  shipper's  authorized  agent  as  was 
required  by  the  published  tariffs, 
providing  that,  "The  points  at  which 
animals  are  to  be  stopped  *  *  * 
cannot  be  changed  except  upon  writ- 
ten instruction  of  the  owner  or  his 
authorized  agent,  the  question  of 
ownership  or  agency  to  be  determined 
upon  proper  indentification."  Cook 
v.  Northern  Pac.  Ry.  Co.,  (Mont. 
1921),  203  Pac.  512. 

4.  Howell  et  al.  v.  Hines,  Direct- 
or General  of  Railroads  (Mo.  1922), 
236  S.  W.  886. 

In  Anderson  v.  Hines,  (Kans. 
1922),  203  Pac  726,  the  court  said 
p.  727:  "The  defendant's  records 
disclosed  in  part  the  cause  for  de- 
lay and  the  time  lost  in  the  move- 
ment of  each  train.  Among  the 
causes  of  delay  were  the  following: 
Allowing     trains     to     pass;     track 


blocked  by  trains;  waiting  for  block; 
taking  water  and  coal;  inspecting 
train;  lunch  for  train  crew;  waiting 
for  engine;  cutting  out  helper;  hot 
box;  sparks  from  brake  shoe;  re- 
moval of  beam  rod;  loading  stock 
for  other  shippers.  The  court  in- 
structed the  jury  that  time  lost  in 
loading  cattle  for  other  shippers  was 
not  part  of  the  time  within  which 
shipments  must  be  made.  The  time 
consumed  by  loading,  referred  to  in 
the  statute,  is  the  time  consumed  in 
leading  the  live  stock  of  the  com- 
plaining shipper;  the  purpose  of  the 
statute  being  to  fix  a  time  when 
computation  of  the  statutory  rate  of 
speed  begins.  The  court  also  in- 
structed the  jury  that  delays  oc- 
casioned by  handling,  meeting,  and 
passing  other  trains  were  embraced 
in  expression  "unavoidable  accident" 
The  purpose  of  the  statute  was  to 
insure  the  adoption  of  train  sched- 
ules which  allow  transportation  of 
live  stock  at  the  specified  rate  of 
speed,  and  delay  of  the  complaining 
shipper's  train,  caused  by  handling, 
meeting,  or  passing  another  train, 
is  excused  only  in  the  event  the  de- 
delay  was  the  proximate  result  of 
unavoidable  accident  to  the  other 
train.  In  the  case  of  Patterson  v. 
Railway  Co.,  77  Kan.  236,  94  Pac. 
138,  15  L.  R.  A.  (N.  S.)  733,  the 
court  considered  the  meaning  of  the 
term  'unavoidable  accident'  as  used 
in  the  car  service  law,  and  adopted 
from   an  earlier  case   the   following 
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definition  of  the  word  'accident': 
'An  undersigned  contingency;  a  hap- 
pening without  intentional  causation; 
that  which  exists  or  occurs  abnor- 
mally ;  something  unusual  or  phenom- 
enal; an  uncommon  occurrence'.  77 
Kan.  242,  94  Pac.  138,  15  L.  R.  A. 
(N.  S.)  733.  In  the  case  of  Milling 
Co.  v.  Railway  Co.,  82  Kan.  256,  108 
Pac  137,  this  definition  was  approved, 
and  was  applied  to  those  causes  of 
delay  which  a  carrier  cannot  be  ex- 
pected to  provide  for  or  to  avoid. 
The  car  service  statute  and  the 
statute  under  consideration,  one  re- 
lating to  furnishing  cars,  and  the 
other  relating  to  transporting  cars, 
are  virtually  in  pari  materia,  and  the 
term  'unavoidable  accident'  has  the 
same  meaning  in  each.  Applying 
that  meaning,  none  of  the  delays 
proved  by  the  defendant  was  excus- 
able except  the  eight  minutes  of  time 
lest  in  removing  the  beam  rod. 
There  is  nothing  unusual  or  obnor- 
mal  about  the  development  of  hot 
boxes  or  sparks  from  brake  shoes 
in  the  movement  of  freight  trains, 
and  schedules  must  necessarily  take 
into  account  a  certain  amount  of  de- 
lay from  such  causes.  Other  causes 
of  delay  in  transporting  plaintiff's 
cattle  need  no  discussion." 

The  Civil  Code  of  South  Carolina 
fixing  the  period  within  which  a 
shipment  is  to  be  delivered,  where 
notice  is  given  that  prompt  shipment 
is  required,  and  providing  a  penalty 
for  failure  to  deliver  within  such 
period,  "in  addition  to  the  liabilities 
and  remedies  now  existing  for  un- 
reasonable delay  in  the  transportation 
of  freght,"  does  not  fix  an  arbitrary 
standard  of  what  is  a  reasonable 
time  within  which  a  shipment  shall 
be  transported,  in  an  action  for  un- 


reasonable delay  in  the  transportation 
of  freight  Middleton  &  Co.  v.  At- 
lantic Coast  Line  R.  Co.,  (So.  Car. 
1922),  110  S.  E.  796. 

In  action  against  railroad  for  neg- 
ligent delay  in  delivery  of  shipment, 
proof  that  goods  were  not  delivered 
within  the  period  fixed  by  the  South 
Carolina  Code,  imposing  a  penalty 
for  failure  to  deliver  within  such 
period,  where  "notice  is  given  that 
prompt  shipment  is  required,"  held 
not  to  show  the  delay  unreasonable, 
in  the  absence  of  a  showing  that  the 
railroad  was  given  written  notice 
that  prompt  shipment  was  required. 
Middleton  &  Co.  v.  Atlantic  Coast 
Line  R.  Co.,  (S.  Car.  1922),  110  S. 
E.  796. 

The  Code  of  South  Carolina  pro- 
viding a  penalty  for  failure  to  trans- 
port and  deliver  shipment  within 
fixed  period,  is  a  penal  statute,  and 
is  to  be  strictly,  but  not  unreason- 
ably, construed.  Middleton  &  Co.  v. 
Atlantic  Coast  Line  R.  Co.,  (S.  Car. 
1922),  110  S.  E.  796. 

Under  the  laws  of  North  Caro- 
lina, imposing  a  penalty  for  unreason- 
able delay  in  the  transportation  of 
goods,  and  providing  that  it  shall  be 
construed  to  require  delivery  at 
destination  within  the  time  specified, 
the  penalty  extends  to  negligent  de- 
fault in  making  delivery  to  the  con- 
signee after  arrival  at  destination. 
Mitchell  v.  Atlantic  Coast  Line  R. 
Co.,    (N.   C   1922),   110  S.  E.  859. 

In  Purity  Ice  Cream  &  Dairy  Co. 
v.  Adams  Express  Co.,  (Mich. 
1922),  187  N.  W.  296,  the  court  said: 
"On  March  23,  1918,  at  Webberville, 
Mich.,  there  was  delivered  to  de- 
fendant a  car  of  milk  and  cream  in 
cans  to  be  carried  and  delivered  to 
plaintiff   at   Jacksonville,   Fla.     The 
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shipment  was  placed  in  one  of  de- 
fendant's  regular   express   cars    for* 
carload    shipments,    was    iced    suffi- 
ciently to  keep  the  product  sweet  fory 
four  days,  was  sent  charges  collect, 
the    correct    express    charges    being , 
$760.50.    Defendant's  agent  stamped 
upon  the  express  receipt  given  to  the 
shipper  the  words  'Subject  to  delay  on^ 
account  of  congestion/  to  which  the* 
shipper's  attention  was  then  called. 
The  ordinary  time  for  carrying  from 
Webberville  to  Jacksonville  was  three 
or  four  days.     The  car  arrived  in 
Cincinnati  March  26th.    On  that  day 
it  was  switched  into  a  freight  train, 
carrying  glass,  brick,  hay,  iron,  etc., 
and  completed,  it  seems,  the  journey 
in  freight  trains  and  reached  Jackson* 
ville    April  5th,  a  delay  of  eight  or 
nine  days  beyond  ordinary  running 
time.    Plaintiff  claims  the  cream  and 
milk  were  sweet  when  delivered  and, 
worth  $4,335,  and  that  upon  arrival  at 
Jacksonville  the  cream  was  sour  and 
worth  but  $2,595.05,  and  that     the 
milk  was  worthless,  and  that  the  loss 
therefore     claimed    to    have    been/ 
caused  by  the  negligence  of  defendant 
as  indicated  was  the  sum  of  $1,739.95.' 
Plaintiff    brought    suit.      Defendant 
with  its  plea  gave  notice  of  set-off 
as  to  the  express  charges,  which  had  * 
not  been  paid.    Plaintiff  had  verdict 
for     $1739.95  and  interest,  $104.57, 
and   express   charges,  $760.50,   upon 
which  judgment  for  plaintiff  was  en-' 
tered  in  the  sum  of  $1,739.95.     De- 
fendant   brings    error.      Defendant 
contended  that  the  delay  was  excus-  * 
able  under  the  clause,  'Subject  to  de- 
lay on  account  of  congestion.'     By 
the  evidence  that  the  time  actually 
consumed  was  at  least  three  times 
the  usual  running  time,  that  there  was 
for  most  of  the  route  deviation  from 


express  service  contracted  for  to 
freight  service,  that  the  product  was 
iced  for  the  usual  running  time,  and 
considering  the  nature  of  the  ship- 
ment, clearly  plaintiff  made  out  a 
prima  facie  case  of  negligence.  The 
burden  was  then  on  the  defendant  to 
show  that  the  delay  arose  from  some 
other  cause  than  its  negligence. 
Loveland  &  Hinyan  Co.  v.  Waters, 
192  Mich.  680,  159  N.  W.  477;  A.  F. 
Young  &  Co.  v.  Grand  Rapids  & 
Indiana  Railway  Co.,  201  Mich.  39, 
167  N.  W.  11.  And  this  is  true  al- 
though the  contract  was  'Subject  to 
delay,  etc./  as  stated.  See  10  C  J. 
301,  and  cases  there  cited.  And  it 
was  upon  defendant  to  prove  an 
emergency  justifying  the  deviation 
of  this  car  from  express  service  to 
freight  service.  10  C.  J.  306.  To 
show  congestion,  defendant  had  testi- 
mony of  congestion  of  less  than  car 
lot  shipments,  of  a  scarcity  of  ex- 
press cars  suitable  for  attaching  to 
passenger  trains  and  for  express 
service,  and  of  general  congestion  of 
freight;  but  none  of  such  testimony 
approaches  a  justification  or  excuse 
for  the  delay  here.  Plaintiff  secured 
a  regular  express  car.  No  imperfec- 
tion in  it  or  its  equipment  is  claimed. 
It  was  a  car  lot  shipment  No 
reason  appears  of  record  for  the  de- 
viation to  freight  service.  And  this 
brings  us  to  the  important  question 
in  the  case.  The  following  from  the 
charge:  'If  you  find  that  the  Adams 
Express  Company  did  everything  in 
its  power  to  forward  this  cream,  this 
car  of  cream,  and  that  they  were  pre- 
vented by  congestion  on  the  road  and 
such  congestion  as  was  indicated  in 
the  contract,  then  your  verdict  would 
be  no  cause  of  action.'  Was  defend- 
ant prejudiced   by  the  quoted   and 
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such  freight  is  highly  perishable,  and  that  any  delay  in  transport- 
ing it  may  cause  damage.5  A  carrier  is  not  an  insurer  against  de- 
lay in  the  transportation  of  goods,  its  duty  to  deliver  within  a 


inadvertent  statement  as  to  the  de- 
gree of  care  'did  everything  in  its  • 
power'?     As  we  have  seen,  under^ 
the  facts  and  the  authorities  cited, 
plaintiff  made  a  'prima  facie  case,' 
which  is  defined:    'A  case  made  out 
by  proper  and  sufficient  testimony; 
one  which  is  established  by  sufficient* 
evidence,  and  can  be  overthrown  only 
by   rebutting   evidence   adduced    on 
the  other  side.'    31  Cyc  1172.    It  is* 
a  general  rule  that  what  is  a  reason- / 
able  time  for  transportation,  and  the^ 
reasonableness  and  sufficiency  of  the^ 
excuse  for  delay,  are  questions  for  ay 
jury;  but  it  is  also  the  rule  that— 
Where  the  (incontroverted  evidence 
clearly  proves  the  issues,  the  question 
may  be  treated  as  one  of  law  and 
passed  on  by  the  court  without  any 
encroachment  on  the  province  of  the 
jury.'    10  C  J.  306,  and  cases  cited 
in  the  notes.     There  being  no  evi- 
dence to  meet  the  prima  facie  case^ 
of  plaintiff,   nothing  to   explain   or 
excuse  the  delay,  or  to  justify  they 
said  deviation,  the  court  might  havey 
held  defendant  negligent  as  a  matter  / 
of  law ;  hence  the  error  in  the  charge^ 
was  not  prejudicial.    There  was  evi- 
dence, sufficient  to  sustain  a  finding 
that  the  cream  and  milk  were  sweet 
when  delivered  to  defendant  and  sour 
and  worthless  in  part  on  arrival  at 
destination,  that  the  damage  resulted 
from    defendant's    negligence,    and 
from  which  such  damage  might  be 
ascertained.     Other  questions  raised 
have  been  considered.    We  find  no 
reversible  error." 
A  shipper  did  not  waive  right  to 


damages  for  delay  in  furnishing  a 
stock  car  after  notice  by  a  provision 
of  a  subsequent  contract  providing 
that  all  prior  contracts,  and  under- 
standings, as  to  the  receipt  or  trans- 
portation of  stock  or  the  furnishing 
of  cars  therefor  are  waived  by  the 
shipper  and  merged  in  the  agree- 
ment; the  right  to  damages  for  the 
delay  being  based  on  the  carrier's 
violation  of  its  common-law  duty, 
and  not  on  breach  of  contract. 

5.  Neely  v.  Hines,  (Mo.  1922), 
237  S.  W.  906. 

Where  a  carrier  negligently  delays 
a  shipment  of  live  stock,  so  that  the 
shipment  reaches  destination  after 
the  day's  sales  are  over,  necessitating 
the  shipper  subsequently  to  sell  on  a 
declining  market,  the  shipper  has  a 
cause  of  action.  Neely  v.  Hines, 
(Mo.  1922),  237  S.  W.  906. 

In  an  action  for  negligent  delay 
in  transportation  of  hogs,  an  instruc- 
tion that  the  mere  fact  that  shipment 
did  not  arrive  at  certain  point  until 
a  particular  time  was  not  sufficient 
to  establish  negligence  "unless  you 
further  find  that  all  the  facts  and 
circumstances  in  evidence  created  a 
situation  from  which  an  inference 
of  negligence  on  the  part  of  defend- 
ant could  reasonably  be  drawn," 
without  informing  jury  what  "cir- 
cumstances in  evidence"  might  prop- 
erly be  consSlered,  held  erroneous. 
Howell  et  al.  v.  Davis,  (Mo.  1922), 
236  S.  W.  889. 

In  Howell  et  al.  v.  Hines,  Direc- 
tor General  of  Railroads  (Mo. 
1922),  236  S.  W.  886,  the  court  said, 
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p.  888:  "When  a  shipment  has  been 
accepted  for  transportation,  the  car- 
rier is  in  duty  bound  to  forward 
that  shipment  with  reasonable  dis- 
patch, and  cannot  unreasonably  de- 
lay it  in  order  to  be  able  to  accept 
and  carry  other  business  offered  it. 
But,  in  the  matter  of  furnishing 
cars  for  shipment:  'In  the  absence 
of  a  special  contract  to  furnish  cars 
on  a  particular  date,  a  railroad  com- 
pany, engaged  as  a  common  carrier 
in  the  shipment  of  any  particular 
class  of  articles  or  property,  is  bound 
to  furnish  suitable  cars  for  such  ship- 
ment, upon  reasonable  notice,  when- 
ever it  can  do  so  by  the  exercise  of 
reasonable  diligence  and  without 
jeopardy  to  its  business  as  such  com- 
mon carrier.  Ayres  v.  Railway  Co., 
cited;  Railway  Co.  v.  Nicholson,  61 
Tex.  491;  Railroad  Co.  v.  Erickson, 
91  111.  613,  33  Am.  Rep.  70;  Ballen- 
tine  v.  Railroad  Co.,  40  Mo.  491,  93 
Am.  Dec  315 ;  Guinn  v.  Railway  Co., 
20  Mo.  App.  453.  To  be  reasonable, 
notice  for  such  purposes  must  al- 
low sufficient  time  to  enable  the  rail- 
way company,  by  the  exercise  of 
reasonable  diligence,  under  the  ex- 
isting circumstances,  to  furnish  the 
cars,  without  interference  with  or- 
ders previously  given  by  other  ship- 
pers at  the  same  station,  or  jeopardy 
to  its  other  business  on  other  por- 
tions of  its  road.  The  company  owes 
the  same  duty  to  all  shippers  at  any 
one  station  as  it  does  to  shippers 
at  other  stations  of  the  same  stand- 
ing and  rank,  and  the  rights  of  all 
shippers  applying  for  cars,  under  the 
same  circumstances,  are  necessarily 
equal.  All  the  circumstances  must 
be  taken  into  consideration,  and  what 
is  reasonable  depends  upon  the  facts 
of  the  particular  case,  Ayres  v.  Rail- 


way Co.,  cited/  (Italics  ours.) 
McNeer  v.  Chesapeake,  etc,  R.  Co. 
76  W.  Va.  803,  86  S.  E.  887,  888, 
889.  Section  10447,  R.  S.  Mo.  1919, 
requires  the  carrier  to  furnish  cars 
in  the  order  in  which  requests  there- 
fore are  made.  In  re  Carter  v. 
Missouri  Pac.  R  Co.,  3  Mo.  Public 
Service  Com.  Rep.  328.  We  do  not 
mean  to  say  that  all  the  circum- 
stances have  to  be  shown  by  plain- 
tiffs, but,  since  they  allege  negli- 
gence, they  should  produce  at  least 
some  facts  tending  to  show  that  fail- 
ure to  furnish  the  car  arose  through 
negligence.  But  nothing  of  this  kind 
was  done.  It  was  not  shown  how 
much  of  a  car-distributing  point 
Moberly  was,  nor  whether  there 
were  any  cars  there  or  elsewhere 
available  at  the  time,  nor  what  was 
the  number  of  other  shippers  at 
Hallsville  on  the  day  in  question 
whereby  all  the  cars  that  could  be 
spared  for  that  place  were  absorbed 
by  such  otner  shippers.  The  negli- 
gence charged  was  denied,  and  the 
burden  was  on  plaintiffs  to  introduce 
some  evidence  thereof.  For  this 
reason  we  are  of  the  opinion  that  the 
judgment  should  be  reversed,  and 
the  cause  remanded  for  a  new  trial, 
unless  the  point  next  to  be  con- 
sidered is  sufficient  to  call  for  an 
outright  reversal  of  the  case." 

In  an  action  for  negligent  delay 
in  a  shipment  of  hogs,  held  that  the 
shippers  were  not  contributorily  neg- 
ligent, as  a  matter  of  law,  in  not  re- 
questing that  the  hogs  be  removed 
to  a  proper  place  after  having  been 
placed  on  a  siding  where  there  was 
no  ventilation  and  not  the  proper  air 
in  absence  of  a  showing  that  the 
shippers'  agent  knew  the  hogs  would 
have  to  remain  at  such  point  longer 
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reasonable  time  being  an  implied  contract  ingrafted  by  the  law 
upon  the  common-law  duty  of  a  carrier  to  carry  safely.6  And  an 
action  for  damages  lies  against  a  carrier  for  delay  in  transit 
with  resulting  injury  to  goods,  where  the  shipment  was  not 
abandoned,  notwithstanding  claimant's  refusal  to  pay  the  freight 
and  other  charges  thereon.7 

Evidence  of  Unreasonable  Delay.  In  an  action  against  an 
express  company  for  loss  from  delay  of  a  shipment  of  a  car  lot  of 
milk  and  cream,  evidence  that  the  time  actually  consumed  was 
at  least  three  times  the  usual  running  time,  that  for  most  of  the 
route  the  car  was  carried  in  freight  trains,  instead  of  by  ex- 
press service,  etc.,  made  out  a  prima  facie  case  of  negligence, 
casting  the  burden  upon  the  carrier  of  showing  the  delay  arose 
from  some  other  cause  than  its  negligence,  although  the  contract 


than  an  hour,  or  that  the  carrier 
permitted  them  to  make  suggestions, 
or  would  have  heeded  them  if  made. 
Howell  et  al.  v.  Davis  (Mo.  1922), 
236  S.  W.  889. 

Where  delay  in  transportation  of  an 
interstate  shipment  of  hogs  occurred 
when  shippers  were  not  on  the  train, 
so  that  the  causes  of  the  delays 
were  within  the  carrier's  exclusive 
knowledge,  the  shippers  could  es- 
tablish a  prima  facie  case  of  negli- 
gence by  proof  of  circumstances 
raising  a  slight  inference  of  negli- 
gence. Howell  et  al.  v.  Davis  (Mo. 
1922),  236  S.  W.  889. 

6.  New  England  Fruit  &  Produce 
Co.  v.  Hines,  Director  General  of 
Railroads  (Conn.  1922),  116  Atl. 
243. 

7.  W.  J.  Bradshaw  &  Co.  v. 
Boston  &  M.  R.  R.  et  al.  (N.  C. 
1922),  111  S.  E.  515. 

In  W.  J.  Bradshaw  &  Co.  v.  Bos- 
ton &  M.  R  R.  et  al.  (N.  C  1922), 
111  S.  E.  515,  the  court  said,  p.  516: 
"The  record  in  this  case  is  not  al- 
together clear;  it  is  somewhat  com- 


plicated and  confused;  but,  as  we 
understand  it,  on  or  about  March  31, 
1920,  la  carload  of  furniture  was 
shipped  from  Joslin,  N.  H.,  to  the 
plaintiff  at  Wilmington,  N.  C,  over 
the  lines  of  the  Boston  &  Maine 
Railroad  Company,  as  the  initial  or 
receiving  carrier,  and  other  con- 
necting carriers,  and  finally  over  the 
road  of  the  Seaboard  Air  Line  Rail- 
way Company  as  the  terminal  or  de- 
livering carrier.  This  shipment  was 
delayed  in  transit  for  a  period  of 
more  than  four  months,  and  plain- 
tiff alleges  that  same  was  greatly 
damaged  by  reason  of  the  defend- 
ants' negligent  transportation  and 
other  wrongful  acts  in  handling  said 
shipment.'  Upon  the  arrival  of  said 
goods  in  Wilmington,  the  plaintiff 
failed  and  refused  to  pay  the  freight, 
war  tax,  and  demurrage,  which  the 
defendants  charged  for  carrying  and 
transporting  said  goods,  'except  on 
condition  the  defendants  allow  a 
credit  of  same  as  a  part  payment  of 
plaintiff's  claim'  for  damages  alleged 
to  have  been  sustained  by  reason  of 
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was  made  "subject  to  delay  on  account  of  congestion";  and  it 
was  upon  the  carrier  to  prove  an  emergency  justifying  deviation 


negligent  delay  in  transportation,  etc. 
The  terminal  carrier  declined  to  de- 
liver the  goods  or  to  surrender  their 
possession,  under  the  terms  as  stated ; 
whereupon  the  plaintiff  sought  to 
obtain  possession  of  said  furniture 
by  claim  and  delivery  proceedings. 
C  S.  830  et  seq.;  Walter  v.  Earn- 
hardt, 171  N.  C  731,  88  S.  E.  753, 
L  R.  A.  1916E,  536.  In  this  action,' 
the  defendant  Seaboard  Air  Line 
Railway  Company  executed  a  re- 
plevin bond  and  retained  possession* 
of  the  goods  as  allowed  by  law.  C. 
S.  836.  It  does  not  appear  that  any 
pleadings  were  ever  filed  in  this  case. 
The  plaintiff  then  sued  out  a  writ  of 
attachment,  in  action  for  damages, 
against  the  Boston  &  Maine  Rail- 
road Company,  and  joined  the  Sea- 
board Air  Line  Railway  Company 
as  a  party  defendant  Thereafter  at* 
the  regular  September  term,  1921, 
of  the  superior  court  of  New  Han- 
over county,  as  appears  from  the 
record,  the  following  proceedings 
were  had,  to  wit:  'Upon  the  calling, 
of  both  the  claim  and  delivery  suit 
and  the  attachment  suit,  for  trial, 
the  defendants,  through  their  coun- 
sel, stated  to  the  court  that  no  jury 
would  be  necessary,  because  counsel 
for  plaintiff  would  admit  that  the 
pleadings  did  not  allege  plaintiff 
had  tendered  the  bill  of  lading  and 
transportation  charges  on  said  ship- 
ment. *  *  *  Upon  reading  the 
pleadings,  the  court  inquired  of  coun- 
sel for  plaintiff  if  he  admitted  that 
plaintiff  had  not  tendered  the  freight 
and  other  charges  for  transportation, 
as  set  out  in  said  pleadings,  and,  up- 


on counsel  answering  that  he  did 
accordingly  admit,  the  court  de- 
cided that  the  plaintiff  could  not  re- 
cover and  gave  judgment  for  the  de- 
fendants as  set  out  in  the  record.' 
The  concluding  paragraph  of  said 
judgment  is  as  follows:  It  is  or- 
dered and  adjudged  that  plaintiff 
take  nothing  by  this  action,  that  de- 
fendants go  without  day  and  recover 
of  the  plaintiff  their  costs,  and  that 
the  ancillary  proceeding  in  this  cause 
be  and  the  same  is  hereby  dismissed.' 
From  the  foregoing,  it  would  seem 
that  the  two  suits  were  consolidated 
and  considered  as  one.  This  was  so 
stated  on  the  argument  before  us, 
and  there  is  only  one  judgment  ap- 
pearing on  the  record.  Conceding 
that  under  authority  of  Lumber  Co. 
v.  Seaboard  Air  Line  R.  R,  179,  N. 
C  359,  102  S.  E.  508,  plaintiff  was 
not  entitled  to  the  immediate  pos- 
session of  the  shipment,  without  first 
having  tendered  the  freight,  war  tax, 
and  demurrage  charges,  yet  we  see 
no  valid  reason  why  it  should  not 
be  permitted  to  proceed  on  its  claim 
for  damages,  under  the  doctrine  an- 
nounced in  "Whittington  v.  Southern 
R.  Co.,  172  N.  C  501,  90  S.  E.  505, 
and  cases  there  cited.  It  will  be  ob- 
served that  plaintiff  has  not  aban- 
doned the  shipment  and  brought  suit 
for  its  full  value,  but  its  second  ac- 
tion was  to  recover  damages  for  de- 
lay in  transit  and  alleged  negligent 
injury  to  the  goods.  Parsons  v.  Ex- 
press Co.,  144  Iowa,  745,  123  N.  W. 
776,  25  L.  R,  A.  (N.  S.)  843,  and 
note.  The  cause  will  be  remanded 
for  further  proceedings;  and,  as  the 
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of  the  car  from  express  service  to  freight  service.8  Although 
generally  what  is  a  reasonable  time  for  transportation  and  the 
reasonableness  and  sufficiency  of  excuse  for  delay  are  for  the 
jury,  yet,  where  the  evidence  is  uncontroverted,  the  question  may 
be  treated  as  one  of  law.9  So  in  an  action  for  delay  in  an  inter- 
state shipment  of  hogs,  mere  proof  of  delay  was  not  sufficient  to 
make  out  a  prima  facie  case,  but  it  was  necessary  to  prove  some 
negligence  in  connection  with  the  delay.10     And  in  an  action 


record  is  somewhat  ambiguous,  it 
would  seem  that  an  amendment  to 
the  pleadings  would  not  be  amiss. 
New  trial." 

8.  Purity  Ice  Cream  &  Dairy  Co. 
v  Adams  Express  Co.  (Mich.'  1922), 
187  N.  W.  296. 

In  an  action  against  an  express 
company  for  loss  from  delay  of  ship- 
ment of  car  lot  of  milk  and  cream, 
where  there  was  no  evidence  contro- 
verting the  plaintiff's  prima  facia 
showing  of  negligent  delay,  the  court 
might  have  held  defendant  negli- 
gent as  a  matter  of  law,  hence  an  in- 
advertent statement  in  the  charge  as 
to  the  degree  of  care,  relieving  the 
carrier  from  liability  if  it  "did  every- 
thing in  its  power  to  forward"  the 
shipment,  was  not  prejudicial  to  it. 
Purity  Ice  Cream  &  Dairy  Co.  v. 
Adams  Express  Co.,  (Mich.  1922), 
187  N.  W.  296. 

In  an  action  against  an  express 
company  for  loss  from  delay  of  ship- 
ment of  car  lot  of  milk  and  cream, 
the  shipping  contract  being  made 
''subject  to  delay  on  account  of  con- 
gestion" and  the  shipment  being 
made  in  a  regular  express  car  se- 
cured therefor,  in  which  or  its  equip- 
ment no  defect  was  claimed,  and 
which  car,  without  reason  apparent 
therefor,  was  carried  most  of  the 
route  in  freight  trains,  instead  of  by 


express  service,  defendant's  evi- 
dence, to  show  congestion,  consisting 
of  testimony  of  congestion  of  less 
than  car  lot  shipments,  of  a  scarcity 
of  express  cars,  and  general  con- 
gestion of  freight,  held  to  afford  no 
justification  of  the  delay  sued  for. 
Purity  Ice  Cream  &  Dairy  Co.  v. 
Adams  Express  Co.,  (Mich.  1922), 
187  N.  W.  296. 

In  an  action  for  damage  to  stock 
from  delay,  a  reply  that  the  cattle 
were  not  delivered  to  the  stockyards 
in  the  usual  time,  because  the  crowd- 
ed condition  of  such  stockyards  pre- 
vented such  delivery,  and  that  such 
crowded  condition  had  existed  for 
a  considerable  time,  was  subject  to 
the  exception  that  it  was  not  alleged 
that  the  carrier  gave  the  shipper  no- 
tice as  to  such  erowded  condition,  nor 
that  the  shipper  had  such  notice,  nor 
that  the  carrier  did  not  know  of  such 
condition,  nor  allege  any  cause  why 
carrier  could  not  have  given  notice 
to  the  shipper  of  such  condition. 
Billberry  v.  Fort  Worth  &  R.  G. 
Ry.  Co.,  (Tex.  1921),  236  S.  W. 
106. 

9.  Purity  Ice  Cream  &  Dairy  Co. 
v.  Adams  Express  Co.,  (Mich,  1922), 
187  N.  W.  296. 

10.  Howell  et  al.  v.  Davis,  (Mo. 
1922),  236  S.  W.  889. 
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against  a  railway  for  damage  to  a  shipment  of  cattle,  evidence 
of  the  distance  of  the  transportation,  the  actual  time  con- 
sumed, with  the  different  delays,  and  testimony  that,  outside 
of  the  time  lost  at  division  points,  there  was  a  loss  of  at  least 
30  hours  in  making  the  shipment,  at  sidings  and  way  stations, 
was  sufficient  to  raise  the  issue  of  unreasonable  delay,  and  it 
was  not  necessary  to  show  the  ordinary  time  in  making  such 
a  shipment.11 

11.    Gulf,  C.  &  S.  Ry.  Co.  v.  Hines,  (Tex.  1922),  239  S.  W.  244. 
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CHAPTER  IV. 
LIABILITY  AFTER  ARRIVAL  AT  DESTINATION. 


Negligent  Acts  in  General — Continuance  of  Liability.  A  re- 
quest of  the  carrier  by  a  consignee  to  mail  to  him  the  notice  of 
the  arrival  of  goods  provided  for  in  the  bill  of  lading  on  which 
they  were  shipped  does  not  make  the  postal  department  the  con- 
signee's agent  for  the  receipt  of  the  notice.1  Where  a  bill  of 
lading  provides  "for  loss,  damage  or  delay,  caused  by  fire  occur- 
ring after  forty-eight  hours  (exclusive  of  legal  holidays)  after 
notice  of  arrival  of  the  property  at  destination  has  been  duly 
sent  or  given,  the  carrier's  liability  shall  be  that  of  warehouse- 
man only,"  the  48  hours  does  not  begin  until  the  receipt  by  the 
consignee  of  the  notice.2  A  shipment  of  goods  arrived  March 
8th,  1921  at  destination.  Notice  was  sent  to  the  claimant  the 
same  night,  which  he  didn't  receive  until  the  12th,  which  was 


1.  Illinois  Cent.  R.  Co.  v.  Shaw, 
(Miss.  1922),  20  Sou.  629. 

2.  Illinois  Cent  R.  Co.  v.  Shaw, 
(Miss.  1922),  90  Sou.  629. 

Claimant  shipped  pumps  from  Ohio 
to  Summerville,  Ga.,  which  were  de- 
stroyed by  fire  while  in  the  depot 
about  three  or  four  o'clock  in  the 
irorning  during  a  severe  storm.  The 
record  does  not  show  how  long  the 
pumps  were  in  the  depot,  but  they 
seem  to  have  been  destroyed  after 
48  hours  after  arrival.  In  holding 
that  the  carrier  was  liable  only  as  a 
warehouseman,,  the  court  said,  p. 
340.  "It  is  well  settled  in  Georgia 
that  where  goods  are  shipped  into 
this  state  from  another,  so  long  as 
they  are  being  moved  to  the  ultimate 
end  of  their  railroad  journey  they, 
arc  in  the  course  of  their  interstate 


transportation,  and  'when  they  are 
placed  in  a  freight  warehouse,  after 
having  been  shipped  within  the  usual 
time  required  for  transportation,  the 
relationship  of  carrier  and  shipper 
ceases,  and  the  railroad  company  be- 
comes  simply  a  warehouseman. 
Southern  Ry.  Co.  v.  Heymann,  118 
Ga.  619,  45  S.  E.  49/;  Kight  v.  W. 
8r  T.  R.  Co.,  127  Ga.  204(1),  56  S. 
E.  363 ;  Ga.  &  Ala.  Ry.  Co.  v.  Pound, 
111,  Ga.  6(1),  36  S.  E.  312.  So  that 
under  the  laws  of  Georgia  as  ap- 
plied to  the  facts  of  this  case,  as 
well  as  under  the  clause  in  the  bill 
of  lading  which  is  copied  in  the 
statement  of  facts,  when  the  goods 
for  the  loss  of  which  suit  in  this 
case  was  brought  were  destroyed  by 
fire,  the  railway  company  was  hold- 
ing them  as  a  warehouseman.    This 
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bting  true,  the  case  under  considera- 
tion is  controlled  by  the  ruling  in 
Southern  Ry.  Co.  v.  Prescott,  240 
U.  S.  632,  36  Sup.  Ct.  469,  60  L.  Ed. 
836.  The  facts  in  that  case  and  in 
this  one  are  quite  similar.  In  that 
case  Mr.  Justice  Hughes,  who  de- 
livered the  opinion  of  the  court,  said 
(240  U.  S.  639,  36  Sup.  Ct.  472,  60 
L.  Ed.  836):  'It  is  apparent  that 
there  has  been  no  actual  delivery  of 
the  nine  boxes  [the  nine  boxes  of 
shoes  for  the  recovery  of  which  suit 
was  brought].  The  payment  of  the 
freight  had  no  greater  efficacy  than 
if  it  had  been  made  in  advance  of 
the  transportation.  *  *  *  The 
actual  service  in  holding  the  goods 
continued,  and  we  must  look  to  the 
bill  of  lading  to  determine  the  legal 
obligation  attached  to  that  service. 
Viewing  the  contract  as  set  forth  in 
the  bill  of  lading  as  still  in  force, 
the  measure  of  liability  under  it  must 
also  be  regarded  as  a  federal  ques- 
tion. As  it  has  often  been  said,  the 
statutory  provisions  manifest  the  in- 
tent of  Congress  that  the  obligation 
of  the  carrier  with  respect  to  the 
services  within  the  purview  of  the 
statute  shall  be  governed  by  uniform 
rule  in  the  place  of  the  diverse  re- 
quirements of  state  legislation  and 
decisions  [citing  several  cases].  And 
the  question  as  to  the  responsibility 
under  the  bill  of  lading  is  none  the 
less  a  federal  one,  because  it  must 
be  resolved  by  the  application  of 
general  principles  of  the  common 
law.  *  *  *  It  was  explicitly  pro- 
vided within  the  specified  time  it 
should  be  kept  subject  to  liability 
'as  warehouseman  only/  The  railway 
company  was  therefore  liable  only 
in  case  of  negligence.  The  plain- 
tiff, asserting  neglect,  had  the  burden 


of  establishing  it.  This  burden  did 
not  shift  'As  it  is  the  duty  of  the 
warehouseman  to  deliver  upon  prop- 
er demand,  his  failure  to  do  so,  with- 
out excuse,  has  been  regarded  as 
making  a  prima  facie  case  of  negli- 
gence. If,  however,  it  appears  that 
the  loss  is  due  to  fire,  that  fact  in 
itself,  in  the  absence  of  circum- 
stances permitting  the  inference  of 
lack  of  reasonable  precautions,  does 
not  suffice  to  show  neglect,  and  the 
plaintiff  having  the  affirmative  of 
the  issue  must  go  forward  with  the 
evidence  [citing  a  number  of  cases]. 
In  the  present  case  it  is  undisputed 
that  the  loss  was  due  to  fire  which 
destroyed  the  company's  warehouse 
with  its  contents,  including  the  prop- 
erty in  question.  The  fire  occurred 
in  the  early  morning  when  the  depot 
and  warehouse  were  closed.  The 
cause  of  the  fire  did  not  appear,  and 
there  was  nothing  in  the  circum- 
stances to  indicate  neglect  on  the 
part  of  the  railway  company.  The 
trail  court  denied  the  motion  for  a 
direction  of  a  verdict  and  charged 
the  jury  that  'the  burden  of  showing 
that  there  was  no  negligence  is  on 
the  defendant.'  Applying  the  rule 
established  by  the  state  decisions 
[citing  cases],  the  Supreme  Court 
of  the  state  overruled  the  defendant's 
objection  and  sustained  the  judg- 
ment. 99  So.  Car.  242.  It  has  been 
recognized  by  the  state  court  *  *  * 
that  the  rule  it  applies  is  a  'somewhat 
exceptional  rule'  to  which  the  court 
adheres  'notwithstanding  the  great 
number  of  opposing  authorities  in 
other  jurisdictions.'  *  *  *  For  the 
reasons  we  have  stated,  we  think  that 
the  obligation  of  the  railway  com- 
pany was  not  governed  by  the  state 
law,  and  that,  in  this  view,  the  ex- 
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Saturday  and  on  the  14th  when  claimant  called  for  his  goods 
found  they  had  been  destroyed  by  fire  in  the  depot  on  Saturday, 
the  13th.  In  holding  that  the  carrier  was  liable  as  an  insurer  until 
notice  had  been  received  by  the  claimant,  the  court  said.8  "Judg- 
ment was  rendered  for  the  appellee.  The  bill  of  lading  on 
which  the  property  was  shipped  contains  the  following  stipu- 
lation: "For  loss,  damage  or  delay,  caused  by  fire  occurring 
after  forty-eight  hours  (exclusive  of  legal  holidays)  after  notice 
of  arrival  of  the  property  at  destination  or  at  port  of  export 
(if  intended  for  export)  has  been  duly  sent  or  given,  the  car- 
rier's liability  shall  be  that  of  warehouseman  only."  As 
we  understand  the  brief  of  counsel  for  the  appellant,  their  sole 
contention  is  that  the  48  hours  during, which  the  appellant  con- 
tinued liable  as  a  common  carrier  for  loss  or  damage  to  the  prop- 
erty began  on  the  mailing  of  the  notice  to  the  appellee.  The 
ground  of  this  contention  is:  First,  that  the  bill  of  lading  ex- 
pressly so  stipulates;  and,  second,  that  by  requesting  that  the 
notice  be  mailed  to  him  the  appellee  made  the  postal  department 
his  agent  for  the  receipt  of  the  notice.  A  notice  is  sent  ordinarily 
when  it  is  dispatched  by  an  agent  or  messenger,  but  it  is  hardly 
possible  that  the  notice  here  provided  for  was  intended  to  be- 
come effective  before  being  received  by,  in  the  absence  of  some 
default  on  the  part  of  the  consignee,  for  the  only  purpose  it  could 
serve  would  be  to  inform  the  consignee  of  the  arrival  of  his 
property  at  its  destination  so  that  he  could  accept  and  remove 
it;  and,  construing  the  language  most  strongly  against  the  ap- 
pellant, as  we  must  do  since  it  is  contained  in  its  bill  of  lading, 
and  so  as  to  effectuate  the  evident  intention  of  the  parties,  wc 
must  assume  that  the  receipt,  and  not  the  mere  sending  of  the 
notice,  was  contemplated.  St.  Louis.  B.  &  M.  R.  R.  Co.  v.  Hicks 
(Tex.  Civ.  App.)  158  S.  W.  192.  By  requesting  that  the  notice 
be    mailed    to    him    the    appellee    did    not    make    the    postal 

ccptions    of    the    plaintiff    in    error  proof  is  on  the  bailee  to  show  proper 

were  well  taken.'     Under  the  fore-  diligence/     Judgment    reversed." 

going  ruling  the  court  erred  in  giving  Central  of  Georgia  Ry.  Co.  v.  Owens, 

in  charge  to  the  jury  'the  provisions  (Ga.  1922),  110  S.  E.  339,  340. 
of  the  statute  law  of  Georgia  to  the 

effect  that  in  all  cases  of  bailment  3.    Illinois  Central  R.  Co.  v.  Shaw, 

after   proof  of   loss  the  burden   of  (Miss.  1922),  90  Sou.  629. 
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department  his  agent  for  the  receipt  of  the  notice  At  most 
he  simply  agreed  that  the  post  office  might  be  the  agency  for 
the  transmission  to  him  of  the  notice."  But  in  a  case  evidently 
holding  to  the  contrary  it  was  held  a  bill  of  lading  requiring 
notice  of  arrival  of  the  goods  to  be  duly  sent  or  given  does  not 
make  actual  notice  necessary  since  the  words  "or  given"  are 
qualified  by  the  words  "duly  sent,"  and  proof  of  either  the  due 
sending  of  the  notice  or  actual  notice  is  sufficient.4    Where  a 


4.  Peavey  v.  Philadelphia,  B.  & 
W.  R.  Co.,  277  Fed.  333. 

In  Peavey  v.  Philadelphia,  B.  & 
W.  Railroad  Co.,  277  Fed.  333,  the 
court  said :  "Appeal  from  a  judgment 
in  the  Supreme  Court  of  the  District 
for  the  defendant,  appellee  here,  in  a 
suit  for  the  recovery  of  the  value 
of  a  box  of  books,  etc,  shipped  by 
the  plaintiff  from  Washington,  D.  G, 
to  Brooklyn,  N.  Y.f  and  later  de- 
stroyed by  fire  in  a  warehouse  in 
which  the  box  had  been  stored  by 
the  receiving  carrier.  From  the 
agreed  statement  of  facts  it  appears 
that  the  box  was  shipped  by  freight 
on  October  3,  1916,  to  S.  F.  Peavey, 
Jr.,  whose  mail  address  was  given 
as  624  Eleventh  street,  Brooklyn. 
The  box  was  received  by  the  deliver- 
ing carrier  on  or  about  November 
4th  following.  It  is  agreed  that  a 
clerk  employed  by  the  delivering  car- 
rier 'would  testify  that  on  Novem- 
ber 6,  1916,  a  written  notice  of  the 
arrival  of  said  shipment  was  duly 
sent  by  him,  by  United  States  mail, 
postage  prepaid,  to  the  consignee,  S. 
F.  Peavey,  Jr.,  624  Eleventh  street, 
Brooklyn,  N.  Y.,  and  that  said  no- 
tice was  not  returned  by  the  United 
States  post  officials  to  said  deliver- 
ing carrier.'  It  is  further  agreed  that 
the  consignee  would  testify  that  he 


aid  not  receive  the  notice.  The  ship- 
ment was  held  by  the  delivering  car- 
rier until  November  25,  1916,  when 
it  was  delivered  to  a  public  ware- 
house, where  it  was  destroyed  by  fire 
on  December  6th  following.  Under 
the  view  we  have  taken  of  the  case 
it  is  unnecessary  further  to  detail 
the  facts.  Sections  1  and  5  of  the 
bill  of  lading  under  which  shipment 
was  sent  provided  in  part  as  follows : 
Tor  loss,  damage  or  delay  caused 
by  fire  occurring  after  forty-eight 
hours  (exclusive  of  legal  holidays) 
after  notice  of  the  arrival  of  the 
property  at  destination  or  at  port  of 
export  (if  intended  for  export)  has 
been  duly  sent  or  given,  the  carrier's 
liability  shall  be  that  of  warehouse- 
man only.  *  *  *  Property  not  re- 
moved by  the  party  entitled  to  re- 
ceive it  within  forty-eight  hours  (ex- 
clusive of  legal  holidays)  after  no- 
tice of  its  arrival  has  been  duly  sent 
or  given  may  be  kept  in  car,  depot, 
or  place  of  delivery  of  the  carrier, 
or  warehouse,  subject  to  reasonable 
charge  for  storage  and  to  carrier's 
responsibility  as  warehouseman  only, 
or  may  be,  at  the  option  of  the  car- 
rier, removed  to  and  stored  in  a 
public  or  licensed  warehouse  at  the 
cost  of  the  owner  and  there  held  at 
the  owner's  risk  and  without  liability 
on  the  part  of  the  carrier,  and  subject 
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carrier  had  no  warehouse  but  used  compress  company's  prem- 
ises for  storage  of  cotton  at  a  certain  point,  and  where  it  burned 
after  it  was  unloaded  on  the  compress  company's  platform,  and 
had  been  weighed  and  samples  therefrom  drawn  pursuant  to 
custom,  and  before  consignee  could  obtain  possession,  because 
instruments  required  of  the  compress  company  by  the  carrier 
precedent  to  delivery  to  the  owner,  pursuant  to  custom,  had 


to  a  lien  for  all  freight  and  other 
lawful  charges,  including  a  reasona- 
ble charge  for  storage/  It  must  be 
assumed,  from  the  agreed  facts  and 
the  judgment  of  the  trial  court  there- 
on, that  notice  of  the  arrival  of  this 
shipment  was  duly  mailed  so  that 
the  question  here  is  whether  the 
conditions  of  the  bill  of  lading 
as  to  notice  were  satisfied  thereby. 
It  is  settled  law  that  the  conditions 
of  liabiliy,  while  goods  are  retained 
after  arrival  as  stipulated  in  the  bill 
of  lading,  are  controlling.  Southern 
Ry.  v.  Prescott,  240  U.  S.  632,  638, 
36  Sup.  Ct  469,  60  L.  Ed.  836.  Here 
the  bill  of  lading  provides  that  the 
notice  of  arrival  of  the  goods  at 
destination  may  be  'duly  sent  or 
given.'  To  hold  that  the  notice  sent 
the  consignee  did  not  meet  these 
terms  would  require  us  also  to  rule 
that  a  notice  duly  mailed  is  insuffi- 
cient unless  actually  received.  Such 
a  ruling  would  be  inconsistent  with 
the  provision  that  the  notice  may  be 
'duly  sent  or  given.'  'Duly  sent* 
means  sent  in  a  regular  and  approved 
manner.  It  is  familiar  doctrine 
that  unless  actual  notice  is  required, 
and  no  particular  method  is  pre- 
scribed, it  is  sufficient  if  notice  is 
deposited  in  the  post  office  in  a 
stamped  and  properly  addressed  en- 
velope. Wheeler  v.  McStay,  160 
Iowa,  745,  141  N.  W.  404,  L.  R.  A. 
1915B,   181.    We  cannot  ignore  the 


words  'duly  sent,'  for  they  qualify 
thj;  words  'or  given.'  Two  methods 
of  procedure  are  open  to  the  carrier, 
either  of  which  answers  the  pre- 
scribed conditions.  Actual  notice 
may  be  given  in  any  manner,  or  con- 
structive notice  may  be  given  in  a 
regular  and  approved  manner,  as  in 
this  case.  It  may  be  that  the  Inter- 
state Commerce  Commission  might 
require  a  change  in  bills  of  lading 
making  actual  notice  necessary,  but 
the  conditions  in  the  present  bill  of 
lading  do  not  admit  of  such  an  in- 
terpretation. Poythress  v.  Railway, 
148,  N.  C.  391,  62  S.  E.  515,  18  L. 
P.  A.  (N.  S.)  427,  cited  by  appel- 
lant, is  not  in  point,  for  there  no 
notice  was  sent  or  given,  and  in  St. 
Louis  B.  &  M.  R.  Co.  v.  Hicks  (Tex. 
Civ.  App.)  158  S.  W.  192,  the  de- 
cision was  made  to  turn  upon  the 
fact  that  the  goods  were  destroyed 
within  48  hours  after  notice  of  their 
receipt  by  the  carrier  had  been  re- 
ceived by  the  consignee.  There  be- 
ing no  charge  of  negligence  against 
the  carrier,  the  judgment  must  be 
affirmed,  with  costs." 

The  conditions  of  a  carrier's  lia- 
bility, while  goods  are  retained  after 
arrival,  as  stipulated  in  the  bill  of 
lading,  are  controlling.  Peavey. 
Philadelphia,  B.  &  W.  Co.,  277  Fed. 
333. 
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not  been  delivered,  the  carrier  was  liable  for  its  loss  as  a  carrier 
since  the  cotton  had  not  been  delivered ;  the  compress  company 
under  the  circumstances  being  the  agent  of  the  carrier,  and  not 
the  agent  of  the  consignee.5 

Notice  of  Arrival  to  Consignee.    A  carrier  having  received 


5.  Houston  &  T.  C.  Ry.  Co.  v. 
J.  W.  Geer  &  Sons,  236  S.  W.  199. 

In  Houston  &  T.  C.  Ry.  Co.  v.  J. 
W.  Geers  &  Sons,  236  S.  W.  199, 
201,  the  court  said:  "We  think  the 
inescapable  effect  of  the  undisputed 
facts  is  to  establish  the  legal  con- 
clusion that  at  the  time  the  cotton 
was  destroyed  the  delivery  had  not 
been  completed  by  the  railroad  com- 
pany, and  that  its  liability  as  a  com- 
mon carrier  still  existed.  The  fact 
that  appellees  had  obtained  samples 
of  the  cotton  only  three  or  four 
hours  before  the  fire  for  the  purpose 
of  making  sale  of  it  we  do  not  think 
tends  to  prove  delivery  in  the  light 
of  the  entire  record.  As  we  con- 
strue the  evidence,  the  samples  might 
have  been  deliverd  to  appellees  the 
moment  the  cotton  arrived  in  Mc- 
Kinney,  and  before  any  steps  what- 
ever had  been  taken  to  unload  it. 
Under  the  proof,  the  duty  to  unload 
the  cotton  is  placed  upon  the  rail- 
road company.  It  had  made  the  com- 
press company  its  agent  for  the  pur- 
pose of  unloading  the  cotton  upon 
arrival,  holding  it  pending  the  de- 
livery of  the  tickets  which  it  re- 
quired to  be  made  out  and  delivered 
to  it.  The  'receiving  slip*  cannot  be 
said  to  have  constituted  notice  to  ap- 
pellees themselves,  but  was  rather 
notice  to  the  compress  company  as 
the  agent  of  the  railroad  company 
to  prepare  to  unload  the  cotton  upon 
its  arrival.     The  'receiving  slip/  as 


indicated  by  the  evidence,  seems  to 
us  to  have  been  a  means  used  to 
contribute  to  the  efficient  and  rapid 
delivery  of  the  shipment,  rather  than 
a  notice  of  arrival  given  to  the  ship- 
per. Had  appellees  failed  or  re- 
fused, Seyond  a  reasonable  period  of 
time,  to  pay  the  freight  and  receive 
the  tickets  held  by  the  railroad 
company  after  notice  of  arrival  of 
the  shipment,  then,  under  the  law, 
the  position  of  the  railroad  company, 
in  such  event,  would  have  been  only 
that  of  a  warehouseman;  but  no 
construction  of  the  evidence  can  es- 
tablish a  situation  of  this  nature. 
Appellees  did  not  have  notice  of  the 
arrival  of  the  shipment  until  about 
the  middle  of  the  forenoon  of  the 
day  on  which  the  fire  occurred.  The 
cotton  had  not  then  been  unloaded. 
Within  a  very  few  hours  after  they 
had  obtained  knowledge  of  the  ar- 
rival fire  destroyed  the  cotton,  and, 
under  the  proof  with  reference  to 
usage  and  custom  established  without 
conflict,  they,  in  the  meantime,  could 
not  have  obtained  possession  of  the 
cotton,  for  the  reason  that  the  in- 
struments required  by  the  repre- 
sentatives of  the  railroad  company 
to  be  delivered  to  them  by  the  com- 
press company  precedent  to  delivery 
of  the  cotton  to  the  owner  had  not 
been  made.  In  these  circumstances, 
we  think  it  clear  that  the  dominion 
of  the  railroad  company  as  a  carrier 
over   the  cotton   was   continuing   at 
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goods  for  transportation,  must  notify  consignees  on  the  arrival 
of  the  shipment  and  make  delivery  to  them.6 

Conversion.  An  electric,  motor  was  delivered  to  a  carrier 
for  shipment  and  a  bill  of  lading  issued  by  the  carrier  acknowl- 
edging that  it  was  received  in  good  condition.  When  it  reached 
its  destination  it  was  found  to  be  damaged.  Whether  the  dam- 
age occurred  before  or  after  the  carrier  received  the  motor  was 
in  dispute.  The  consignee  demanded  the  motor  and  offered 
to  receipt  for  it,  but  the  carrier  declined  to  deliver  it  to  con- 
signee unless  the  latter  would  sign  a  receipt  with  a  notation 
thereon  that  it  was  turned  over  to  consignee  in  good  condition 
except  "old  break."  The  consignee  refused  to  sign  such  re- 
ceipt. Held,  that  the  refusal  of  the  carrier  to  deliver  the  motor 
to  consignee  unless  he  would  sign  a  receipt  worded  as  above 
was  unreasonable  and  constituted  a  conversion  of  the  motor.7 


the  time  it  was  destroyed,  and  that, 
since  it  had  not  put  the  cotton  in 
position  so  that  it  could  have  been 
delivered  except  for  the  failure  of 
appellees  to  receive  it,  or  for  their 
refusing  to  receive  it,  its  liability  as 
a  common  carrier  had  not  ceased  and 
accordingly  its  absolute  liability  as 
an  insurer  was  still  continuing. 
Article  712,  Revised  Civil  Statutes; 
Wichita  Falls  &  Northwestern  Ry. 
Co.  v.  Erown,  76  Okl.  84,  183  Pac. 
889;  So.  Gro.  Co.  v.  Bush,  131  Ark. 
153,  198  S.  W.  136;  Hines,  Director 
Gen.  v.  Steele,  224  S.  W.  606.  The 
proof  having  established  beyond  con- 
troversy the  fact  that  the  cotton  at 
the  time  of  its  destruction  was  still 
in  the  possession  of  the  railroad 
company  as  a  common  carrier,  and 
delivery  in  a  legal  sense  not  having 
been  completed,  accordingly,  the  judg- 
ment correctly  determined  the  liability. 
The  court  therefore  did  not  err  in  in- 
structing the  jury  peremptorily  to 
render  a  verdict   for  appellees,  and 


the  judgment  is  affirmed." 

6.  Acme  Mfg.  Co.  v.  Tucker  & 
Nobles,  (N.  C.  1922),  11  S.  E.  525. 

7.  Fred  F.  Shields  Co.  v.  Chica- 
go &  N.  W.  Ry  Co.,  (Nebr.  1922), 
186  N.  W.  332. 

In  Fred  S.  Shields  Co.  v.  Chicago 
&  N.  W.  Ry.  Co.  (Nebr.  1922),  186 
N.  W.  332,  the  court  said:  "Action 
for  conversion  of  an  electric  motor. 
On  motion  of  defendant,  at  the  close 
of  plaintiffs  evidence,  the  court  dis- 
charged the  jury  and  dismissed  the 
action.  Plaintiff  appealed.  The  ques- 
tion for  decision  is  whether  or  not 
plaintiff's  evidence  was  sufficient 
to  take  the  case  to  the  jury.  Plain- 
tiff's business  predecessor  and  assign- 
or shipped  the  motor  in  question  to 
Cedar  Rapids,  Iowa,  to  be  used  in 
connection  with  some  construction 
work  at  that  point.  It  was  found 
that  the  motor  was  not  suitable  for 
electric  current  used  at  Cedar  Rapids, 
and  it  was  shipped  back  to  the  owner 
at  Omaha  over  defendant's  railway. 
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When  it  was  delivered  to  the  defend- 
ant company  at  Cedar  Rapids  for  such 
return  shipment,  defendant  issued  a 
bill  of  lading  acknowledging  that  it 
was  received  in  good  condition. 
When  the  motor  arrived  at  Omaha, 
the  consignee  called  for  it  at  de- 
fendant's freight  depot  and  found 
that  a  marble  top  and  some  of  the 
wiring  were  broken.  A  difference  of 
opinion  arose  between  consignee  and 
defendant's  freight  agent  as  to 
whether  the  injury  to  the  motor  was 
old  or  of  recent  occurrence.  Con- 
signee demanded  the  motor  and 
offered  to  receipt  for  it,  but  defend- 
ant's agent  declined  to  permit  him  to 
take  the  motor  unless  he  would  sign 
a  receipt  for  it  with  a  notation  there- 
on that  it  was  in  good  condition 
except  'old  break.'  Consignee  re- 
fused to  sign  a  receipt  with  a  nota- 
tion thereon  that  the  break  was  an 
'old  break,'  and  left  the  motor  with 
defendant.  As  successor  in  business 
and  by  assignment  from  the  con- 
signee, plaintiff  became  the  owner  of 
the  present  cause  of  action  and  In- 
stituted this  suit  to  recover  from  de- 
fendant the  value  of  said  motor,  on 
the  theory  that  the  refusal  to  turn  it 
over  to  the  consignee,  unless  the  con- 
signee would  sign  a  receipt  in  the 
form  indicated,  constituted  a  con- 
version of  the  motor.  The  delivery 
of  the  motor  to  the  defendant  at 
Cedar  Rapids  in  good  condition,  as 
stated  in  the  bill  of  lading,  and  its 
arrival  in  Omaha  in  bad  condition 
made  out  a  prima  facie  case  against 
the  carrier  that  the  injury  was  caused 
by  its  negligence,  and  cast  the  bur- 
den upon  defendant  to  show  that 
the  damage  was  the  result  of  causes 
which  would  exempt  the  latter  from 
liability.     Wabash  R.  Co.  v.  Sharpe, 


76  Neb.  424,  107  N.  W.  758,  124 
Am.  St.  Rep.  823.  In  the  event  of  a 
suit  by  the  consignee  against  the 
carrier  for  damage  resulting  from 
injury  to  the  motor,  the  presumption 
that  the  injury  was  the  result  of  the 
carrier's  negligence  was  a  valuable 
right  in  favor  of  the  consignee  of 
which  the  carrier  could  not  right- 
fully deprive  him  by  insisting  upon 
his  signing  a  receipt  so  worded  as  to 
destroy,  or  materially  weaken  it 
Whether  the  injury  to  the  motor  was 
of  recent  origin  or  of  long  standing 
would  have  an  important  bearing  up- 
on the  liability  of  the  carrier  in  the 
event  of  a  suit  to  recover  damages 
for  such  injury.  The  age  of  the 
break  was  in  dispute,  and  the  re- 
fusal of  the  defendant  to  deliver  the 
motor  to  the  consignee  without  a  re- 
ceipt from  the  latter  admitting  that 
the  injury  complained  of  was  an 
"old  break"  was  unreasonable.  In 
law,  it  amounted  to  a  refusal  to  de- 
liver the  motor  upon  demand,  and 
entitled  plaintiff  to  recover  it  by  re- 
plevin or  to  sue  for  its  conversion 
and  recover  its  value.  Dobbins  v. 
Delaware,  L.  &.  W.  R.  Co.,  177  App. 
D:v.  132,  163  N.  Y.  Supp.  849; 
Loeffler  v.  Keokuk  Northern  Line 
Packet  Co.,  7  Mo.  App.  185; 
Christian  v.  First  Div.  St  P.  &  P. 
R.  Co.,  20  Minn.  21  (Gil.  12)  ;  Shellen- 
berg  v.  Fremont,  E.  &  M.  V.  R.  Co., 
45  Neb.  487,  63  N.  W.  859,  50  Am. 
St.  Rep.  561;  Moss  v.  Marks,  70 
Neb.  701,  97  N.  W.  1031.  The  court 
having  disposed  of  the  case  adverse- 
ly to  plaintiff  upon  plaintiff's  evidence 
alone,  we  are  under  the  necessity  of 
assuming,  for  the  purpose  of  dis- 
posing of  this  appeal,  that  the  plain- 
tiffs version  of  the  transaction  re- 
lating to  the  form  of  the  receipt  de- 
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So  a  carrier  which  refuses  to  deliver  a  shipment,  except  upon 
the  payment  of  wrongful  charges  is  guilty  of  conversion.8  Gen- 
erally speaking,  conversion  is  an  unauthorized  act  of  dominion  or 
ownership,  exercised  by  one  person  over  the  personal  property 
of  another.  Negligence  of  a  railway  company,  however  ex- 
treme, and  the  consequent  loss  of  goods  in  its  hands  for  trans- 
portation, is  not  alone  sufficient  to  constitute  conversion.  The 
act  alleged  to  be  a  conversion  must  be  positive  and  tortious.*  And 
where,  after  such  conversion,  the  consignee  accepts  a  return  of 
the  goods,  but  they  are  returned  to  him  in  a  damaged  con- 
dition, he  is  entitled  to  recover  damages  to  cover  the  deprecia- 
tion in  their  value  as  such  act  is  not  a  ratification  on  his  part 
of  the  tortious  act.10  In  the  absence  of  knowledge  to  the  con- 


manded  is  true.  Assuming,  as  we 
must,  that  the  receipt  demanded  was 
in  the  form  indicated  in  plaintiffs 
testimony,  we  feel  impelled  to  hold 
that  the  trial  court  erred  in  taking 
the  case  from  the  jury  and  dis- 
missing the  action." 

8.  Colley  v.  Chicago  &  N.  W.  Ry. 
Co.,  (Nebr.  1922),  187  N.  W.  98. 

In  Colley  v.  Chicago  &  N.  W.  Ry. 
Co.,  (Nebr.  1922),  187  N.  W.  98, 
the  court  said  p.  99:  "Where  a  rail- 
way company  refuses  to  deliver  goods 
except  upon  a  condition  which  has 
no  legal  foundation  and  does  not 
rest  upon  reasonable  grounds  or  con- 
tentions, its  declared  refusal  to  de- 
liver the  goods  would  obviate  the 
necessity  of  any  express  or  formal 
demand  for  the  goods  by  the  owner, 
and  such  wrongful  detention  of  any 
dominion  over  the  goods  by  the  rail- 
way company  would  constitute  a  con- 
version. Shield  Co.  v  Chicago  &  N. 
W.  R.  Co.  (Nebr.)  186  N.  W.  332; 
Sutton  v.  Great  N.  R.  Co.,  99  Minn. 
376,  109  N.  W.  815;  Loeffler  v. 
Keokuk  Northern  Line  Packet  Co., 
7  Mo.  App.  185." 

9.  Colley  v.  Chicago  &  N.  W.  Ry. 


Co.,  (Nebr.  1922),  187  N.  W.  9a 

Where  a  railway  company  makes 
a  positive  refusal  to  deliver  goods 
to  a  consignee,  entitled  to  their  pos- 
session, except  upon  a  condition 
which  has  no  legal  foundation  and 
which  does  not  rest  upon  reasonable 
grounds  or  contentions,  its  declared 
refusal  to  deliver  would  obviate  the 
necessity  of  the  consignee  making 
any  express  and  formal  demand  for 
the  good,  and  such  wrongful  deten- 
tion of  and  dominion  over  the  goods 
by  the  railway  company  would  con- 
stitute conversion.  Colley  v.  Chicago 
&  N.  W.  Ry.  Co.,  (Nebr.  1922),  187 
N.  W.  98. 

10.  Colley  v.  Chicago  &  N.  W. 
Ry.  Co.,  (Nebr.  1922),  187  N.  W.  98. 
The  fact  that  a  bank  had  a  draft 
indorsed  and  delivered  to  it,  with 
bill  of  lading  attached,  presented  for 
payment  before  or  after  the  carrier's 
unauthorized  delivery  of  the  ship- 
ment, or  whether  with  or  without 
notice  of  said  delivery,  did  not  oper- 
ate as  a  ratification  thereof  so  as  to 
preclude  the  bank  from  maintaining 
action  against  the  carrier  for  failure 
to   deliver  or  in   delivering  without 
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trary,  the  consignee  is  presumed  by  the  carrier  to  be  the  owner 
of  the  goods,  and  it  must  deliver  them  to  him  unless  prevented 
by  a  cause  excusing  its  failure  to  do  so.11  The  presumption  by 
the  carrier  that  the  consignee  is  the  owner  of  the  goods  is  not 
conclusive,  but  the  real  owner  can  assert  title  to  them,  and 
the  carrier  will  be  justified  in  delivering  to  such  owner,  though 
if  it  delivers  to  any  one  other  than  the  consignee  it  does  so  as  its 
peril.12  A  carrier  violated  its  duty  under  a  bill  of  lading  read- 
ing "to  F.  Company,  Paris,  Texas,  notify  J.,"  when  it  delivered 


surrender  of  the  bill  of  lading. 
Central  of  Georgia  Ry.  Co.  v.  Dothan 
Nat.  Bank,  (Ala.  1921),  91  Sou.  351. 
In  Central  of  Georgia  Ry.  Co.  v. 
Dothan  Nat.  Bank  (Ala.  1921),  91 
Sou.  351,  the  court  said  p.  357 :  "The 
fact  that  the  plaintiff  had  its  draft 
presented  for  payment,  before  or 
after  the  unauthorized  delivery  of 
the  shipment,  or  whether  with  or 
without  notice  of  said  delivery,  did 
not  operate  as  a  ratification  of  the 
conduct  of  the  Seaboard  Company  so 
as  to  preclude  it  from  maintaining 
the  present  action.  The  plaintiff  had 
the  right  to  insist  upon  the  payment 
of  its  draft,  regardless  of  the  con- 
duct of  the  Seaboard  Company,  and 
to  maintain  a  suit  for  a  breach  of 
the  contract  of  shipment,  upon  the 
nonpayment  of  same,  for  the  failure 
to  deliver  the  shipment  upon 
presentation  of  the  bill  of  lading.  A. 
C.  L.  Co.  v.  Dalberg,  170  Ala.  617, 
54  South.  168;  Baker  v.  Hutchinson, 
147  Ala.  636,  41  South.  809;  Dixie 
v.  Harrison,  163  Ala.  304,  50  South. 
284;  Pelham  v.  Chattahoochee  Co., 
146  Ala.  216,  41  South.  12,  8  L.  R. 
A  (N.  S.)  448,  119  Am.  St.  Rep. 
19;  Kewanee  Co.  v.  Norfolk  Co.,  118 
Va.  628,  88  S.  E.  95." 

11.  Hall  v.  Cumberland  Pipe  Line 
Co.,  (Ky.  1922),  237  S.  W.  405. 

12.  Hall  v.  Cumberland  Pipe  Line 


Co.,  (Ky.  1922),  237  S.  W.  405. 

A  carrier  which  has  no  knowledge 
to  the  contrary  can  assume  that  the 
party  in  possession  of  the  goods  de- 
livered to  it  for  transportation  is 
the  owner  or  is  authorized  to  con- 
sign the  goods  for  shipment,  and  if 
it  receives  and  delivers  the  goods 
in  accordance  with  the  directions  of 
such  person  without  knowledge  of 
any  other  claim,  it  is  not  liable  as 
for  conversion  to  the  true  owner,  so 
that  an  owner  of  an  interest  in  oil 
land,  who  was  out  of  possession, 
cannot  charge  a  pipe  line  company 
with  conversion  of  oil  received  from 
the  persons  in  possession  of  the  land, 
and  delivered  by  it  to  the  consignee 
before  the  company  had  any  knowl- 
edge of  plaintiff's  claim  to  the  land. 
Hall  v.  Cumberland  Pipe  Line  Co., 
(Ky.  1922),  237  S.  W.  405. 

A  carrier  hasn't  converted  a  car 
of  lumber,  which  has  been  shipped 
or  an  order  notify  bill  of  lading, 
where  it  places  the  car  on  a  switch 
track  within  the  lumber  yard  at  the 
point  where  cars  were  generally  un- 
loaded, gives  notice  to  the  lumber 
company  that  the  car  is  subject  to 
a  shipper's  order  bill  of  lading,  and 
the  lumber  company  without  authori- 
ty partially  unloads  the  car  and  up- 
on finding  it  is  not  what  it  ordered 
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the  shipment  to  J.  without  an  order  from  F.  Company ;  the  bill 
being  an  "order  bill/'  and  negotiable  under  the  federal  law.13 

Right  to  Sell.  A  United  States  carrier  who  accepts  a  ship- 
ment for  transportation  to  a  point  in  the  United  States,  later 
reconsigned  to  Canada  is  not  liable  in  an  action  for  conversion 
for  the  act  of  the  Canadian  carrier  in  selling  the  shipment  for 
charges,  without  notice  to  the  shipper.14 

Warehousing.  Within  the  provision  of  a  bill  of  lading  lim- 
iting liability  to  that  of  a  warehouseman  after  a  notice  of  ar- 
rival had  been  duly  sent  or  given,  the  expression  "duly  sent" 
means  sent  in  a  regular  and  approved  manner,  so  that  it  is  suf- 
ficient if  notice  of  a  letter  stamped  and  addressed  is  deposited  in 
the  post  office,  though  it  was  not  received.15  If  goods  are  de- 
stroyed in  a  carrier's  possession  more  than  a  reasonable  time 
after  notice  to  consignee  of  arrival  of  shipment,  and  after  con- 
signee failed  to  pay  freight  and  receive  the  tickets  entitling 
owner  to  possession,  its  liability  is  that  of  a  warehouseman.16 
An  express  company  is  not  engaged  in  the  business  of  a  ware- 
houseman or  of  a  bailee  for  hire.17 


replaces  the  same.    Schaff  v.  Ulmer 
(Tex.  1921),  236  S.  W.  145. 

13.  F.  L.  Shaw  Co.  v.  Coleman, 
(Tex.  1922),  236  S.  W.  17a 

14.  McCaslin  v.  Southern  Pac 
Co.,  (Calif.  1922),  203  Pac.  742. 

In  an  action  against  an  initial  car- 
rier for  conversion  by  a  connecting 
carrier  in  selling  the  shipment  for 
transportation  charges  on  refusal 
thereof  by  consignee,  the  shipper 
cannot  •  recover  for  negligence  in 
failing  to  notify  the  connecting  car- 
rier that  it  held,  as  alleged  in  the 


complaint,  an  indemnity  bond  for 
payment  of  the  freight,  and  that 
plaintiff  was  arranging  to  sell  the 
goods  to  others;  the  allegation  as  to 
the  bond  being  necessary  to  show 
that  the  sale  by  the  carrier  was 
wrongful.  McCaslin  v.  Southern 
Pac  Co.,  (Calif.  1922),  203  Pac.  742. 

15.  Peavey  v.  Philadelphia,  B.  & 
VV.  R.  Co.,  277  Fed.  333. 

16.  Houston  &  T.  C.  Ry.  Co.  v. 
J.  W.  Geer  &  Sons,  236  S.  W.  199. 

17.  American    Ry.    Exp.    Co.    v. 
Wright,  (Miss.  1922),  91  Sou.  342. 
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CHAPTER  V. 
LIABILITY  FOR  NEGLIGENCE 

In  General. — At  common  law  a  carrier  is  liable  for  loss  or 
damage  to  property  in  its  possession  not  due  to  the  act  of  God, 
the  fault  of  the  shipper,  or  the  inherent  nature  or  quality  of 
goods.1  As  a  general  rule,  the  liability  of  a  common  carrier  is 
presumed  to  be  its  common-law  liability,  and  an>  party  attempt- 
ing to  prove  otherwise  carries  the  burden  of  showing  facts  and 
circumstances  which  change  or  affect  such  liability.2  The  rights 
and  liabilities  in  respect  to  damage  to  goods  moving  in  inter- 
state commerce  under  through  bills  of  lading  depend  upon  acts 
of  Congress,  the  agreements  between  the  parties,  and  common- 
law  principles  accepted  and  enforced  in  the  federal  courts.8 
A  recent  state  case  has  held  that,  though,  under  the  Carmack 
and  Cummins  Amendments  an  initial  carrier  engaged  in  inter- 
state commerce  is  liable  for  the  full  actual  loss,  damage,  or 
injury  to  property  caused  by  it  or  by  any  connecting  carrier, 
such  initial  interstate  carrier  may  by  contract  relieve  itself  from 
liability  for  damages  where  there  is  no  negligence  either  on  the 
part  of  the  initial  or  connecting  carrier.4    But  the  soundness  of 


1.  M.  V.  Moore  &  Co.  v.  Southern 
Ry.  Co.,  (N.  C.  1922),  111  S.  E. 
166. 

The  common  carrier  is  liable  for 
all  losses  and  injuries  to  the  goods 
except  such  as  arise  from  an  act  of 
God,  or  of  public  enemy,  or  from 
an  inherent  defect  in  the  goods. 
Hall  v.  Cumberland  Pipe  Line  Co., 
(Ky.  1922),  237  S.  W.  405. 

A  common  carrier  is  an  insurer 
against  the  loss  of  goods  received 
for  shipment,  except  by  act  of  God 
or  the  public  enemy,  vices  or  defects 
inherent  in  the  nature  of  the  goods, 
or  the  negligent  default  of  the  ship- 
per or  his  agents.    Morris  et  al.  v. 


American  Ry.  Express  Co.    (N.   C 
1922),  110  S.  E.  855. 

2.  M.  V.  Moore  &  Co.  v.  Southern 
Ry.  Co.,  (N.  C.  1922),  111  S.  E.  166. 

3.  Chicago  &  N.  W.  Ry.  Co.  v. 
C.  C.  Whitnack  Produce  Co.,  42 
Sup.  Ct.  328. 

4.  American  Fruit  Distributors  v. 
Hines,  (Calif.  1921),  203  Pac  821. 

Under  the  Carmack  Amendment 
providing  that  nothing  therein  shall 
deprive  any  holder  of  the  receipt  of 
bill  of  lading  therein  mentioned  of 
any  remedy  or  right  of  action  which 
he  has  under  "existing  law,"  the 
"existing  law"  referred  to  is  the  ex- 
isting federal  law.    M.  V.  Moore  & 
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this  case  may  well  be  questioned.  But  a  carrier  may  not  con- 
tract to  free  itself  from  damages  caused  by  its  own  negligence.5 
In  general  the  obligation  assumed  by  a  common  carrier  of  goods 
is  that  of  an  insurer,  except  that  the  carrier  is  not  liable  where 
extraordinary  occurrences  not  within  its  control  produce  dam- 
age.6 And  nothing  will  excuse  the  failure  of  a  carrier  to  trans- 
port merchandise  safely,  except  the  act  of  God  or  public 
enemies,  inherent  defects  in  the  merchandise,  or  fault  of  the 
shipper,  but  a  carrier  is  not  an  insurer  of  prompt  transporta- 
tion; its  duty  being  only  that  of  reasonable  diligence.7  The 
fact  that  there  was  a  contractual  obligation  to  perform  some  spe- 
cific acts  as  to  ventilation  in  the  bill  of  lading  did  not  relieve  the 
carrier  from  the  common-law  duty  to  use  reasonable  care  to 
prevent  the  decay  of  perishable  goods.8  In  an  action  for  negli- 
gent handling  of  property  in  bedding  and  caring  for  a  shipment 
of  animals,  where  the  negligence  is  undisputed,  the  common 
carrier  is  liable  for  injuries  sustained  thereby  to  animals.9  Oc- 
casionally actions  arise  against  common  carriers  for  acts,  which, 
while  they  are  performed  in  the  course  of  the  carrier's  dealings 
with  the  public,  are  outside  its  duties  as  a  carrier.  Where  a 
person  went  to  the  office  of  an  express  company  for  the  pur- 
pose of  shipping  two  express  packages,  and  was  requested  by 
the  servant  of  the  express  company  to  wait  until  the  agent  in 
charge  of  the  office  came  back  to  see  whether  or  not  the  pack- 
ages were  properly  wrapped,  whereupon  the  person  requested 
the  employee  to  be  allowed  to  leave  a  fur  and  umbrella  in  the 
office  until  her  return,  which  permission  was  granted, 
and  upon  her  return  perfected  the  shipping  of  the  two 
packages  by  express,  and  asked  the  employee  for  her  fur  and 
umbrella,  and  was  given  the  umbrella  and  told  that  she  had  not 
left  the  fur  there,  when  she  left  the  office  and  later  returned 
and  asked  again  for  the  fur,  and  was  then  insulted  and  abused 

C.  v.  Southern  Ry.  Co.,  (N.  C  1922),  8.    New  England  Fruit  &  Produce 

111  S.  E.  166.  Co.   v.   Hines,   Director  General   of 

5.  American  Fruit  Distributors  v.  Railroads,    (Conn.    1922),    116    Atl. 
Hines,   (Calif.   1921),  203  Pac.  821.  243. 

6.  American  Fruit  Distributors,  v.  xg 
Hines,   (Calif.  1921),  203  Pac.  821.  9'    W"*""  v"  Ch,cs«0'  St  P"  M 

7.  Warren  et  al.  v.  Portland  Ter-  *  O.  R.  Co.   (Nebr.  1922),  186  N. 
minal  Co.  (Me.  1922),  116  Atl.  411.  W.  971. 
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by  the  servant  of  the  express  company,  in  a  suit  for  actual  dam- 
ages for  the  value  of  the  fur  and  for  punitory  damages  held,  that 
the  leaving  of  the  fur  in  the  office  was  not  a  part  of  the  mas- 
ter's business,  that  it  was  not  within  the  real  or  apparent 
scope  of  the  authority  of  the  employee  to  allow  it  to  be  left 
there,  and  that  the  alleged  abusive  and  insulting  language  was 
not  used  when  the  person  was  in  the  office  transacting  her  busi- 
ness with  the  express  company ;  under  this  state  of  facts  a  per- 
emptory instruction  in  favor  of  the  express  company  should 
have  been  given.10  In  the  absence  of  any  contract  or  partner- 
ship agreement  or  constitutional  or  statutory  provision,  a  com- 
mon carrier  is  not  required  to  transport  goods  beyond  its  line, 
and  its  obligation  extends  only  to  carriage  to  the  end  of  its 
route  and  delivery  to  the  consignee  or  next  succeeding  carrier, 
and  the  carrier,  whether  initial,  intermediate,  or  terminal,  is 
liable  only  for  such  loss  or  damage  as  results  from  its  own  neg- 
ligence.11 


Liability  of  Common  Carriers  Under  Federal  Statutes.  The 
Carmack  Amendment  does  not  apply  to  a  shipment  from  the 
United  States  to  Canada.11 

Shortages.    Claimant  brought  suit  for  shortage  in  a  car  of 


10.  American  Ry.  Exp.  Co.  v. 
Wright,  (Miss.  1922),  91  Sou.  342. 

When  the  claimant  had  completed 
the  sending  of  an  express  package, 
and  left  the  office,  and  returned  at 
a  later  period  and  demanded  the  re- 
turn of  the  fur,  which  she  had  left 
there,  from  the  employe  of  the  ex- 
press company,  whereupon  the  em- 
ploye abused  and  insulted  her,  at 
this  time  her  business  with  the 
master  had  been  completed,  anl  her 
return  to  the  office  was  upon  her 
private  business,  disconnected  from 
her  business  with  the  company,  and 
the  altercation  did  not  arise  during 
the  transaction  of  the  master's  busi- 
ness, for  which  the  master  is  not  re- 
sponsible.   American  Ry.  Exp.  Co.  v. 


Wright,   (Miss.  1922),  91  Sou.  342. 

11.  M.  V.  Moore  &  Co,  v.  South- 
ern Ry.  Co.  (N.  C  1922),  111  S.  E. 

166.  l^lWBHL 

A  provision  in  an  interstate  bill 
of  lading  that  no  carrier  should  be 
liable  for  loss,  damage,  or  injury 
not  occurring  on  its  own  road,  etc, 
except  as  liability  might  be  imposed 
by  law,  was  not  a  limitation  of  the 
carrier's  common-law  liability,  as 
there  was  no  common-law  liability  on 
a  carrier  for  loss  or  damage  not  oc- 
curring on  its  own  line  and  not 
caused  by  its  own  negligence.  M.  V. 
Moore  &  Co.  v.  Southern  Ry.  Co., 
(N.  C.  1922),  111  S.  E.  166. 

12.  McCaslin    v.    Southern    Pac 
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wheat  that  arrived  with  seals  unbroken  at  destination.  The 
court  said:18  "The  defendant  transported  the  Rock  Island  car 
to  its  destination.  When  the  car  was  unloaded  at  Caldwell,  the 
wheat  it  contained  weighed  but  62,420  pounds,  a  shortage  of 
19,180  pounds.  The  defendant  accepted  this  weight  as  the  basis 
for  computing  freight  charges,  which  were  paid  accordingly. 
What  became  of  319  bushels  and  40  pounds  of  wheat,  worth  at 
the  time  $2.17  per  bushel?  The  defendant  produced  evidence, 
which  need  not  be  recited  in  detail,  showing  it  was  impossible 
for  the  wheat  to  escape  between  the  elevator  at  Hutchinson  and 
the  mill  at  Caldwell,  and  the  defendant  concludes  that  not  more 
than  62,420  pounds  of  wheat  were  placed  in  the  Rock  Island 
car.  As  stated  above,  weight  of  the  wheat  placed  in  the  car  was 
proved  by  the  weighmaster  who  loaded  the  car.  Whom  was  the 
trial  court  to  believe?  The  plaintiff  directs  attention  to  a  bit  of 
evidence  which  satisfactorily  solves  the  question  of  fact.  The 
defendant  made  the  following  entry  on  its  freight  bill,  which 
was  introduced  in  evidence: 

Hutchinson  Wts. 

122,000 

40,500 

81,500 

BQ  Wts.        62,420 

"The  figures  122,00  represent  the  weight  of  the  loaded  car 
at  Hutchinson.  The  figures  40,500  represent  the  stenciled  weight 
of  the  car.  The  figures  81,500  represent  the  weight  of  the  wheat, 
derived  by  subtracting  the  weight  of  the  car  from  the  gross 
weight.  The  letters  and  figures,  BQ  Wts.  62,420,  represent 
the  destination  weight  of  the  wheat  as  ascertained  by  the  Bor- 
der Queen  Milling  Company.  The  defendant  does  not  dispute 
these  interpretations,  and  the  necessary  conclusion  is,  the  de- 
fendant, or  the  Santa  Fe  for  it,  weighed  the  car  of  wheat  at 
Hutchinson.  The  weight  of  the  wheat  thus  ascertained,  81,500 
pounds,  it  only  100  pounds  different  from  the  weight  given  by 
the  weighmaster  who  loaded  the  car.     At  Caldwell  the  wheat 

Co.,  (Calif.  1922),  203  Pac.  742,  13.  Pettit  v.  Director  General  of 
744.  Railroads,    (Kans.    1922),   203    Pac 

927. 


Digitized  by 


Google 


46  THE  LOSS  AND  DAMAGE  REVIEW 

was  weighed  in  Hopper  scales,  and  weights  were  certified  as 
follows : 

Hopper  Drafts 

19,240 

18,880 

18,890 

5,410 


Total  62,420 
"The  shortage  in  the  shipment,  19,180  pounds,  just  about 
equals  one  average  Hopper  draft,  and  there  was  room  for  in- 
ference that  one  Hopper  draft  did  not  get  into  the  certification 
of  weights.  Every  one  connected  with  opening  and  unloading 
the  car  and  weighing  the  wheat  at  Caldwell  testified.  The  testi- 
mony was  positive,  and  without  conflict,  that  when  the  car  was 
opened  the  grain  was  far  below  the  heat  line  at  all  points,  and 
as  high  in  the  center  and  low  at  the  ends,  indicating  original 
light  loading;  and  the  defendant  now  stands  on  the  proposition 
that  there  were  not  substantially  81,600  pounds  of  wheat  in  the 
car  when  it  was  sealed  at  Hutchinson.  The  freight  bill,  har- 
monizing as  it  did  with  the  state  weighmaster's  weights,  was 
a  virtual  admission  the  car  was  loaded  as  the  plaintiff  contends, 
and,  if  the  car  contained  but  62,420  pounds  of  wheat  when  the 
seals  were  broken,  the  defendant  must  account  for  the  short- 
age." Claimant  brought  suit  for  shortage  in  a  shipment  of 
aluminum  scrap.  In  the  original  bill  of  lading  31,275  pounds 
were  receipted  for  and  only  23,159  pounds  were  delivered.  The 
shipment  was  made  shipper's  load  and  count.  In  the  bill  of 
lading  it  appeared  that  the  car  was  to  be  weighed  at  Jersey  City 
and  had  upon  it  notation  "shipper's  load  and  weight  confirmed." 
The  bill  of  lading  and  the  shipping  order  had  a  note  of  weight 
the  same  as  that  shown  on  the  bill  of  lading.  The  evidence 
showed  that  the  seal  was  broken  in  transit.  In  affirming  a  ver- 
dict the  court  said:14  "Assuming  that  defendant's  contention 
that  the  bill  of  lading  in  this  case  makes  out  only  a  prima  facie 
case  for  the  plaintiff  and  that  such  prima  facie  case  may  be  ex- 

14.  Sonken-Galamba  Iron  &  Met- 
al Co.,  (Mo.  1922),  238  S.  W.  135, 
136. 
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plained  away;  in  other  words,  that  the  bill  of  lading  merely 
raised  a  presumption  as  to  the  amount  of  aluminum  received 
by  the  defendant,  which  presumption  would  take  flight  upon 
a  showing  of  the  real  facts;  that  is,  that  the  amount  stated  in 
the  bill  of  lading  was  not  in  truth  and  in  fact  the  amount  ac- 
tually received — we  think  that  defendant's  explanation  in  this 
case  as  shown  by  the  evidence  leaves  the  case  one  for  the  jury 
to  pass  upon,  as  the  so-called  explanation  carries  improbable 
elements  and  the  whole  testimony  raises  a  reasonable  inference 
that  the  alleged  explanation  of  the  recitation  in  the  bill  of  lading 
does  not  really  explain." 

Initial  Carrier.  Under  the  Carmack  Amendment,  requiring 
interstate  carriers  to  issue  a  receipt  or  bill  of  lading  and  making 
the  carrier  liable  to  the  lawful  holder  for  loss,  damage,  or  in- 
jury, the  receiving  carrier  is  conclusively  treated  as  having 
made  a  through  contract  and  will  be  liable  for  loss  or  injury  on 
any  connecting  line  on  the  principle  that  each  connecting  car- 
rier is  made  the  agent  of  the  initial  carrier.15  And  this  amendment 
does  not  apply  to  a  shipment  to  a  foreign  country,  and  the  Cum- 
mins Act,  extending  the  liability,  does  not  apply  to  such  a  ship- 
ment before  its  enactment.16  Claimant  shipped  horses  from 
Walker,  S.  Dak.,  to  Kirksville,  Mo.,  via  Minnesota  Transfer  and 
Albia,  Iowa.  The  original  livestock  contract  ran  to  Minnesota. 
Transfer  at  which  place  another  one  was  issued  to  Kirksville, 

15.    M.  V.  Moore  &  Co.  v.  South-  a  point   in   the  United   States  to  a 

ern  Ry.  Co.,  (N.  C.  1922),  111  S.  E.  point  in  an  adjacent  foreign  country, 

166.  and  not  a  case  of  shipment  wholly 

The  liability  of  an  initial  carrier,  within  the  United  States,  so  that,  in 

for  damage  to  an  interstate  shipment  the  case  of  an  interstate  shipment,  it 

sustained    on    lines    of    connecting  is  immaterial,  as  respects  such  liabili- 

carriers  as  well  as  on  its  own  line,  ty,  what  the  form  of  contract  issued 

regardless  of  limitations  in  the  con-  by  the  carrier  may  be,  or  whether  any 

tract  of  shipment,  is  not  changed  by  contract  at  all  be  issued.    Gulf,  C.  & 

the  Cummins  Amendment,  the  words  S    Ry.   Co.  v.   Hines,    (Tex.  1922), 

"when  transported  on  a  through  bill  239  S.  W.  244. 
of    lading"    in   the   latter  act   being         16.    McCaslin    v.    Southern     Pac. 

intended  to  qualify  only  the  words  Co.,  (Calif.  1922),  203  Pac.  7*2. 
in  immediate  association  with  it,  that         Where  the  bill  of  lading  issued  by 

is,  the  case  of  property  passing  from  an  initial  carrier  expressly  limits  lia- 
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Mo.,  via  Minneapolis  &  St.  Louis  Railroad.  Claimant  shipped 
two  cars,  one  of  which  went  through  Kirksville  without  change 
and  the  other  was  transferred  at  Albia,  Iowa,  on  account  of  its 
condition.  The  freight  bill  recited  that  the  shipment  was  way- 
billed  from  Walker,  S.  Dak.  The  shipping  contract  read 
"from  Walker,  S.  Dak.,  consigned  to  J.  H.  Whiteside  at  Minn 
tfr  [Minnesota  Transfer],  Minn.,  c/o  M.  &  St.  L.  [Minneapolis 
&  St.  Louis  Railroad]."  Held,  that  these  facts  justified  a  find- 
ing of  the  court  that  the  shipment  was  understood  and  intended 
to  be  a  through  shipment,  so  that  the  initial  carrier  was  liable 
under  the  Carmack  Amendment  for  damage  caused  by  its  own 
or  any  connecting  carrier's  negligence.17  Under  a  bill  of  lading 
for  transportation  of  goods  from  New  York  to  Asheville,  N.  C, 
providing  that  no  carrier  should  be  liable  for  loss,  damage,  or 
injury  not  occurring  on  its  own  road,  except  as  liability  might 
be  imposed  by  law,  the  initial  carrier  was  not  the  agent  of  the 
connecting  lines  so  as  to  make  the  terminal  carrier  liable  for 
the  initial  carrier's  negligence.17* 

Connecting  Carrier.  In  the  absence  of  statute  or  special  con- 
tract, each  connecting  carrier  on  a  through  route  is  bound  only 
to  carry  safely  over  its  own  line  and  safely  deliver  to  the  next 
connecting  carrier,  and  its  liability  commences  when  property 
is  delivered  to  it  and  is  discharged  by  its  delivery  to  a  succeed- 
ing carrier.18  The  Carmack  Amendment  does  not  expressly  or 
impliedly  make  intermediate  and  terminal  carriers  the  agents  of 
the  receiving  carrier  so  as  to  make  them  liable  in  damages  for 
the  negligence  of  the  initial  carrier.18*    Contracts  issued  by  con- 

bility   to   its   own   line,   no   recovery  203  Pac.  742. 

can  be  had  aganst  it  for  conversion  17.    Whiteside   v.   Chicago,    M.   & 

by  a  connecting  carrier.    McCaslin  v.  St.  P.   Ry.  Co.,   (Mo.  1922)  239  S. 

Southern    Pac    Co.,    (Calif.    1922),  W.  150,  151. 

203  Pac.  742.    (Cummins  Amendment  [7yJ  M     v     Moore    &    Co     v 

not   involved).  Southern  Ry.  Co.,  (N.  C.  1922),  111 

A     carrier    accepting    goods    for  S.  E.  166. 

transportation    over    its    lines,    and  18.    Oregon-Washington  R.  &  Nav. 

thence  over  connecting  lines  to  destin-  Co.  v.  McGinn,  42  Sup.  Ct.  332. 

ation,  incurs  no  liability  by  common  18 J4.    M.    V.    Moore    &    Co.    v. 

law  beyond  its  own  lines.    Mc  Caslin  Southern  Ry.  Co.,  (N.  C.  1922),  111 

v.  Southern  Pac.  Co.,   (Calif.  1922),  S.  E.  166. 
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necting  carriers  for  interstate  shipments  of  cattle  held  through 
bills  of  lading  within  the  Cummins  Amendment,  making  void 
clauses  therein  limiting  liability  for  damage  caused  by  connect- 
ing carriers.19 

Delivering  Carrier.  The  Carmack  Amendment,  which  re- 
quires the  issuance  of  a  through  bill  of  lading  by  the  initial  car- 
rier, and  makes  that  carrier  liable  for  damage  occurring  any- 
where along  the  route,  does  not  abrogate  the  common-law  pre- 
sumption that  the  damage  was  occasioned  by  the  last  carrier, 
but  was  intended  to  give  the  shipper  the  benefit  of  remedies 
against  both  carriers.*0  A  connecting  carrier  who  has  completed 
the  transportation  and  delivered  the  goods  to  the  consignee  in 
a  damaged  condition  is  liable  for  the  damage  without  proof  that 
it  was  occasioned  by  his  fault,  unless  he  can  show  that  he  re- 
ceived them  in  the  condition  in  which  he  delivered  them.21  In 
Chicago  &  N.  W.  Ry.  Co.  v.  C.  C.  Whitnack  Produce  Co.,  42 
Sup.  Ct.  328,  the  court  said:  "The  respondent  Produce  Com- 
pany recovered  a  judgment  against  petitioner,  the  delivering 
carrier,  for  damages  to  two  carloads  of  apples  transported  dur- 
ing November,  1914,  upon  through  bills  of  lading  over  connect- 
ing lines  from  points  in  New  York  state  to  one  in  Nebraska. 
The  evidence  tended  to  show  that  the  apples  were  in  good  con- 
dition when  received  by  the  initial  carrier,  but  were  frozen  when 
delivered  at  destination.  Where  the  damage  occurred  was  not 
shown.  Petitioner  moved  for  a  directed  verdict,  claiming  no 
recovery  could  be  had  against  it  without  affirmative  evidence 
that  it  caused  the  damage.  Having  denied  this  motion,  the  court 
instructed  the  jury  that  there  was  a  presumption  of  damage 
upon  the  line  of  the  last  carrier,  and  the  Supreme  Court  of  Ne- 
braska approved  the  charge.  The  single  question  now  pre- 
sented for  consideration  is  whether,  since  the  Carmack  Amend- 
ment (Comp.  St.  §§  864a,  864aa)  a  presumption  arises  that  the 
injury  occurred  on  the  delivering  carrier's  line,  when  goods  mov- 
ing in  interstate  commerce  upon  a  through  bill  of  lading  are  de- 

19.  Gulf,    C.    &    S.    Ky.    Co.    v.      Sup.  Ct.  328. 

Hines,   (Tex.  1922),  239  S.  W.  244.         21.    Chicago  &  N.  W.  Ry.  Co.  v. 

20.  Chicago  &  N.  W.  Ry.  Co.  v.      C  C.  Whitnack  Produce  Co.,  42  Sup. 
C    C    Whitnack   'Produce    Co.,    42      Ct.  328. 
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livered  in  bad  condition  and  the  evidence  shows  they  were  sound 
when  received  by  the  initial  carrier,  but  does  not  affirmatively 
establish  where  the  loss  occurred.  It  is  established  doctrine 
that  the  rights  and  liabilities  in  respect  of  damage  to  goods  mov- 
ing in  interstate  commerce  under  through  bills  of  lading  depend 
upon  acts  of  Congress,  agreements  between  the  parties  and 
common-law  principles  accepted  and  enforced  in  the  federal 
courts.  New  York  Central,  etc.,  R.  R.  v.  Beaham,  242  U.  S. 
148,  151,  37  Sup.  Ct.  43,  61  L.  Ed.  210.  While  this  court  has  not 
expressly  approved  it,  we  think  the  common-law  rule,  supported 
both  by  reason  and  authority,  is  correctly  stated  in  section  1348, 
Hutchinson  on  Carriers  (3d  Ed.) :  'A  carrier,  who  has  com- 
pleted the  transportation  and  delivered  the  goods  to  the  con- 
signee in  a  damaged  condition  or  deficient  in  quantity,  will  be 
held  liable  in  an  action  for  the  damage  or  deficiency,  without 
proof  that  it  was  occasioned  by  his  fault,  unless  he  can  show 
that  he  received  them  in  the  condition  which  he  has  delivered 
them.  The  condition  and  quantity  of  the  goods  when  they 
were  delivered  to  the  first  of  the  connecting  carriers  being  shown, 
the  presumption  will  arise  that  they  continued  in  that  condi- 
tion down  to  the  time  of  their  delivery  to  the  carrier  completing 
the  transportation  and  making  the  delivery  to  the  consignee, 
and  that  the  injury  or  loss  occurred  while  they  were  in  his  pos- 
session.' "Some  of  the  pertinent  cases  are :  Smith  v.  New  York 
Cent.  R.  R.  Co.,  43  Barb.  (N.  Y.)  225;  Cote  v.  N.  Y.,  N.  H.  &  H. 
R.  Co.,  182  Mass.  290,  65  N.  E.  400,  94  Am.  St.  Rep.  656; 
Laughlin  v.  Chicago  &  Northwestern  R.  Co.,  28  Wis.  204,  9  Am. 
Rep.  493;  .Phila.,  Bait.  &  Wash.  R.  R.  Co.  v.  Diffendal,  109 
Md.  494,  72  Atl.  193,  458;  Blumenthal  v.  Central  R.  R.  Co.  of 
N.  J.,  88  N.  J.  Law,  254,  95  Atl.  973;  Pennsylvania-R.  R.  Co. 
v.  Naive  112  Tenn.  239,  79  S.  W.  124,  64  L.  R.  A.  443;  Colbath 
v.  Bangor  &  Aroostook  R.  Co.,  105  Me.  379,  74  Atl.  918;  Wil- 
lett  v.  Southern  Ry.  Co.,  66  S.  C.  477,  45  S.  E.  93.  The  follow- 
ing cases  hold  that  the  presumption  is  not  in  conflict  with  the 
Carmack  Amendment:  Erisman  v.  C,  B.  &  Q.  Ry.  Co.,  180 
Iowa,  759,  163  N.  W.  627;  Glassman  v.  C.  R.  I.  &  P.  Ry.  Co. 
166  Iowa  255,  Newborn  &  Co.  v.  L.  &  N.  R.  R.  Co.,  170  N. 
C.  205,  87  S.  E.  37;  Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Harrington, 
44  Okl.  41,  143  Pac.  325 ;  Eastover  Mule,  etc.,  Co.  v.  A.  C.  L.  R. 
Co.,  99  S.  C.  470,  83  S.  E.  599.    The  petitioner  insists  that  this 
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common-law  rule  conflicts  with  the  Carmack  Amendment  to  the 
Interstate  Commerce  Act,  c.  3591,  34  Stat.  584,  595  (Carmack 
Amendment:  "That  any  common  carrier,  railroad,  or  trans- 
portation from  a  point  in  one  state  to  a  point  in  another 
state  shall  issue  a  receipt  or  bill  of  lading  therefor  and  shall 
be  liable  to  the  lawful  holder  thereof  for  any  loss,  damage,  or 
injury  to  such  property  caused  by  it  or  by  any  common 
carrier,  railroad,  or  transportation  company  to  which  such 
property  may  be  delivered  or  over  whose  line  or  lines  such 
property  may  pass,  and  no  contract,  receipt,  rule,  or  regulation 
shall  exempt  such  common  carrier,  railroad,  or  transportation 
company  from  the  liability  hereby  imposed:  Provided,  that 
nothing  in  this  section  shall  deprive  any  holder  of  such  receipt 
or  bill  of  lading  of  any  remedy  or  right  of  action  which  he  has 
under  existing  law.")  which  requires  issuance  of  a  through  bill 
of  lading  by  initial  carrier  and  declares  it  liable  for  damage  oc- 
curring anywhere  along  the  route,  as  interpreted  and  applied 
by  this  court.  But  we  find  no  inconsistency  between  the  amend- 
ment or  any  other  federal  legislation  and  the  challenged  rule. 
Properly  understood,  Charleston,  etc.,  Ry.  Co.  v.  Varnville  Fur- 
niture Co.,  237  U.  S.  597,  35  Sup.  Ct.  715,  59  L.  Ed.  1137  Ann. 
Cas.  1916D,  333,  especially  relied  upon  gives  no  support  to  the 
contrary  view.  That  cause  involved  the  South  Carolina  statute 
which  imposed  a  penalty  of  $50  upon  the  carrier  for  failure  to 
pay  within  40  days  for  damages  suffered  by  goods  transported 
in  interstate  commerce.  The  opinion  expressly  states,  "The  de- 
fendant contended  that  the  law  imposing  the  penalty  was  in- 
valid under  the  Act  to  Regulate  Commerce,  especially  section 
20,  as  amended  by  the  Act  of  June  29,  1906,  *  *  *  known 
as  the  Carmack  Amendment/'  refers  to  the  penalty  as  "the  only 
matter  that  we  are  considering,"  and  points  out  that  "the  state 
law  was  not  contrived  in  aid  of  the  policy  of  Congress,  but  to 
enforce  a  state  policy  differently  conceived."  As  the  Supreme 
Court  of  South  Carolina  sustained  the  act  and  permitted  re- 
covery of  the  penalty,  its  judgment  was  necessarily  reversed. 
Here  there  is  no  question  of  conflict  between  a  state  statute 
and  any  federal  policy ;  and  nothing  in  the  words  of  the  amend- 
ment indicates  a  legislative  purpose  to  abrogate  the  accepted 
common-law  doctrine  concerning  presumption.  The  suggestion 
that  by  imposing  additional  liability  upon  the  initial  Carrier  the 
amendment  provides   an   adequate   remedy   for   shippers,   and 
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thereby  removes  the  necessity  for  any  presumption  against  the 
terminal  one  and  impliedly  abrogates  the  rule,  is  unsound. 
There  are  adequate  reasons  why  shippers  should  have  the  bene- 
fit of  both;  and  we  think  Congress  so  intended.  The' judgment 
of  the  court  below  is  affirmed."  The  Cummins  Amendment 
modifies  the  common-law  liability  only  of  the  initial  carriers 
which  it  renders  liable  for  loss  or  damage  to  the  property 
during  the  entire  shipment,  and  does  not  authorize  recovery 
from  the  terminal  carrier  for  damage  caused  by  the  negli- 
gence of  an  intermediate  carrier,  especially  where  the  bill  of 
lading  expressly  negatived  the  liability  of  any  connecting 
carrier  for  damage  not  caused  by  it.22  The  terminal  carrier,  trans- 
porting goods  under  a  through  interstate  bill  of  lading  which 
provided  that  no  carrier  should  be  liable,  except  as  provided  by 
statute,  for  any  loss  or  damage  to  the  goods  not  caused  by 
it,  is  not  liable  for  the  death  of  the  stock  during  shipment  be- 
cause they  had  been  given  unwholesome  food  and  water  while 
being  transported  by  an  intermediate  carrier.23  In  Oregon- 
Washington  R.  &  Nav.  Co.  v.  McGinn,  42  Sup.  Ct.  332,  the  court 
said  p.  333:  "The  respondent  shipped  two  carloads  of  horses 
from  Grand  Island,  Neb.,  to  Spokane,  Wash.,  for  which  the 
initial  carrier,  the  Union  Pacific  Railroad  Company,  issued  a 
through  bill  of  lading,  in  the  form  of  the  customary  live  stock 
contract,  and  routed  the  shipment  over  its  own  lines  to  Granger, 
Wyo.,  thence  over  the  line  of  the  Oregon  Short  Line  Railroad 
Company  to  Huntington,  Or.,  and  thence  over  the  lines  of  pe- 
titioner to  Spokane,  Wash.  While  in  transit  the  animals  de- 
veloped disease,  which  resulted  in  the  death  of  several  and  in 
such  condition  of  the  others  that  they  were  delivered  to  the 
shipper  consignee  on  the  line  of  the  petitioner  before  reaching 
the  destination  to  which  they  were  billed.  The  illness  is  alleged 
to  have  been  caused  by  the  stock  having  been  given  unwhole- 
some food  and  water  at  Pocatello,  Idaho,  a  station  on  the  line 
of  the  intermediate  carrier,  the  Oregon  Short  Line  Railroad 
Company.  This  suit  to  recover  damages  is  against  the  deliver- 
ing, the  terminal,  carrier;  the  allegation  of  the  complaint,  how- 


22.    Oregon-Washington  R.  &  Nav.         23.    Oregon- Washington  R.  &  Nav. 
Co.  v.  McGinn,  42  Sup.  Ct  332.  Co.  v.  McGinn,  42  Sup.  Ct.  332. 
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ever,  being  that  the  unwholesome  food  and  water  were  given 
to  the  stock  while  in  transit  over  the  route  of  the  intermediate 
carrier,  the  Oregon  Short  Line  Railroad  Company.  Thus  we 
have  presented  for  decision  the  question:  Is  a  terminal  carrier 
liable  to  a  shipper  who,  in  this  case,  is  also  the  consignee,  for 
injury  to  horses  caused  by  the  negligence  of  a  prior  and  in- 
dependent carrier  from  which  they  were  received?  The  live 
stock  contract,  under  which  the  shipment  moved  contained  the 
following  provision:  '1.  Except  as  otherwise  provided  by 
statute  law,  the  carrier  undertakes  to  transport  said  shipment 
only  over  its  own  line,  and  acts  only  as  the  agent  of  the  ship- 
per with  respect  to  the  portion  of  the  route  beyond  its  own 
line.  No  carrier  shall  be  liable  for  damages  for  loss,  death,  in- 
jury or  delay  to  said  animals,  or  any  thereof,  not  caused  by 
it,  but  nothing  contained  in  this  contract  shall  be  deemed  to  ex- 
empt the  initial  carrier  in  case  of  a  through  interstate  trans- 
portation from  any  liability  for  loss,  death,  damage  or  injury 
caused  by  it  or  any  common  carrier,  railroad  or  transportation 
company  to  which  the  livestock  may  be  delivered  under  this 
contract.'  It  is  plain  that  this  paragraph  was  framed  to  com- 
ply with  the  requirements  bf  the  Cummins  Amendment  to  the 
Carmack  Amendment  to  the  Interstate  Commerce  Act  (34  Stat. 
§  20,  593,  595;  38,  Stat.  1196,  c.  176  [Comp.  St.  §§  8604a]) ;  but, 
except  as  therein  provided,  the  initial  carrier  limits  its  under- 
taking to  its  own  line,  declares  that  it  acts  only  as  the  agent  of 
the  shiper  with  respect  to  the  route  beyond  its  own  line,  and 
the  express  contract  is  that  'no  carrier  shall  be  liable  for  dam- 
ages for  loss,  death,  injury  or  delay  to  said  animals  not  caused 
by  it.'  A  verdict  was  rendered  in  favor  of  the  shipper  consignee, 
subject  to  the  court's  action  on  a  question  reserved  by  stipula- 
tion of  the  parties,  and  the  court,  acting  thereunder,  set  aside 
the  verdict  and  rendered  judgment  for  the  defendant.  The  Cir- 
cuit Court  of  Appeals  reversed  the  District  Court,  and  held  that 
Georgia,  Florida  &  Alabama  Railway  Co.  v.  Blish  Milling 
Co.,  241  U.  S.  190,  36  Sup.  Ct.  541,  60  L.  Ed.  948,  required  that, 
under  the  Carmack  (now  Cummins)  Amendment,  the  terminal 
carrier  should  be  bound  by  the  contract  of  the  initial  carrier  to 
deliver,  precisely  as  the  initial  carrier  is  bound,  and  was  there- 
fore liable  for  any  loss  or  damage  to  the  property  that  had  been 
occasioned  in  transit  through  the  conduct  of  any  of  the  car- 
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riers.  In  this  we  think  the  Circuit  Court  of  Appeals  fell  into  er- 
ror. [1]  The  settled  federal  rule  is  that,  in  the  absence  of 
statute  or  special  contract,  each  connecting  carrier  on  a  through 
route  is  bound  only  to  safely  carry  over  its  own  line  and  safely 
deliver  to  the  next  connecting  carrier,  Myrick  v.  Michigan  Cen- 
tral Railroad  Co.,  107  U.  S.  102,  107,  1  Sup.  Ct.  425,  27  L.  Ed. 
325;  Railroad  Co.  v.  Manufacturing  Co.,  16  Wall.  318,  324,  21 
L.  Ed.  297 ;  and  the  liability  of  a  connecting  carrier  for  the  safety 
of  property  delivered  to  it  for  transportation,  commences  when 
it  is  received  and  is  discharged  by  its  delivery  to  and  accept- 
ance by  a  succeeding  carrier,  or  its  authorized  agent,  .Pratt  v. 
Railway  Co.,  95  U.  S.  43,  24  L.  Ed.  336.  [2]  The  Cummins 
Amendment  deals  with  and  modifies  the  common-law  liability 
only  of  the  initial  carrier.  It  renders  that  carrier  liable  for  loss 
or  damage  to  the  property  committed  to  its  care  throughout 
the  entire  route  by  which  it  is  billed  until  delivered  to  the  con- 
signee, but  it  leaves  the  relation  of  all  connecting  carriers,  in- 
cluding the  terminal  carrier,  to  the  shipper  or  consignee  and  to 
each  other,  entirely  unaffected  (Atlantic  Coast  Line  Railroad 
Co.  v.  Riverside  Mills,  219  U.  S.  186,  195,  196,  197,  31  Sup.  Ct. 
164,  55  L.  Ed.  167,  31  L.  R.  A.  [N.  S.]  7;  Adams  Express  Co. 
v.  Croninger,  226  U.  S.  491,  511,  57  L.  Ed.  314,  44  L.  R.  A.  [N. 
S.]  257),  and  therefore  their  liability  is  as  we  have  stated  it 
unless  modified  by  contract,  and  in  this  case,  as  we  have  seen, 
the  live  stock  contract,  under  which  the  shipment  moved,  by 
expressly  providing  that  "no  carrier  (other  than  the  initial  car- 
rier) shall  be  liable  for  damage  for  loss,  death,  injury  or  delay 
to  said  animals,  or  any  thereof,  not  caused  by  it"  leaves  the 
common-law  liability  of  the  intermediate  carrier  unaffected, 
just  as  the  statute  leaves  it.  The  Blish  Case,  supra,  was  against 
the  terminal  carrier,  and  one  contention  in  that  case  was  that 
under  the  Carmack  (now  Cummins)  Amendment  the  shipper's 
remedy  against  the  initial  carrier  was  exclusive,  even  where  the 
default  claimed  was  misdelivery  by  the  terminal  carrier.  In 
denying  this,  this  court  said:  'The  connecting  carrier  is  not 
relieved  from  liability  by  the  Carmack  [Cummins]  Amend- 
ment, but  the  bill  of  lading  required  to  be  issued  by  the  initial 
carrier  upon  an  interstate  shipment  governs  the  entire  trans- 
portation and  thus  fixes  the  obligations  of  all  participating 
carriers  to  the  extent  that  the  terms  of  the  bill  of  lading  are 
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applicable  and  valid.'  We  have  seen  that  the  amendment  did 
not  alter  the  common-law  liability  of  other  than  the  initial 
carrier,  and  in  this  case  the  "applicable  and  valid"  terms  of  the 
bill  of  lading,  expressly  negative  liability  of  any  connecting 
carrier  for  damage  not  caused  by  it.  The  other  contention  in 
the  Blish  Case,  supra,  was  that  the  action  was  barred  because 
notice  of  claim,  in  writing,  had  not  been  given  within  the 
time  required  by  the  bill  of  lading.  In  the  discussion  of  this 
question  this  Court  used  the  language  following,  by  which  the 
Circuit  Court  of  Appeals  was  mislead,  viz.:  'When  it  ]the 
initial  carrier]  inserts  in  its  bill  of  lading  a  provision  requir- 
ing reasonable  notice  of  claims  'in  case  of  failure  to  make  de- 
livery' the  fair  meaning  of  the  stipulation  is  that  it  includes  all 
cases  of  such  failure,  as  well  those  due  to  misdelivery  as  those 
due  to  the  loss  of  the  goods.  But  the  provision  in  question  is 
not  to  be  construed  in  one  way  with  respect  to  the  initial  car- 
rier and  in  another  with  respect  to  the  connecting  or  terminal 
carrier.  As  we  have  said,  the  latter  takes  the  goods  under  the 
bill  of  lading  issued  by  the  initial  carrier,  and  its  obligations 
are  measured  by  its  terms;  and  if  the  clause  must  be  deemed 
to  cover  a  case  of  misdelivery  when  the  action  is  brought 
against  the  initial  carrier,  it  must  equally  have  that  effect  in 
the  case  of  the  terminal  carrier  which  in  the  contemplation 
of  the  parties  was  to  make  the  delivery.'  From  the  language 
the  Circuit  Court  of  Appeals  concludes  that  under  the  amend- 
ment the  terminal  carrier  is  bound,  by  the  bill  of  lading  and 
the  contract  of  the  initial  carrier,  to  deliver  as  the  initial  car- 
rier is  bound,  and  is  therefor  liable  for  any  loss  or  damage  to 
the  property  which  has  been  occasioned  through  the  conduct 
of  any  of  the  carriers  while  in  transit,  and  this  led  the  court 
to  the  holding  that  the  terminal  carrier  was  liable  for  the  loss 
and  injury  'although  occasioned  while  in  transit  over  the 
Oregon  Short  Line.'  We  think  the  Circuit  Court  of  Appeals 
misinterpreted  the  only  relevant  expression  in  the  above  quo- 
tation from  the  language  by  this  court,  viz.:  The  terminal 
carrier  'takes  the  goods  under  the  bill  of  lading  issued  by  the 
initial  carrier,  and  its  obligations  are  measured  by  its  terms; 
and  if  the  clause  must  be  deemed  to  cover  a  case  of  misde- 
livery when  the  action  is  brought  against  the  initial  carrier, 
it  must  equally  have  that  effect  in  the  case  of  the  terminal  car- 
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rier  which  in  the  contemplation  of  the  parties  was  to  make 
the  delivery.'  [3]  What  was  decided  in  the  Biish  Case  was 
that  the  terminal  carrier  was  liable  for  failure  to  make  deliv- 
ery, just  as  the  initial  carrier  would  have  been  if  it  had  been 
sued  for  misdelivery,  because  by  the  terms  of  the  bill  of  lad- 
ing each  was  under  obligation  to  make  final  delivery.  The 
suit  before  us  is  not  for  misdelivery  or  other  fault  of  the  car- 
rier sued,  but  for  the  fault,  as  alleged,  of  a  prior  connecting  car- 
rier. In  express  terms  the  bill  of  lading  we  have  here  declares 
that  no  carrier  shall  be  liable  for  loss  or  damage  not  caused 
by  it,  and,  therefore,  the  statute  not  providing  otherwise,  the 
petitioner  cannot  be  liable  for  the  damage  alleged  to  have 
been  caused  before  the  stock  reached  its  line.  The  Carmack 
and  Cummins  Amendments  were  enacted  to  enable  the  holder 
of  a  bill  of  lading  to  sue  the  initial  carrier  for  any  loss  or  dam- 
age to  property  suffered  on  any  part  of  a  through  route,  and 
thereby  to  relieve  him  from  the  necessity  of  searching  out  and 
proving  a  case  against  a  terminal  or  intermediate  carrier.  219 
U.  S.  186,  supra,  page  200,  31  Sup.  Ct.  164,  55  L.  Ed.  167,  31 
L.  R.  A.  (N.  S.)  7.  Having  regard  to  the  customary  methods 
of  doing  a  through  business  in  this  country  it  may  have  been 
important  to  have  given  like  rights  against  others  of  connect- 
ing carriers,  but  plainly,  either  from  design  or  accident,  the 
terms  of  the  amendment  limit  its  application  to  the  initial  car- 
rier. We  think  that  the  Circuit  Court  of  Appeals  was  mistaken 
in  its  interpretation  of  the  language  used  in  the  Blish  Case 
opinion,  and  its  judgment  must  be  reversed  and  the  judgment 
of  the  District  Court  affirmed.    Reversed." 
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CHAPTER  VI. 

CIRCUMSTANCES  RELIEVING  CARRIER  OF 
LIABILITY 

In  General.1 

Fault  of  Shipper.  An  express  company  can  avoid  liability 
for  failure  to  deliver  a  package  containing  money,  received  by  it 
for  shipment,  on  the  ground  that  the  shipper  did  not  inform  the 
carrier  there  was  money  in  the  package,  only  if  the  failure  to 


1.  The  provisions  of  the  uniform 
express  receipt  limiting  the  carrier's 
liability  for  loss  of  "jewelry  *  *  * 
or  other  matter  of  extraordinary  val- 
ue/' which  receipt  is  referred  to  in 
the  receipt  for  the  shipment  given 
by  the  carrier  to  the  shipper,  and 
declared  therein  to  be  applicable  to 
the  shipment,  cannot,  in  the  absence 
of  a  special  agreement  thereto  by 
the  shipper,  be  regarded  as  a  part  of 
the  contract,  or  as  a  limitation  of 
the  liability  imposed  by  law  upon 
the  carrier.  Southern  Express  Co. 
v  Barnes,  36  Ga.  532 ;  Southern  Ex- 
press Co.  v.  Purcell,  37  Ga.  103,  92 
Am.  Dec.  53.  American  Ry.  Ex- 
press Co.  v.  Jones  (Ga.  1922),  110 
S.  E.  513. 

To  avoid  liability  for  failure  to 
deliver  goods,  a  common  carrier  must 
show  that  one  of  the  causes  of  loss 
for  which  it  was  not  liable  was  the 
proximate  cause  of  the  loss  of  the 
goods,  so  that  prayers  of  the  carrier 
on  that  issue  which  required  no  find- 
ing as  to  proximate  cause  were  prop- 
erly refused.    Morris  et  al.  v.  Ameri- 


can Ry.  Express  Co.  (N.  C.  1922), 
110  S.  E.  855. 

While  it  has  been  held  that  a  car- 
rier of  live  stock  may  by  special 
contract  make  reasonable  stipula- 
tions in  reference  to  matters  which 
are  merely  incidental  to  the  trans- 
portation of  the  animals,  such  as 
loading  and  unloading  and  caring 
for  the  stock,  it  is  not  the  law  that 
such  a  stipulation,  obligating  the  ship- 
per to  unload  the  animals  from  the  car 
at  his  own  risk  and  expense,  and 
providing  that  any  helpers  which 
might  be  furnished  by  the  carrier 
for  the  shipper's  accommodation 
should  be  "deemed  employees  of  the 
shipper"  while  so  engaged,  can  be 
construed  as  relieving  the  carrier 
from  the  result  of  what  might  be 
deemed  to  be  its  own  negligence  in 
failing  to  provide  safe  and  proper 
facilities  for  unloading  the  stock. 
Brannon  v.  Atlanta,  etc,  R.  Co.,  4 
Ga.  App.  749,  751,  62  S.  E.  468; 
Cranor  v.  Southern  R.  Co.,  13  Ga. 
App.  86  (2),  78  S.  E.  1014.  But 
where,  as  in  this  case,  it  is  shown 
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give  such  information  amounted  to  actual  or  constructive  fraud.9 
Testimony  that,  when  the  shipper  delivered  a  package  contain- 
ing $150  in  money  to  a  railroad  agent  to  be  delivered  to  the 
express  company's  agent,  he  stated  that  it  contained  "change" 
valtted  at  $150,  but  that  the  railroad  agent,  on  delivering  it  to 
the  express  agent,  stated  that  it  contained  "automobile  chains" 
valued  at  $150,  does  not  show  fraudulent  concealment  by  the 
shipper  of  the  contents  of  the  package ;  the  rate  being  the  same 
for  that  valuation  whether  it  was  merchandise  or  money,  and 
the  package  being  manifestly  too  small  to  contain  automobile 
chains  of  the  stated  value.8 


without  dispute  that  the  alleged  in- 
adequate facilities  for  unloading  were 
known  to  the  shipper,  but  he  never- 
theless undertook  through  his  own 
special  agent  to  unload  the  stock  him- 
self, according  to  a  mode  and  method 
acquiesced  in  by  him,  then  and  in  such 
event  the  risk  of  their  being  thus 
injured  must  be  taken  to  have  been 
assumed  by  the  shipper  (Brannon  v. 
Atlanta,  etc.,  R.  Co.,  supra,  4  Ga. 
App.  752,  62  S.  £.  468);  and  it 
therefore  follows  that  the  verdict  and 
judgment  for  the  plaintiffs  is  without 
evidence  to  support  it.  Payne,  Agent, 
v.  Duncan  &  Nelms  (Ga.  1922),  HI 
S.  E.  209. 

2.  Morris  et  al.  v.  American  Ry. 
Express  Co.,  (N.  C  1922),  110  S. 
E.  855. 

3.  Morris  et  al.  v.  American  Ry. 
Express  Co.,  (N.  C  1922),  110  S.  E. 
855. 

In  Morris  et  al.  v.  American  Ry. 
Express  Co.  (N.  C  1922),  110  S.  E. 
855,  the  court  said,  p.  856:  "The 
facts  in  evidence  tended  to  show 
that  in  December,  1918,  a  pack- 
age containing  $150  in  money  change, 
belonging  to  plaintiffs,  was  re- 
ceived at  Sparrows  Point,  Md., 
for   shipment   to   Woodville,   N.   C, 


by  defendant  as  common  carrier, 
and  that  same  was  lost  in  the  course 
of  shipment  by  negligence  of  de- 
fendant company.  In  acceptance  of 
these  facts,  liability  of  defendant  for 
the  amount  has  been  established  by 
the  verdict,  and  we  find  no  reason 
presented  for  disturbing  the  results 
of  the  trial.  Defendant  excepts, 
first,  for  the  refusal  of  its  motion 
to  nonsuit,  but  on  the  record,  there 
being  no  dispute  as  to  receipt  of 
package  for  shipment  as  common  car- 
rier, and  an  admitted  failure  to  de- 
liver, this,  of  itself,  is  sufficient  to 
constitute  a  prima  facie  case,  car- 
rying the  question  of  liability  to  the 
jury.  Cotton  Oil  Co.  v.  A.  C  L. 
R.  R  (N.  C.  present  term)  110  S. 
E.  660;  White  v.  Hmes,  182  N.  C 
288,  109  S.  E.  31;  Produce  Trading 
Co.  v.  Norfolk  &  Southern  R.  It,  178 
N.  C  175,  100  S.  E.  316;  Newborn 
v.  Railroad,  170  N.  C  205,  87  S.  E. 
37;  Brinson  v.  Railroad,  169  N.  C 
425,  86  S.  E.  371 ;  Meredith  v.  Rail* 
road,  137  N.  C.  478,  50  S.  E.  1. 
And  these  and  other  authorities  of 
similar  import  are  controlling  as 
against  a  second  exception  by  ap- 
pellant for  refusing  an  instruction 
'that  on  the  entire  evidence,  if  be- 
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lieved,  there  should  be  a  verdict  for 
defendant.'  It  is  further  insisted  for 
defendant  that  no  recovery  should 
be  allowed  because  of  evidence  to 
the  effect  that,  this  being  a  money 
package,  the  station  agent,  acting  in 
this  matter  for  plaintiffs,  said  to 
express  agent  at  time  of  shipment 
that  the  package  contained  automo- 
bile chains  of  the  value  of  $150,  and 
that  on  such  statement  same  was 
shipped  as  merchandise.  The  posi- 
tion is  presented  in  several  prayers 
for  instructions,  all  closing  with  the 
proposition  that,  on  the  facts  as  sug- 
gested, 'if  the  package  was  lost  or 
stolen  in  transit,  the  plaintiffs  could 
not  recover.'  There  are  well-con- 
sidered decisions  to  the  effect  that 
a  defendant  may  be  relieved  of  the 
contract  of  carriage  and  the  exigent 
liabilities  incident  to  it  by  reason  of 
misrepresentations  as  to  the  value 
and  nature  of  the  goods.  A  learned 
discussion  of  the  principle  and  a 
proper  application  ol  it  appears  in 
a  recent  case  of  United  States  v. 
A  G  L.  R.  R.  Co.,  reported  in  206 
Fed.  190-205,  the  opinion  being  by 
our  former  associate,  Hon.  H.  G. 
Connor,  now  federal  judge  of 
Eastern  District  of  North  Carolina, 
and  in  which  many  of  the  pertinent 
authorities  are  cited  and  commented 
on.  The  cases  referred  to  and  others 
of  like  kind,  proceed  upon  the  princi- 
ple of  action  or  constructive  fraud 
in  the  making  of  the  contract.  And 
in  the  application  of  such  a  princi- 
ple it  is  the  accepted  position  that, 
in  order  to  the  avoidance  of  a  con- 
tract for  actual  fraud,  there  should 
ordinarily  be  a  false  statement  of 
some  essential  fact,  knowingly  made 
and  reasonably  relied  upon  by  the 
other  party  as  an  inducement  to  the 
agreement.    May  v.  Loomis,  140  N. 


C.  350,  52  S.  E.  728;  Lunn  v.  Sher- 
mer,  93  N.  C  164.  And,  in  case  of 
constructive  fraud.  The  silence  of 
the  party  }datmant,  together  with 
the  facts  and  circumstances  of  the 
transaction,  must  in  fact  and  effect 
be  the  equivalent  of  such  a  misrepre- 
sentation. By  way  of  illustration, 
an  instance  of  the  latter  position 
is  given  in  the  federal  case  above 
referred  to,  where  recovery  was  de- 
nied on  the  ground  in  part  that  val- 
uable jewels  were  shipped  as  ordi- 
nary mail  and  for  ordinary  postage, 
with  nothing  that  in  any  way  dis- 
closed to  the  carrier  the  value  and 
nature  of  the  package;  and  so  in 
Orange  County  Bank  v.  Brown,  9 
Wend.  (N.  Y.)  p.  85,  24  Am.  Dec. 
129,  wherein  it  appeared  that  a  large 
amount  of  money,  over  $11,000,  was 
placed  in  a  trunk  and  checked  as 
ordinary  baggage.  But  on  the  record 
there  is  no  such  principle  permissible 
as  a  conclusion  of  law  from  the 
facts  in  evidence,  and  that  is  the 
only  way  that  defendant's  prayers 
present  them.  In  the  present  case 
there  is  no  claim  or  suggestion  of 
actual  fraud,  and,  on  the  question 
of  constructive  fraud,  in  addition 
to  the  statement  heretofore  made, 
there  were  facts  in  evidence  tending 
to  show  that  the  $150  in  change, 
packed  in  a  box  8x8  inches,  and  se- 
curely tied,  was  carried  by  one  of 
plaintiffs,  with  another  who  had 
assisted  him,  to  the  railroad  station, 
where  defendant  company  had  its 
office;' that,  the  express  agent  having 
gone  home  for  the  day,  the  other 
giving  assurance  that  the  station 
agent  was  dependable,  the  plaintiff 
left  the  package  with  him  for  ship- 
ment when  the  express  agent  should 
return,  stating  that  the  same  con- 
tained $150  in  change,  and  prepaying 
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the  express  charges  on  $150  valua- 
tion, these  charges  being  the  same 
whether  the  shipment  was  merchan- 
dise or  money.  The  next  morning 
the  station  agent  gave  the  package, 
which  he  had  cared  for  during  the 
night,  and  which  was  untampered 
with,  to  the  express  agent  for  ship- 
ment, telling  him  it  was  $150  in  val- 
ue, and  contained  automobile  chains. 
It  was  proved,  and  without  dispute, 
that  not  more  than  $15  worth  of 
chains  could  have  been  placed  in  a 
box  of  that  size,  and  to  inclose  $150 
of  automobile  chains  would  have 
required  a  box  of  three  feet  square. 
The  probability  of  some  mistake 
about  it  was  well-nigh  self-evident, 
and  so  patent  was  this  that  the  ex- 
press agent  himself  testifies  that  his 
suspicions  were  aroused  as  to  the 
contents  of  the  package,  and  yet,  in 
the  face  of  these  facts,  he  receives 
the  same  for  shipment  at  the  valua- 
tion of  $150,  and  the  charges  there- 
for, without  protest,  and  without 
making  any  adequate  or  proper  effort 
to  ascertain  the  real  facts.  There 
is  doubt  if  there  is  any  evidence  to 
justify  a  finding  by  the  jury  of  con- 
structive fraud,  arid  very  certain  it 
is  that  no  such  position  can  be  up- 
held as  a  conclusion  of  law ;  the  only 
way,  as  stated,  that  the  record  pre- 
sents it  to  us.  At  most  the  evidence, 
in  our  opinion,  only  permits  the  in- 
ference of  negligent  default  on  the 
part  of  the  shipper,  the  station  agent 
acting  for  plaintiff  having  mistaken 
the  word  'change*  for  'chains'; 
but,  if  this  were  established,  it  would 
not  be  an  avoidance  of  the  contract 
of  carriage,  though  at  times  allowed 
to  defeat  a  recovery.  In  this  aspect 
cf  the  matter  it  is  the  accepted  posi- 
tion that  a  common  carrier  is  held 
to  be  an  insurer  against  the  loss  of 


goods  received  for  shipment  except 
by  act  of  God,  or  the  public  enemy, 
vices  or  defects  inherent  in  the  na- 
ture of  the  goods,  or  the  negligent 
default  of  the  shipper,  or  his  agents 
or  employees.  And  it  is  also  held 
that,  where  a  carrier  in  case  of  loss 
seeks  to  avoid  liability  by  reason  of 
one  or  more  of  the  expected  causes, 
it  must  be  made  to  appear  that  the 
exceptions  relied  upon  are  the  proxi- 
mate, and  usually  the  sole  proximate 
cause  of  the  loss.  Ferebee  v.  Rail- 
road, 167  N.  C.  290,  83  S.  E.  360; 
McCartney  v.  Louisville  &  Nash.  R. 
R.,  102  Ala.  193,  14  South.  370,  48 
Am.  St  Rep.  29;  3  Hutchinson  on 
Carriers.  — ;  10  Corpus  Juris,  p. 
119.  Here,  too,  the  defendant's 
prayers  presenting  the  question  are 
all  defective,  in  that  they  make  no 
statement  or  reference  to  proximate 
cause  as  an  element  affecting  liability, 
sole  or  otherwise.  And  the  objec- 
tions to  the  rulings  of  the  court  on 
questions  of  evidence  are  without 
merit.  There  is  nothing  to  suggest 
that  the  copies  of  receipts  and  other 
records,  as  filed  with  the  Interstate 
Commerce  Commission,  in  any  way 
differed  from  that  given  to  the  ship- 
per in  the  instant  case,  and  which 
was  admitted  in  evidence.  And  the 
clause  in  the  receipt  held  by  plain- 
tiff, which  purports  to  excuse  the 
carrier  from  liability  for  loss  of  a 
money  bullion,  etc.,  shipment,  unless 
'enumerated  in  the  receipt,'  contains 
in  express  terms  the  limitation  that 
the  stated  restriction  does  not  apply 
to  'losses  attributable  to  the  negli- 
gence of  defendant  or  its  agents/ 
which  negligence  has  been  established 
by  the  verdict.  On  careful  considera- 
tion we  find  no  reversible  error ;  and 
the  judgment  for  plaintiff  is 
affirmed.     No  error." 
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Inherent  Character  of  Shipment  A  carrier  is  not  an  insurer 
of  live  stock  delivered  to  it  for  transportation  as  in  the  case  of 
inanimate  property.  For  injuries  to  live  stock  shipments 
arising  from  the  inherent  nature  or  propensities  of  the  animals 
the  carrier  is  not  liable.4 


4.  Talbott  v.  Payne,  (W.  Va. 
1922),  111  S.  E.  328. 

Where  it  is  shown  that  a  shipment 
of  live  stock  was  in  good  condition 
when  delivered  to  a  carrier;  that  the 
car  was  not  improperly  loaded,  where 
the  loading  was  done  by  the  shipper; 
that  the  car  was  properly  and  ex- 
peditiously moved  from  the  initial 
point  to  destination  without  any  acci- 
dent to  the  train  carrying  the  same; 
and  that  no  injury  could  have  oc- 
curred to  such  stock  from  negligence 
in  the  transportation  thereof,  notwith- 
standing which  it  is  found  that 
some  of  the  stock  are  dead  upon  ar- 
rival at  destination — such  result  will 
be  attributed  to  the  inherent  nature 
or  propensities  of  the  animals,  and 
not  to  the  negligence  of  the  carrier. 
Talbott  v.  Payne,  (W.  V.  1922), 
111   S.  E.  328. 

In  Talbott  v.  Payne  (W.  V.  1922), 
111  S.  E.  328,  the  court  said,  p.  329: 
"As  before  stated,  it  seems  to  be 
well  established  that  the  measure  of 
liability  of  a  carrier  of  live  stock 
is  a  little  different  from  that  of  a 
carrier  of  dead  freight.  In  the  case 
of  dead  freight,  there  is  nothing 
inherent  in  the  nature  thereof  against 
which  the  carrier  cannot  protect 
himself.  He  can  safely  secure  the 
boxes  or  packages  in  which  the  same 
is  contained  against  interference, 
either  from  the  freight  itself,  or 
from  any  other  cause,  except  the 
act  of  God  or  the  public  enemy.  In 
the  case  of  live  stock  such  is  not 
the  case.    He  can,  of  course,  handle 


them  with  all  of  the  care  which  is 
required  in  the  case  of  handling  any 
other  freight,  but,  because  of  the 
fact  that  the  animals  have  the  power 
of  locomotion  and  action,  he  is  not 
in  a  position  to  secure  them  against 
injury  from  each  other ;  and,  further, 
because  of  the  fact  that  their  value 
depends  upon  their  being  alive  at 
the  point  of  destination,  he  is  unable 
to  prevent  their  death  from  causes 
due  to  their  natural  propensities. 
This  doctrine  is  well  recognized  by 
the  authorities.  Mas  1  in  v.  R.  R.  Co., 
14  W.  Va.  180,  35  Am.  Rep.  748;  4 
R.  C.  L.  tit.  Carriers,  §  421 ;  10  C  J. 
p.  123.  Recognizing  this  to  be  the 
law,  does  the  evidence  in  this  case 
justify  the  finding  that  the  death  of 
the  21  hogs  was  due  to  the  negli- 
gence of  the  defendant.  The  evi- 
dence is  clear,  positive,  and  distinct 
that  no  act  was  done  or  duty  omit- 
ted by  the  defendant,  or  any  of  his 
agents,  which-  could  have  resulted 
in  injury  to  the  animals.  There  is 
on  attempt  made  upon  the  part  of 
the  plaintiff  to  show  that  such  was 
the  case,  but  negligence  is  sought  to 
be  implied  from  the  fact  alone  that 
the  hogs  were  dead  when  they 
reached  Potomac  Yards.  Assuming, 
as  the  jury  has  found,  that  the  car 
was  not  overloaded,  and  that  the 
hogs  were  in  good  condition  when 
placed  in  the  car,  and  taking  as  true 
that  the  carrier  handled  the  shipment 
with  all  reasonable  dispatch,  and 
with  all  reasonable  care,  and  we  must 
take  this  as  true  because  it  is  proven 
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beyond  question,  and  the  time  con- 
sumed in  making  the  trip  fully  cor- 
roborates the  evidence  of  the  witnes- 
ses, then  is  there  a  presumption  that 
the  hogs  died  from  some  negligent 
act;  or,  rather,  under  such  circum- 
stances, would  not  the  presumption 
be  that  the  death  of  the  hogs  came 
from  some  cause  for  which  neither 
of  the  parties  might  be  responsible? 
In  other  words,  should  it  not  be  at- 
tributed to  the  natural  propensities 
of  such  animals  who  taken  from  the 
surroundings  in  which  they  had  been 
raised,  and  placed  aboard  a  railroad 
car  to  be  transported  a  long  distance 
under  circumstances  to  which  they 
were  entirely  unaccustomed?  In  the 
case  of  Schaeffer  v.  R.  R.  Co.,  168 
Pa.  2X39,  31  Atl.  1088,  47  Am.  St. 
Rep.  884,  it  was  held  that  where  it 
is  shown  that  the  carrier  has  used 
all  reasonable  care  in  the  transporta- 
tion of  the  animals,  and  their  death 
cannot  be  accounted  for  upon  any 
satisfactory  grounds,  it  will  not  be 
presumed  that  the  same  arose  from 
the  negligence  of  the  carrier;  and 
in  Lewis  v.  R.  R.  Co.,  70  N.  J.  Law, 
152,  56  Atl.  128,  1  Am.  Cas.  156,  it 
is  held  that,  where  the  injuries  re- 
ceived by  the  live  stock  are  such 
that  they  are  as  likely  to  have  been 
caused  by  the  nature  of  the  animals 
as  by  the  negligence  of  the  carrier, 
the  court  cannot  assume,  in  the  ab- 
sence of  evidence,  that  the  injuries 
were  due  to  the  latter  cause.  There 
is  a  note  to  this  case  as  the  same 
is  reported  in  the  Selected  Case 
Series  cited,  in  which  it  is  stated 
that,  upon  proof  that  the  carrier 
performed  the  duty  incumbent  upon 
it,  the  loss  or  injury  to  live  stock  is 
presumed  to  have  been  due  to  the 
natural  propensities  of  the  animals, 
and    not    to    the    negligence    of    the 


carriers,  which  is  supportel  by  elab- 
orate citation  of  the  authorities.  If 
no  explanation  of  the  handling  of 
this  shipment  had  been  made  by  the 
carrier,  we  think  undoubtedly,  under 
the  showing  made  by  the  plaintiff, 
the  jury  might  very  well  attribute  the 
loss  of  the  hogs  to  the  carrier's  neg- 
ligence. This  presumption,  however, 
is  removed  by  the  proof  of  proper 
handling  of  the  shipment  from  the 
initial  point  to  the  point  of  destina- 
tion. In  such  a  case,  where  the  evi- 
dence fails  to  attribute  the  death  of 
the  animals  to  any  particular  cause, 
and  it  is  shown  that  the  carrier  has 
fully  discharged  its  duty,  we  must 
presume  that  their  death  was  oc- 
casioned by  the  natural  propensities 
of  the  animals.  Of  course,  it  is  well 
known  that  such  animals  are  much 
more  likely  to  die  when  being  trans- 
ported in  stock  cars  than  while  be- 
ing kept  in  the  pens  or  fields  to  which 
they  have  been  accustomed.  Death 
may  overtake  such  animals  even 
when  kept  in  the  pens  or  fields  where 
they  are  ordinarily  raised  without 
negligence  upon  the  part  of  those 
charged  with  their  custody,  and  this 
likelihood  is  much  increased  when 
they  are  taken  from  the  mode  of 
living  to  which  they  are  accustomed 
and  submitted  to  one  imposing  upon 
them  a  very  much  severer  strain 
for  a  long  space  of  time.  We  are 
of  opinion  that  when  a  case  like 
this  is  presented  in  which  the  evi- 
dence clearly  shows  that  the  carrier 
has  been  guilty  of  no  default  in  the 
performance  of  his  duty,  and  it  is 
doubtful  whether  the  plaintiff  was 
not  himself  in  default,  although  the 
jury  has  found  that  he  was  not,  the 
death  of  the  animals  in  transit  must 
be  attributed  to  the  natural  propensi- 
ties of  such  animals." 
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In  New  England  Fruit  &  Produce 
Co.  v.  Hines,  Director  General  of 
Railroads,  (Conn.  1922),  116  Atl. 
243,  the  court  said,  p.  244:  "This 
action,  based  on  the  interstate  ship- 
ment,  may  therefore  be  tried  in 
our  courts  under  our  rules  of  plead- 
ing and  evidence,  but  upon  the  trial 
our  courts  must  be  governed  by  the 
federal  statutes  relating  to  inter- 
state shipments  and  by  the  common- 
law  rules  as  to  common  carriers'  lia- 
bility accepted  and  applied  in  the 
federal  courts.  The  shipper  in  his 
complaint  in  this  case  alleges  a  de- 
livery on  June  28,  1919,  in  good  ori 
der  to  the  defendant,  a  common  car- 
rier, at  Fruitlands,  Tenn.,  of  a  car 
of  green  tomatoes  for  transportation 
to  Hartford,  Conn.,  and  that  the  car 
of  tomatoes  was  tendered  for  de- 
livery at  Hartford  in  a  dead-ripe,  de- 
cayed, and  spoiled  condition  on  July 
7,  1919.  He  alleges  in  effect  as 
grounds  of  recovery  that  such  con- 
dition of  the  tomatoes  was  caused 
as  follows:  (1)  By  the  failure  of 
th*  defendant  carrier  to  transport 
and  deliver  the  tomatoes  within  a 
reasonable  time.  (2)  That  the  bill 
of  lading  provided  that  the  defend- 
ant should  keep  the  vents  and  plugs 
of  the  car  open  for  ventilation  dur- 
ing transportation,  and  that  the  de- 
fendant failed  to  do  so.  (3)  That 
the  defendant  negligently  failed  to 
ventilate  the  car  sufficiently  during 
transportation  to  protect  the  toma- 
toes from  decay  before  delivery. 
The  first  and  second  grounds  of  re- 
covery are  contractual.  The  first 
is  based  on  the  contract  implied  at 
common  lay  to  deliver  the  goods 
within  a  reasonable  time  where  there 
is  no  express  agreement  as  to  time 
of  delivery.  'A  carrier  is  not  an  in- 
surer against  delay  in  the  transpor- 


tation of  goods.'  10  Corpus  Juris, 
283.  The  duty  to  deliver  within  a 
reasonable  time  is  an  implied  con- 
tract ingrafted  by  the  law  upon  the 
common-law  duty  of  a  carrier  to 
carry  safely.  New  York  &  N.  Ry. 
Co.  v.  Penn.  Exch.,  240  U.  S.  34, 
36  Sup.  Ct.  230,  60  L.  Ed.  511,  L.  R 
A,  1917A,  193;  10  Corpus  Juris, 
283;  Hutchinson  on  Carriers  (3d 
Ed.)  vol.  2,  §  651.  The  second 
ground  of  recovery  is  based  on  an 
express  contract,  alleged  as  appear- 
ing in  the  bill  of  lading,  that  the 
carrier  would  keep  the  vents  and 
plugs  of  the  car  open  for  ventila- 
tion during  transportation.  As  to 
these  grounds  of  recovery  based  up- 
on a  breach  of  contract,  the  burden 
of  proof  is  upon  the  plaintiff  to  es- 
tablish the  breaches  claimed.  There 
was  no  error  therefore  in  the  charge 
of  the  court  to  that  effect  as  to  the 
contract  to  keep  the  vents  and  plugs 
open.  The  fifth  and  twentieth  as- 
signments of  error  are  therefore  un- 
tenable. The  third  ground  of  re- 
covery as  alleged  in  the  complaint 
is  in  effect  that  the  defendant  neg- 
lected to  ventilate  the  car  sufficient- 
ly during  transportation  to  protect 
the  tomatoes  from  decay  before  de- 
livery. The  shipment  was  of  perish- 
able goods  with  an  inherent  vice, 
namely,  their  tendency  to  ripen  and 
decay.  In  the  absence  of  a  stipula- 
tion in  the  bill  of  lading  as  to  the 
burden  of  proof,  the  burden  of 
proof  under  the  federal  rule  would 
seem  to  fall  upon  the  shipper  to 
prove  that  the  negligence  of  the  car- 
rier was  a  proximate  cause  of  the 
decay  of  the  tomatoes  before  their 
delivery.  Clark  v.  Barnwell,  12 
How.  272,  13  L.  Ed.  985;  Trans- 
portation Co.  v.  Downer  (1870)  11 
Wall.  129,  20  L.  Ed.  160;  Railroad 
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Co.  v.  Reeves,  10  Wall.  176,  19  L.  Ed. 
909;  Barnet  v.  New  York  C  &  H. 
Ry.  Co.,  222  N.  Y.  198,  118  N.  E. 
625.  Although  the  plaintiff  did  not 
base  its  action  in  its  complaint  up- 
on the  contract  of  affreightment  (the 
bill  of  lading)  exclusively  or  make 
it  part  of  its  complaint,  nor  did  the 
defendant  carrier  refer  to  it  in  its 
answer,  yet  in  the  finding  of  the 
court  as  to  what  facts  the  parties 
offered  evidence  to  prove  and  claimed 
to  have  proved  it  appears  that  the 
plaintiff  offered  the  bill  of  lading  in 
evidence  and  made  it  an  exhibit  in 
the  case,  and  that  the  defendant 
offered  evidence  in  regard  to  the 
issuance  of  the  waybill.  In  view  of 
these  facts  we  are  of  the  opinion 
that  the  rule  as  to  the  burden  of 
proof  provided  in  the  bill  of  lading 
should  be  deemed  the  rule  applicable 
to  this  case.  Furthermore,  there  is 
law  to  the  effect  that  since  the  In- 
terstate Commerce  Commission  pre- 
scribed a  uniform  bill  of  lading,  all 
shipments  should  be  deemed  to  be 
under  the  rights  and  liabilities  of  the 
uniform  bill  of  lading.  Standard  T. 
Co.  v.  Penn.  Ry.,  88  N.  J.  Law,  257. 
95  Atl.  1002,  L.  R.  A.  1916C,  606. 
This,  however,  would  not  mean  that 
if  the  carrier  relied  upon  any  stipu- 
lations in  the  bill  of  lading  to  ex- 
empt it  from  a  common-law  liabili- 
ty, it  need  not  plead  the  same  under 
our  system  of  Code  pleading.  10 
Corpus  Juris,  368.  The  bill  of  lading 
in  this  case  provides  as  follows,  in 
part:  'Except  in  case  of  negligence 
of  the  carrier  *  *  *  (and  the 
burden  to  prove  freedom  from  such 
negligence  shall  be  on  the  carrier 
*  *  *  )  the  carrier  shall  not  be 
liable  for  loss  or  damage  *  •  * 
resulting  from  a  defect  or  vice  in 
the  property/     The   court  therefore 


properly  charged  the  jury  as  fol- 
lows: 'While  carriers  of  perishable 
fiuits  and  vegetables,  as  I  have  said, 
are  not  insurers  in  such  cases 
against  loss  or  damage  arising  from 
the  well-known,  tendency  of  such 
products  to  decay,  yet,  as  processes 
of  decay  may  be  retarded  or  hasten- 
ed by  the  acts  of  the  carrier,  the  bur- 
den is  on  the  carrier  to  show  that 
the  damaged  condition  in  which  the 
claimed  shipment  of  tomatoes  were 
when  they  arrived  in  Hartford  was 
not  the  result  of  its  own  negligence 
or  lack  of  due  and  reasonable  care  • 
under  all  of  the  circumstances  sur- 
rounding this  shipment  as  disclosed 
by  the  evidence.'  No  question  is 
raised  in  this  appeal  as  to  the  power 
of  the  parties,  or  of  the  Interstate 
Commerce  Commission  in  its  uni- 
form bill  of  lading,  to  take  such 
a  stipulation  as  to  the  law  in  regard 
to  the  burden  of  proof  to  be  applied 
in  a  trial  upon  a  case  between  a 
shipper  and  carrier.  This  has  been 
questioned  in  Alaska  S.  S.  Co.  v.  * 
United  States  (D.  C)  259  Fed.  713, 
and  253  U.  S.  113,  40  Sup.  Ct  448, 
64  L.  Ed.  808.  See,  also,  Gaffney 
v.  Royal  N.  of  A.,  31  Idaho,  549, 
174  Pac  1014;  Chicago,  M.  &  St  P. 
Ry.  v.  McCaull-Dinsmore  Co.,  253 
U.  S.  97,  40  Sup.  Ct  504,  64  L.  Ed. 
801.  The  plaintiff  does  not  com- 
plain of  the  charge  just  quoted,  but 
complains  that  the  court  by  its  en- 
tire charge  withdrew  from  the  jury 
any  consideration  of  any  methods 
that  might  have  been  open  to  the 
carrier  to  further  ventilate  the  car 
than  by  keeping  vents  open  and  plugs 
out  during  the  time  of  transporta- 
tion and  especially  during  the  ad- 
mitted time  that  the  car  was  de- 
layed awaiting  connections  at  Har- 
lem River,  to  wit,  from  the  morning 
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of  July  5th  to  9  o'clock  p.  m.  July 
6th,  in  order  to  determine  whether 
the  carrier  had  used  reasonable  care 
in  the  premises.  The  court  charged  as 
follows:  'In  this  case  the  bill  of 
lading  signed  by  both  the  shipper 
and  the  defendant  contains  the  words, 
'Vents  open  and  plugs  out.'  They 
imply  that  the  shipper  requested  and 
the  defendant  undertook  to  render 
the  service  thus  described.  So  far 
as  ventilation  is  concerned,  those 
words  are  the  sole  measure  of  de- 
fendant's liability.  In  so  far  as  the 
ventilation  is  concerned,  those  words 
are  the  sole  measure  of  the  defend- 
ant's liability;  that  is,  those  words, 
'Vents  open  and  plugs  out/  If  the 
defendant  performed  that  service,  the 
plaintiff  cannot  recover  for  any  al- 
leged breach  thereof.  In  order  to 
recover  of  the  defendant  for  any 
failure  on  its  part  in  that  respect, 
the  burden  of  proof  is  on  the  plain- 
tiff to  establish  by  the  weight  of 
credible  evidence  that  during  the 
whole  or  part  of  the  transportation 
of  the  freight  in  question  the  de- 
fendant failed  to  keep  the  vents 
open  and  plugs  out,  and  that  that  fail- 
ure was  the  sole  proximate  cause,  or 
the  proximate  contributing  cause,  of 
the  condition  of  the  shipment  as  to  its 
being  overripe  or  rotten  on  its  ar- 
rival at  destination.'  The  court  In 
its  charge  elsewhere  recognized  that 
the  complaint  alleged  the  third 
ground  of  recovery  noted  above,  to 
wit,  that  the  defendant  negligently 
failed  to  ventilate  the  car  sufficiently 
during  transportation  to  protect  the 
tomatoes  from  decay  before  delivery ; 
but  it  is  apparent  from  a  considera- 
tion of  the  entire  charge  that  the 
court  deemed  that  the  alleged  con- 
tract of  the  carrier  to  keep  the  vents 
open  and  plugs  out  limited  the  car- 


rier's obligation  as  to  ventilation  to 
the  performance  of  this  alleged  con- 
tractual duty.  This  further  appears 
from  the  following  excerpt  from 
the  charge:  'We  come  to  what  I 
conceive  to  be,  gentlemen,  the  real 
two  points  of  controversy  in  this 
case:  First,  was  there  a  breach  of 
that  general  duty  of  the  defendant 
as  a  common  carrier  to  ship  this 
carload  of  merchandise  with  reason- 
able dispatch?  That  is  one  contro- 
verted issue  of  fact  that  it  will  be 
your  exclusive  province  and  duty 
to  determine,  and  as  to  that  duty  I 
may  say,  as  I  have  already  instructed 
you,  that  the  burden  of  proof  is  on 
the  defendant  to  show  you  from  all 
the  evidence  in  the  case  that  it  did 
ship  and  transport  this  carload  of 
tomatoes  without  unreasonable  de- 
lay, and  with  reasonable  dispatch. 
The  other  issue  is  whether  or  not  the 
defendant  complied  with  its  con- 
tractual obligations  specified  in  this 
bill  of  lading  to  ship  these  tomatoes 
in  a  car  with  vents  open  and  plugs 
out  in  order  to  secure,  as  is  mani- 
fest from  what  we  now  know  about 
the  case,  adequate  ventilation  of  the 
car.  Upon  that  issue,  the  burden  of 
proof  is  on  the  plaintiff.  The  plain- 
tiff must  satisfy  you,  before  you  can 
find  the  defendant  in  default  of  that 
contractual  obligation,  by  a  fair  pre- 
ponderance of  the  evidence,  that  the 
defendant  failed  to  comply  with  that 
obligation,  and  failed  to  keep  the 
vents  open  and  the  plugs  out  in  this 
car  while  it  was  in  transit.'  The 
fact  that  there  was  a  contractual 
obligation  to  perform  some  specific 
acts  as  to  ventilation  set  up  in  the 
bill  of  lading  does  not  necessarily 
establish  that  the  common-law  duty 
of  the  carrier  to  use  reasonable  care 
to  prevent  the  decay  of  perishable 
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Act  of  God,  Where  a  carrier  had  warning  of  an  oncoming 
flood  in  ample  time  to  protect  goods  which  had  reached  their  des- 
tination and  been  placed  in  the  freighthouse,  and  did  not  take 
reasonable  precautions  to  protect  them  after  such  notice,  it  was 
liable  for  the  damage  thereto,  though  the  flood  was  an  act  of 
God  for  loss  from  which  the  carrier  was  not  liable.5    A  connect- 


goods  before  delivery  no  longer  con- 
tinues. Although  a  contract  of  ship* 
ment  (bill  of  lading)  is  entered  into, 
the  carrier  is  still  a  common  carrier. 
Railroad  v.  Lockwood,  17  Wall.  357, 
21  L.  Ed.  627;  Mears  v.  New  York, 
N.  H.  &  H.  R.  Co.,  75  Conn.  171, 
52  At!.  610,  56  L.  R.  A  884,  96  Am. 
St.  Rep.  192.  The  facts  that  under 
the  charge  the  jury  probably  found 
that  there  was  no  unreasonable  delay 
in  the  transportation  does  not  affect 
this  contention  of  the  plaintiff.  The 
delay  at  Harlem  River  may  have  been 
reasonable,  yet  it  was  delay,  and  be- 
cause of  such  delay  reasonable  care 
of  the  goods  may  have  required  fur- 
ther action  to  be  taken  as  to  ventila- 
tion. A  claim  that  the  mere  fact 
that  there  was  a  contract  obligation 
of  any  kind  as  to  ventilation  ex- 
cuses the  carrier  from  taking  any 
other  reasonable  precautions  as  to 
ventilating  the  tomatoes,  although 
reasonable  care  required  further  steps 
to  be  taken,  is  untenable.  Under  such 
a  claim  a  carrier  could  indirectly  con- 
tract to  free  himself  from  his  own 
negligence.  'That  a  common  carrier 
cannot  exempt  himself  from  liability 
for  his  own  negligence  or  that  of  his 
servants  is  elementary/  Adams  Ex- 
press Co.  v.  Croninger,  226  U.  S. 
509,  33  Sup.  Ct.  153,  57  L.  Ed.  314, 
44  L.  R.  A.  (N.  S.)  257;  Boston  & 
M.  R.  R.  v.  Piper,  246  U.  S.  439, 
38  Sup.  Ct.  354;  62  L.  Ed.  820  Ann. 
Cas.  1918E,  469;  Mears  v.  New  York, 


N.  H.  &  H.  R.  Co.,  75  Conn.  171, 
52  Atl.  610,  56  L.  R.  A.  884,  96  Am. 
St  Rep.  192.  Therefore  the  plain- 
tiff's fourth  assignment  of  error  is 
well  taken." 

5.  Ithaca  Roller  Mills,  v.  Ann 
Arbor  R.  Co.,  (Mich.  1922),  186  N. 
W.  516. 

In  Ithaca  Roller  Mills  v.  Ann  Ar- 
bor R.  Co.,  (Mich.  1922),  186  N.  W. 
516,  the  court  said,  517:  "In  March, 
1913,  plaintiff  shipped  over  defend- 
ant's road  50  bags  of  beans  of  the 
value  of  $264.56  to  Ironton,  Ohio; 
W.  A.  Murdock  was  the  notify  con- 
signee. The  Gncinnati,  Hamilton  & 
Dayton  Railroad  was  the  connecting 
carrier  from  Toledo  to  Ironton. 
The  beans  reached  Ironton  on  March 
24th,  in  reasonable  season,  and  were 
unloaded  into  the  freighthouse  of  the 
connecting  carrier  on  the  25th.  Mr. 
Murdock  was  not  notified  of  their 
arrival.  Ironton  is  located  on  the 
Ohio  river.  It  was  visited  by  de- 
structive floods  in  1883,  1884,  and 
1907.  On  the  24th  of  March,  the  day 
the  shipment  arrived,  the  river  was 
running  full.  It  commenced  to  rise 
the  25th  and  the  rise  continued  dur- 
ing the  succeeding  days,  culminating 
on  Sunday,  the  30th.  The  flood  did 
much  damage  to  the  city.  The  ship- 
ment of  beans  was  soaked  with 
water;  some  of  the  beans  were 
turned  over  to  the  relief  committee, 
but  were  not  usable,  and  the  balance 
were   thrown  away.     On   Saturday, 
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the  29th,  Mr.  Murdock,  the  notify 
consignee,  went  to  the  freighthouse 
of  the  Detroit,  Toledo  &  Ironton, 
in  the  same  building  as  the  freight- 
house  of  the  Cincinnati,  Hamilton  & 
Dayton,  and  removed  to  a  boat  he 
had  procured  about  100  tons  of 
freight  He  was  unable  to  get  into 
the  Cincinnati,  Hamilton  &  Dayton 
freighthouse  because  it  was  locked. 
It  appears  from  the  testimony  of  the 
fi  eight  agent  of  the  connecting  car- 
rier that  he  left  the  freighthouse 
on  Friday  and  did  not  return  until 
Sunday.  The  water  was  not  up  to 
the  freighthouse  floor  on  Saturday. 
The  following  day,  however,  it  was 
from  24  to  30  inches  deep.  The 
court  further  found  that  as  early  as 
Wednesday  telegrams  and  telephones 
were  received  from  localities  up 
stream  telling  of  the  flood,  and  that 
the  mayor  of  Ironton  issued  repeated 
warnings  that  a  destructive  flood  was 
approaching,  and  advising  diligence 
for  the  safety  of  the  people  and  their 
property,  and  that  such  warnings 
were  given  publicity  through  the 
press,  and  that  the  agents  of  the 
carrier  had  knowledge  of  the  im- 
minent danger,  but  took  no  steps  to 
protect  the  property  in  its  freight- 
house,  but  left  the  freighthouse  locked 
up  from  Friday  until  Sunday.  He 
concluded,  as  matter  of  law,  that,  al- 
though the  flood  was  an  act  of  God, 
it  was  not  a  defense  where  the  car- 
rier had  notice  of  the  impending 
flood  and  did  not  use  reasonable 
means  to  protect  the  shipment  from 
destruction,  although  it  had  ample 
time  so  to  do.  There  are  numerous 
assignments  of  error  on  the  admis- 
sion of  testimony.  They  have  all 
been  examined  and  may  be  disposed 
of  by  the  statement  that  we  have 
discovered  no  testimony  which  was 


considered  by  the  court  and  which 
entered  into  his  findings  which  was 
improperly  received.  Nor  will  we 
devote  any  considerable  space  to  the 
consideration  of  the  legal  contention 
of  defendant's  counsel  (based  on  its 
claim  that  notice  of  the  arrival  of  the 
shipment  was  given  to  the  notify  con- 
signee) that  the  Cincinnati,  Hamil- 
ton &  Dayton,  the  connecting  carrier, 
was  holding  the  goods  as  warehouse- 
man, and  that  liability  could  not  be 
predicated  against  the  initial  carrier 
under  the  Carmack  Amendment  (U. 
So.  Comp.  St.  §§  8604a,  8604aa), 
The  trial  judge  having  found  that 
the  notify  consignee  was  not  given 
notice  of  the  arrival  of  the  shipment, 
it  is  manifest  that  the  Cincinnati, 
Hamilton  &  Dayon  was  not  holding 
the  beans  as  warehouseman.  Wal- 
lace v.  Detroit,  etc.,  R.  Co.,  176 
Mich.  128,  142  N.  W.  558,  Ann.  Cas. 
1915B,  631.  We  find  no  difficulty  in 
agreeing  that  this  disastrous  flood 
was  an  act  of  God;  nor  do  we  find 
any  difficulty  in  agreeing  that  the 
carrier  is  not  liable  when  the  loss 
occasioned  by  the  act  of  God  or  the 
public  enemy.  Our  difficulty  is 
reached  when  we  tome  to  the  task  of 
applying  the  law  to  the  found  facts. 
Was  the  loss  occasioned  by  the  act 
of  God,  or  by  the  negligence  of  the 
defendant  in  failing  to  take  reason- 
able precautions  to  protect  the  ship- 
ment from  the  flood  after  it  had  no- 
tice that  it  was  imminent?  The  trial 
judge  reached  the  conclusion  that 
the  latter  was  the  cause  of  the  loss, 
not  the  former,  and  concluded  that 
the  carrier  was  liable.  Defendant's 
counsel  cite  on  this  branch  of  the 
case  the  following-  authorities.  1, 
Michie  on  Carriers,  §  991;  10  C  J. 
112;  Fentiman  v.  A.  T.  &  F.  Ry  Co., 
44  Tex.  Civ.  App.  455,  98  S.  W.  939; 
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Pearce  v.  The  Thomas  Newton  (D. 
C).  41  Fed.  106;  People  v.  Utica 
Cement  Co.,  22  I1L  App.  159;  Wert- 
hcimer  Swartz  Shoe  Co.  v.  Mis- 
souri Pacific  Ry.,  147  Mo.  App.  489, 
126  S.  W.  793;  Norris  v.  Savannah 
F.  &  W.  Ry.  Co.,  23  Fla.  182,  1 
South.  475,  11  Am.  St  Rep.  355; 
Ins.  Co.  v.  Tweed,  7  Wall.  44,  19 
L.  Ed.  65;  Scheffer  v.  Railway  Co., 
105  U.  S.  249,  26  L.  Ed.  1070;  Em- 
pire  State  Cattle  Co.  v.  Atchison, 
etc,  R.  Co.,  210  U.  S.  1,  28  Sup.  Ct. 
607,  52  L.  Ed.  931,  15  Ann.  Cas.  70; 
Michigan  Central  Ry.  Co.  v.  Bur- 
rows, 33  Mich.  6;  Rodgers  v.  M.  P. 
Ry.  Co.,  75  Kans.  222,  88  Pac  885,  10 
L.  R.  A.  (N.  S.)  658,  121  Am.  St. 
Rep  416,  12  Ann.  Cas.  441 ;  Lamar 
Mfg.  Co.  v.  St  Louis,  etc,  R.  Co., 
117  Mo.  App.  453,  93  S.  W.  851. 
These  authorities  have  all  been  ex- 
amined together  with  numerous 
others,  including  our  own  cases  of 
Lardie  v.  Manistee,  etc,  R.  Co.,  192 
Mich.  77,  158  N.  W.  31;  McLane, 
Swift  &  Co.  v.  Elevator  Co.,  136 
Mich.  664,  99  N.  W.  875,  112  Am. 
St.  Rep.  384,  and  others.  These 
authorities  in  the  main  deal  with  de- 
lays in  shipment;  the  cases  may  be 
denominated  'delay  cases.'  They  are 
cases  where  it  has  been  sought  to 
meet  the  defense  of  the  act  of  God 
by  showing  that  the  shipments  have 
been  delayed.  The  theory  underlying 
the  decisions  is  that  the  carrier  could 
not  reasonably  have  foreseen  or  an- 
ticipated that  the  goods  would  be 
overtaken  by  such  a  casualty  as  a 
natural  and  probable  result  of  the  de- 
lay, and  that  the  delay  was  not  the 
proximate  cause.  It  may  be  said  in 
passing  that  the  courts  are  not  all 
in  accord  with  the  holdings  above 
cited.  Rodgers  v.  M.  P.  Ry.  Co., 
supra,  and  Green -Wheeler  Shoe  Co. 


v.  Chicago,  etc.,  R.  Co.,  130  Iowa, 
123,  106  N.  W.  498,  5  L.  R.  A.  (N. 
S.)  882  8  Ann.  Cas.  45,  ably  present 
the  conflicting  views.  We  need  not 
pursue  the  so-called  delay  cases  fur- 
ther, nor  need  we  question  their 
soundness  in  any  degree,  as  we  are 
satisfied  that  upon  principle  they  are 
not  applicable  and  that  the  question 
here  presented  is  not  controlled  by 
them.  The  author  of  the  article 
'Carriers'  in  Ruling  Case  Law  recog- 
nized the  doctrine  of  the  delay  cases 
and  that  a  majority  of  the  courts 
of  last  resort  have  followed  it  (4 
R.  G  Li.  721),  but  unequivocally 
states  (4  R.  C  L.  710)  :  'Also,  while 
it  is  true  that  no  human  agency  can 
prevent  or  stay  an  act  of  God,  the 
act  itself  being  that  of  omnipotence, 
and  irresistible,  it  is  frequently  the 
case  that  the  results  or  natural  con- 
sequences of  an  act  of  God,  by  the 
exercise  of  reasonable  foresight  and 
prudence,  may  be  foreseen  and 
guarded  against.  Where  this  can  be 
done  by  the  exercise  of  reasonable 
diligence  and  prudence,  a  failure  to 
do  so  would  be  negligence  and  sub- 
ject the  party  upon  whom  this  duty 
devolved  to  damages,  although  the 
original  cause  was  an  act  of  God. 
For  instance,  notice  of  an  extraordi- 
nary rise  at  the  head  of  a  river 
might  be  sufficient  to  cause  persons 
engaged  in  business  lower  down  to 
expect  a  proportionate  rise,  and  to 
prepare  for  it;  this  being  dependent 
more  or  less  on  the  suddenness  of 
the  rise  and  the  time  remaining 
after  notice,  and  before  the  rising 
water  reached  the  place  where  the 
injury  occurred.  Accordingly,  if  a 
loss  is  caused  by  that  kind  of  force 
of  the  elements  which  could  have 
been  foreseen  or  prevented,  or  by 
the  force  of  the  elements  combined 
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with  such  act  of  man  as  could  have 
been  avoided,  the  carrier  is  liable/ 
Section  292,  1  Hutchinson  on  Car- 
riers (3d  Ed.),  reads  as  follows: 
'But  although  the  carriers  will  be 
excused  if  an  act  of  God  occasioned 
the  loss,  if  it  appear  that  his  own 
misconduct  concurred  with  the  act 
of  God  in  bringing  the  loss  about, 
he  cannot  escape  liability.  He  is 
bound  to  exercise  due  care  and  dili- 
gence, in  view  of  the  attending 
circumstances,  to  protect  the  goods 
intrusted  to  him  for  carriage.  And 
this  obligation  will  require  that  he 
take  such  precautions,  when  the 
means  of  doing  so  are  at  hand,  as 
are  reasonably  necessary  to  avert  a 
threatened  danger;  and  if  a  loss  en- 
sue through  his  failure  to  take  such 
precautions,  he  will  not  be  permitted 
to  shield  himself  from  liability  on 
the  ground  that  the  loss  was  oc- 
casioned by  an  act  of  God.  He  must 
also  take  notice  of  any  signs  of  ap- 
proaching danger,  and,  if  they  are 
such  as  reasonably  to  awaken  ap- 
prehension, and  he  has  the  facilities 
for  escape  under  his  control,  he  must 
employ  such  facilities  in  removing 
the  goods  to  a  place  of  safety.  And 
in  general  it  may  be  stated  that  where 
the  carrier  by  the  exercise  of  reason- 
able diligence  could  have  foreseen 
the  happening  of  an  event  such  as 
might  reasonably  be  presumed  would 
cause  injury  to  the  goods,  and  he 
fails  to  make  use  of  the  means  at 
his  command  to  guard  against  it, 
and  the  goods  are  thereby  lost  or 
injured,  he  will  be  liable,  although 
such  loss  or  injury  would  not  have 
happened  but  for  an  act  of  God. 
Thus  where  cars  loaded  with  goods 
were  permitted  to  remain  standing 
at  a  place  where  they  were  likely  to 
be   submerged   by  a  flood,   and   the 


cars  were  later  submerged  and  the 
goods  injured,  it  was  held  that  the 
carrier  was  liable  for  his  failure  to 
remove  the  cars  to  a  place  of  safety. 
So  where  a  carload  of  wheat  was 
allowed  to  remain  on  a  side  track 
at  a  time  when  the  water  in  a  nearby 
river  was  steadily  rising,  which  fact 
was  known  to  the  carrier's  servants, 
and  the  car  was  later  partially  sub- 
merged and  the  wheat  damaged,  it 
was  held  that  the  question  whether 
the  carrier  had  exercised  ordinary 
care  in  preventing  the  loss  by  re- 
moving the  car  to  a  place  of  safety 
was  properly  one  for  the  jury.'  Mr. 
Michie  thus  tersely  states  the  rule 
(1  Michie  on  Carriers,  §  993)  :  'An 
act  of  God  is  no  excuse  where  the 
carrier  could  have  anticipated  the 
danger  and  provided  against  it  or 
avoided  it  by  the  exercise  of  proper 
care/  In  13  Am.  &  Eng.  Ency.  Law 
(2d  Ed.)  721,  the  rule  is  thus 
stated:  'An  extraordinary  flood  is 
to  be  classed  among  the  acts  of  God 
which  no  human  power  can  prevent 
or  avert  Whether  it  will  relieve  the 
carrier  from  liability  depends  upon 
whether  its  results  or  natural  conse- 
quences could,  by  fhe  exercise  of 
reasonable  foresight  and  prudence, 
have  been  foreseen  and  guarded 
against.  If  the  emergency  was  one 
that  no  human  sagacity,  guided  by 
any  of  the  known  principles  of  human 
reasoning,  could  have  anticipated, 
the  carrier  will  be  relieved.  If,  on 
the  other  hand,  its  effects  might  have 
been  foreseen  by  the  exercise  of  rea- 
sonable diligence  and  prudence,  a 
failure  to  do  so  would  be  negligence 
and  subject  the  carrier  to  damages, 
although  the  original  cause  was  the 
act  of  God/  In  Savannah  Ry.  Co. 
v.  Com.  Guano  Co.,  103  Ga.  590, 
30   S.   E.   555,   it   was   said   by   Mr. 
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Justice  Lewis,  speaking  for  the 
court:  'The  casualty  which  caused 
the  injury  to  the  goods  may  be  re- 
garded as  an  act  of  God,  but  the 
carrier  is  not  protected  on  this  ac- 
count where  he  could  have  foreseen 
the  happening  of  the  event,  or  by 
the  exercise  of  due  diligence  could 
have  provided  against  such  an  oc- 
currence.' In  Smith  &  Co.  v.  West- 
ern Railway  of  Alabama,  91  Ala. 
455,  8  South.  754,  11  L  R.  A.  619, 
24  Am.  St  Rep.  929,  the  court  held 
that  the  facts  did  not  justify  re- 
covery, but  recognized  the  rule  that— 
'Notice  of  an  extraordinary  rise  at 
the  head  of  a  river,  might  by  suffi- 
cient to  parties  engaged  in  business 
lower  down  to  expect  a  proportionate 
rise,  and  to  prepare  for  it,  depend- 
ent more  or  less  upon  the  suddenness 
of  the  rise,  and  the  time  after  no- 
tice, and  before  the  rising  water 
reached  the  place  where  the  injury 
occurred/  Taking  up  now  the  de- 
cisions of  the  courts  of  Kansas  and 
Missouri,  because  these  states  are 
most  strongly  relied  upon  by  de- 
fendant's counsel,  we  find  that  the 
delay  cases  have  been  held  not  to 
be  controlling  where  the  carrier  has 
reasonable  notice  and  opportunity  to 
safeguard  the  shipment  against  the 
act  of  God  and  fails  to  take  reason- 
able precautionary  measures.  We 
have  already  noted  that  Rodgers  v. 
M.  P.  Ry.  Co.,  supra,  is  a  leading 
case.  In  an  exhaustive  opinion  Mr. 
Justice  Burch  fully  reviews  the 
authorities,  and  concludes  that  lia- 
bility of  the  carrier  does  not  exist  in 
the  delay  cases.  This  case  grew  out 
of  the  flood  at  Kansas  City  in  1903, 
which  was  the  cause  of  much  litiga- 
tion and  some  divergent  judicial 
opinions  dependent  in  some  degree 
on  different  records.     Another  case 


reaching  the  Supreme  Court  of 
Kansas  growing  out  of  this  flood 
was  Railway  Co.  v.  Henry,  78  Kans. 
490,  97  Pac  465,  18  L.  R.  A.  (N.  S.) 
177.  The  court  followed  the  Rodgers 
Case  and  reversed  a  judgment  for 
plaintiff  rendered  by  the  trial  court 
The  case  went  back  for  a  new  trial 
and  again  appeared  in  the  Supreme 
Court  in  Henry  v.  Railway  Co.,  83 
Kan.  104,  109  Pac  1005,  28  L.  R.  A. 
(N.  S.)  1088,  upon  review  of  a  judg- 
ment for  defendant  The  court 
again  recognized  the  correctness  of 
the  doctrine  of  the  Rodgers  Case, 
but,  taking  a  different  view  than 
when  the  case  was  first  before  it, 
sustained  liability  where  the  carrier 
had  not,  before  the  flood,  delivered 
the  goods  to  the  consignee  upon  his 
reasonable  demand;  the  court  say- 
ing: There  was  no  excuse  or 
justification  for  withholding  them 
from  him,  and  tne  refusal  of  the 
railway  company  to  deliver  them 
made  it  guilty  of  a  willful  wrong, 
but  for  which  Hhere  would  have 
been  no  loss.'  Turning  now  to  the 
decisions  of  the  Missouri  courts  and 
first  taking  up  cases  in  the  Court  of 
Appeals.  The  case  of  Moffatt  Com- 
mission Co.  v.  Union  Pacific  Ry. 
Co.,  113  Mo.  App.  544,  88  S.  W.  117, 
also  grew  out  of  the  Kansas  City 
flood.  It  was  a  delay  case  and  lia- 
bility was  denied.  But  in  the  case 
of  Pinkerton  v.  Railway  Co.,  117 
Mo.  App.  288,  93  S.  W.  849,  the 
court  had  before  it  another  Kansas 
City  flood  case,  and  in  sustaining  lia- 
bility of  the  carrier  and  referring  to 
the  earlier  case  it  was  said:  'But 
in  the  Moffatt  Case,  we  recognized 
that,  if  injury  from  the  act  of  God 
might  have  been  avoided  by  reason- 
able foresight  and  care,  liability 
would  follow.     And  so  the  learned 
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ing  carrier  was  not  holding  goods  as  a  warehouseman  when  they 
were  damaged  by  a  flood,  so  as  to  prevent  an  action  against  the 
initial  carrier  under  the  Carmack  Amendment,  where  notice  of 
the  arrival  of  the  goods  had  not  been  given  the  "notify  con- 
signee."6 

Strikers.    A  provision  in  a  bill  of  lading  that  the  carrier 
should  not  be  liable  for  loss  occurring  from  strikes  and  riots  is 


trial  judge  instructed  the  jury  in  this 
case,  that  if  "the  defendant  became 
aware  of  the  impending  and  ap- 
proaching flood  in  time  to  have  re- 
moved the  goods  to  a  place  of  safety 
by  the  exercise  of  ordinary  care  and 
diligence,"  it  was  liable  for  the  loss. 
Davis  v.  Railway,  89  Mo.  340,  347. 
So,  therefore,  the  question  is:  Was 
there  evidence  adduced  which  had  a 
tendency  to  support  the  hypothesis 
thus  submitted  to  the  jury?  An  ex- 
amination of  the  record  satisfies  us 
that  there  was/  In  Clark  v.  Pacific 
R.  R.,  39  Mo.  184,  90  Am.  Dec.  458, 
the  Supreme  Court  of  Missouri  had 
before  it  a  delay  case.  The  property 
had  been  destroyed  by  the  public 
enemy;  there  had  been  a  delay  in 
shipment.  The  court  denied  liability, 
but  said :  'Though  the  act  of  God  or 
of  the  public  enemies  be  in  itself 
alone  a  good  defense,  yet  if  the  loss 
be  directly  brought  about  by  reason 
of  the  negligence  or  want  of  proper 
care  and  foresight  of  the  party  him- 
self, it  would  not  excuse  him/  In 
the  later  case  of  Davis  v.  Wabash, 
etc,  R.  Co.,  89  Mo.  340,  1  S.  W.  327, 
that  court  had  before  it  a  case  of 
the  loss  of  goods  in  a  flood  at  To- 
ledo, Ohio,  where  there  was  some 
evidence  that  proper  steps  had  not 
been  taken  by  the  carrier  to  protect 
the  shipment  after  the  flood  became 
imminent.    The  court  held  that  the 


evidence  made  a  case  of  negligence 
for  the  jury,  and  said :  'If  the  pre- 
ponderance of  all  the  evidence  does 
not  establish  that  the  direct,  immedi- 
ate and  efficient  cause  of  the  injury 
was  an  inevitable  flood  or  inunda- 
tion, the  defendant  is  liable,  and  al- 
though the  cause  of  the  loss  may 
have  been  an  act  of  God,  such  as  a 
great  flood,  in  the  Maumee  river,  yet, 
if  the  defendant  unnecessarily  ex- 
posed the  goods  of  plaintiff  to  such 
peril  by  any  culpable  or  negligent 
act  or  omission  of  its  own,  it  is 
not  excused/  We  shall  not  pursue 
the  authorities  further.  Where  the 
carrier,  as  in  the  instant  case,  had 
warning  of  the  oncoming  flood, 
ample  time  after  such  warning  to 
protect  the  shipment,  and  did  not 
take  reasonable  precautions  to  pro- 
tect the  same  after  such  notice,  he 
is  not  exonerated  from  liability  upon 
the  principles  laid  down  in  the  delay 
cases.  The  case  was  disposed  of  by 
the  trial  judge  under  the  rule  above 
quoted  from  the  textwriters  and 
courts.  We  have  no  disposition  to 
alter  or  change  this  rule.  The  judg- 
ment will  be  affirmed/'  Ithaca  Rol- 
ler Mills  v.  Ann  Arbor  R  Co., 
(Mich.  1922),  186  N.  W.  516,  517. 

6.  Ithaca  Roller  Mills,  v.  Ann  Ar- 
bor R.  Co.,  (Mich.  1922),  186  N.  W. 
516. 
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binding  on  the  shipper.7  Irrespective  of  a  provision  in  the  bill 
of  lading  that  the  carrier  should  not  be  liable  for  loss  occurring 
from  strikes,  it  is  liable  for  delay  on  account  of  a  strike  unless 
it  uses  all  reasonable  efforts  to  procure  men  to  run  the  trains 
and  avoid  delay  and  consequent  damage.8    Where  a  terminal  car- 


7.  American  Fruit  Distributors  v. 
Hincs,  (Calif.  1921),  203  Pac  821. 

8.  American  Fruit  Distributors  v. 
Hines,  (Calif.  1921),  203  Pac  821. 

If  a  carrier,  after  a  strike  not 
brought  about  through  its  fault,  uses 
every  reasonable  effort  to  fill  the 
places  of  the  strikers,  and  every  rea- 
sonable effort  to  obtain  men  and 
means  to  care  for  property  intrusted 
to  it  for  shipment,  which  property 
is  lost  or  destroyed  while  in  its 
charge,  the  exceptional  conditions 
operate  as  a  release  of  the  carrier 
from  liability  under  a  bill  of  lading 
exempting  it  from  liability  for  loss 
caused  by  strikes.  American  Fruit 
Distributors  v.  Hines,  (Calif.  1921), 
203  Pac.  821. 

Evidence  held  to  justify  a  finding 
that  failure  to  transport  and  deliver 
or  preserve  a  shipment  while  waiting 
or  in  the  course  of  transportation 
was  caused  by  the  negligent  and 
wrongful  conduct  of  carrier's  ser- 
vants in  abandoning  the  performance 
of  their  duties,  justifying  an  inter- 
ference of  negligence,  for  which  it 
would  be  liable  notwithstanding  a 
contract  exempting  it  from  loss  from 
a  strike  pleaded  as  a  defense.  Ameri- 
can Fruit  Distributors  v.  Hines, 
(Calif.  1921),  203  Pac  821. 

In  American  Fruit  Distributors  v. 
Hines,  (Calif.  1921),  203  Pac.  821, 
the  court  said  p.  822:  "The  actions 
were  to  recover  from  the  defendants 
the  value  of  certain  shipments  of 
cantaloupes,  amounting  in  all  to  about 
12  carloads.    Each  carload  was  billed 


as  a  separate  shipment,  and  bills  of 
lading  were  issued  to  the  consignor. 
The  cantaloupes  were  received  by  the 
carrier  at  Chatsworth  in  the  county 
of  Los  Angeles,  but  were  not  trans- 
ported to  their  destination;  in  fact, 
none  proceeded  farther  on  their  way 
than  to  reach  the  yards  of  the  car- 
rier at  Los  Angeles.  It  was  pleaded 
in  defense  that  a  strike  occurred  in 
the  Los  Angeles  yards,  which  pre- 
vented the  cantaloupes  from  being 
transported  in  accordance  with  the 
shipper's  directions.  A  term  of  the 
bill  of  lading  was  relied  upon  and 
pleaded,  which  purported  to  exempt 
the  carrier  from  responsibility  where 
a  strike  intervened  to  obstruct  its 
functions.  The  contract  being  for 
interstate  shipment,  there  is  no  dis- 
pute but  that  the  Interstate  Commerce 
Act  (U.  S.  Comp.  St  §  8563  et  seq.), 
in  so  far  as  its  provisions  effect  the 
rights  and  obligations  of  the  re- 
spective shipper  and  carrier,  will  con- 
trol. At  the  commencement  of  the 
trial  stipulations  were  made  as  to 
certain  facts.  It  was  agreed  that  on 
the  20th,  21s,  and  22d  days  of 
August,  1919,  there  were  delivered  to 
the  carrier  for  shipment  cantaloupes 
in  the  quantity  alleged,  and  that  the 
same  were  received  for  transporta- 
tion to  points  outside  of  the  state  of 
California,  and  that  bills  of  lading 
were  issued  to  the  shipper  covering 
the  twelve  cars  which  contained  the 
shipment.  It  was  further  stipulated 
that  the  cantaloupes  were  never  de- 
livered   at   their    destination    and   a 
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stipulation  was  also  made  covering 
the  value  thereof,  in  the  event  judg- 
ment should  be  rendered  for  the 
plaintiff.  Plaintiff  thereupon  rested 
its  case,  and  the  defendant  proceeded 
in  the  effort  to  establish  its  defense 
of  nonliability.  The  assistant  super- 
intendent of  the  carrier's  lines  at 
Los  Angeles  testified  that  on  the 
evening  of  the  21st  day  of  August, 
1919,  switchmen  doing  service  in  the 
freight  yards  of  the  Southern  Pacific 
Company  at  Los  Angeles  went  on 
strike;  that  the  men  walked  out  at 
6  o'clock  on  that  day,  and  that  the 
official  had  no  information  prior  to 
that  time  that  the  strike  was  to  oc- 
cur; that  when  he  received  notifica- 
tion of  the  happening  he  was  at  some 
distance  from  Los  Angeles,  and  that 
he  returned  at  once,  arriving  at  2 
o'clock  in  the  morning,  when  he 
found  officers  of  the  division,  8  or 
10  in  number,  engaged  in  endeavoring 
to  get  out  passenger  trams;  that 
several  sections  of  passenger  trains 
were  gotten  out,  when  train  and  en- 
gine men  began  to  refuse  to  respond 
to  call  for  service.  The  witness  stated 
that  there  were  no  freight  trains  run 
after  6  o'clock  in  the  evening  of 
August  21st,  as  the  trainmen  refused 
to  accept  call,  'claiming  that  they 
were  endangering  their  lives  by  go- 
ing out  on  the  road  under  the  ex- 
isting conditions';  that  on  the  day 
following  he  talked  with  several 
train  and  engine  men  and  was  told 
by  them  that  they  did  not  consider 
it  safe  to  go  out  on  the  road;  that 
at  that  time  there  were  employed  on 
the  Los  Angeles  division  225  en* 
gineers,  and  that  all  of  them  refused 
to  work;  that  it  was  necessary  to 
have  engines  to  handle  the  yard  work, 
make  up  the  trains,  and  carry  the 
latter  out  on  the  road;  that  within 


the  48  hours  ensuing  after  the  strike 
was  called  by  the  switchmen  all  of 
the  engineers  refused  to  continue 
work ;  that  the  firemen  followed  suit ; 
that  railway  officials  took  the  list  of 
firemen  and  engineers  and  called  them 
all  and  failed  to  get  a  response  from 
one  willing  to  work  from  the  entire 
list.  The  witness  stated  that  the 
same  situation  existed  with  respect 
to  brakemen,  all  of  whom  failed  to 
respond  when  called  to  take  their 
trains:  By  the  evening  of  August 
22d  the  officials  were  unable  to  get 
any  men  to  take  trains  out.  The  wit- 
ness stated  further:  'I  do  not  know 
personally  of  any  action  that  was 
taken  by  the  company  employees  with 
reference  to  threats  of  violence ;  only 
what  I  was  told.  I  didn't  see  any 
of  it  myself.  There  were  no  men  ob- 
tainable here  to  take  the  places  of 
the  men  on  strike.  To  have  gotten 
men  here  from  other  places,  we 
would  have  had  to  go  east,  and  it 
would  have  taken  at  least  one  week 
to  get  men  here.  *  *  *  The  rea- 
son I  knew  that  there  were  not  men 
available  for  the  performance  of 
those  duties  in  Los  Angeles  was  that 
we  are  guided  largely  by  the  ap- 
plications that  are  received.  In 
making  my  answer  to  that  former 
question  I  had  that  in  mind.  That, 
and  the  fact  that  the  labor  trouble 
had  been  in  existence  for  several 
days,  and  we  knew  that  any  avail- 
able supply  was  absorbed  by  them. 
That  was  my  conclusion.  I  spoke 
from  past  experience.'  The  train- 
master who  was  in  charge  at  the 
Los  Angeles  terminal  testified  that 
the  morning  after  the  strike  there 
were  2,807  cars  of  freight  in  the 
Los  Angeles  yards;  one  train  was 
made  up  and  departed  at  6:30  p.  m., 
and  that  no  other  freight  trains  went 
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out,  as  there  was  no  one  to  make 
the  trains  up.  This  witness  testified 
that  at  some  point  in  the  city  a 
switchman  named  Day  had  been 
killed  on  the  night  of  the  21st  Wit- 
ness stated  that  he  had  assisted  in 
making  up  passenger  trains,  being 
protected  by  a  police  officer  mean- 
while. He  stated  that,  after  the 
strike  was  called,  and  after  the  maia 
tracks  had  been  cleared,  and  some 
live  stock  unloaded  on  the  22d,  the 
last  remaining  yardmaster  joined  the 
strike,  and  left  the  witness  entirely 
alone  at  the  work.  'I  was  not  inter- 
fered with  except  a  committee  ap- 
pointed by  the  strikers  to  come  out 
to  my  residence  and  use  their  en- 
deavors to  persuade  me  to  join  the 
ranks  of  the  strikers/  he  said.  'There 
was  no  violence  offered  me.  But  I 
was  afraid  to  go  down  from  the 
feeling  of  the  men  at  that  particular 
moment/  He  testified  that  a  striking 
switchman  was  shot,  but  that  he  did 
not  learn  who  did  the  shooting  nor 
pay  any  attention  to  it.  Prom  the 
further  statement  of  the  witness  it 
appeared  that  that  shooting  of  the 
switchman  did  not  happen  about  the 
freight  yard,  but  near  the  Pacific 
Electric  line,  an  independent  carrier. 
Other  officials  testified  that  the  train- 
men had  objected  to  taking  trains 
out,  on  the  ground  that  they  were 
afraid  their  lives  were  in  danger,  al- 
though there  was  no  direct  evidence 
of  any  threats  of  violence  offered  by 
the  strikers.  In  an  endeavor  to  show 
that  the  refrigerating  of  the  cars 
contained  the  cantaloupes  was  at- 
tempted to  be  done,  a  witness,  whose 
duty  it  was  to  supervise  the  icing  of 
the  cars,  testified  that,  failing  to  se- 
cure switch  engines  with  which  to 
move  cars  to  the  ice  plant,  an 
attempt    was    made    to    haul    ice    by 


trucks,  but  that  the  icemen  finany 
stopped  work  at  the  instance  of  some 
man  who  was  evidently  associated 
with  the  striking  switchmen.  There 
was  testimony  of  another  man,  whose 
position  was  that  of  an  inspector: 
'That  the  icemen  were  accosted  by 
men  from  the  Labor  Temple  who 
told  the  former  that  it  would  be  the 
best  thing  for  them  to  'get  ouf  be- 
cause there  would  be  friction  in  the 
yard  if  they  did  not,  and  told  them 
that  the  best  thing  to  do  was  to  work 
along  with  the  regular  switchmen 
didn't  it  would  make  it  very  un- 
comfortable for  them  even  after  the 
switchmen  went  back  to  work; 
*  *  *  there  were  no  exact  threats 
made  against  me  or  the  boys  who 
stayed  on  the  job/  that  the  icemen 
thereupon  left  the  yards.  Another 
official  testified  that  a  'local  chair- 
man' of  the  engineers  had  said  that 
he  would  not  instruct  an  engineer  to 
go  to  work,  because  of  the  danger, 
and,  when  asked  as  to  what  danger 
he  referred  to,  said:  Well,  the  fact 
that  the  officials  are  working  on  there, 
these  fellows  are  liable  to  mob  vio- 
lence if  they  go  out  on  that  engine.* 
The  latter  official  further  testified: 
'I  should  say  it  took  from  two  to 
three  years  for  an  engineer  to  ac- 
quire sufficient  knowledge  of  an  en- 
gine to  operate  it  with  safety  to  him- 
self and  to  the  equipment  In  order 
to  start  work  in  the  yard  it  would 
require  a  thorough  knowledge  of  all 
the  tracks  and  switches  and  whistle 
signals  where  we  whistle  for  various 
tracks,  which  all  requires  possibly 
two  or  three  weeks'  steady  work  be- 
fore he  would  know  those  in  one 
portion  of  the  yard,  and  then  he 
would  not  know  all  of  the  yard/  It 
was  shown  that  the  only  cause  which 
precipitated  the  strike  of  the  switch- 
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men  was  that  the  latter  objected  to 
handling  freight  transferred  to  the 
defendant  carrier  by  the  Pacific  Elec- 
tric Railway,  which  latter  was  then 
having  strike  trouble  with  its  men. 
Defendants  first  advance  the  proposi- 
tion that  the  judgments,  as  against 
both  the  Southern  Pacific  Company 
and  the  Director  General  of  the  Rail- 
roads, cannot  be  sustained.  The 
argument  to  this  point  is,  briefly, 
that  the  owning  corporation,  having 
been  superseded  in  the  management 
and  control  of  its  property,  cannot 
be  held  responsible  for  the  breach  of 
any  contract  or  the  failure  to  keep 
any  obligation  imposed  upon  the  car- 
rier. It  is  admitted  that,  at  all  of  the 
times  material  to  the  causes  of  action 
with  which  we  are  here  concerned, 
the  United  States  government  held 
complete  control  of  the  transporta- 
tion facilities  of  the  defendant  com- 
pany, and  that  the  handling  of  all 
freight  was  governed  by  a  Director 
General,  acting  on  behalf  of  the 
President  of  the  United  States.  The 
counsel  for  respondent  pays  scant 
attention  to  this  proposition,  in  that 
behalf  contenting  himself  with  the 
observation  that  one  or  the  other  of 
the  defendants  is  liable,  and  that  it 
is  immaterial  to  his  client  as  to  which 
may  be  required  to  ultimately  re- 
spond to  the  judgment.  However, 
the  proposition  is  fairly  advanced  by 
die  appellants,  and  ^requires  con- 
sideration at  the  hands  of  the  court, 
even  though  we  are  left  without  the 
help  of  respondent's  counsel  in  reach- 
ing a  decision  on  the  question.  The 
act  of  Congress  of  August,  1916  (U. 
S.  Comp.  §  1974a),  was  an  emergency 
measure  designed  to  facilitate  the 
handling  of  troops  and  war  supplies. 
It  authorized  the  President  'in  time 
of  war'  to  take  possession  of  systems 


of  transportation  or  any  part  there- 
of, and  to  use  the  same  for  the  car- 
rying of  troops  and  war  material  to 
the  exclusion  of  other  traffic  as  far 
as  was  necessary.  In  December^ 
1917,  the  President  issued  a  proclama- 
tion (section  1974a)  wherein  he  de- 
clared that  necessity  existed  for  the 
taking  possession  of  every  system  of 
transportation  located  wholly  or  in 
part  within  the  boundaries  of  conti- 
nental United  States,  and  appointed 
?.  Director  General  to  represent  the 
government  as  the  managing  head  of 
the  combined  transportation  facilities. 
The  proclamation  further  provided 
that  no  attachment  or  writ  of  execu- 
tion should  be  levied  against  any  of 
the  properties  of  the  transportation 
systems,  but  that  suits  might  be 
brought  against  the  carriers  and 
judgments  rendered  as  theretofore, 
'until  and  except  so  far  as  said  Di- 
rector may,  by  general  or  special 
orders,  otherwise  determine.  In 
March,  1918  (U.  S.  Comp.  St.  1918, 
U.  S.  Comp,  St.  Ann  Supp.  1919  §§ 
3115$4a-3115#p),  Congress  supple- 
mented the  act  referred  to  with  com- 
prehensive legislation  which  pro- 
vided for  adjustment  of  the  business 
relations  between  the  government 
and  the  owners  of  the  transportation 
systems,  and  provided  that  the  gov- 
ernment control,  then  acknowledged 
by  the  act  to  be  existing,  should  con- 
tinue for  a  maximum  period  of  not 
longer  than  the  end  of  one  year  and 

9  months  following  the  proclamation 
of  the  President  declaring  a  peace 
treaty  to  have  been  ratified.    Section 

10  of  that  act  contained  a  provision 
which,  in  its  interpretation  by  the 
courts,  has  resulted  in  entirely  differ- 
ent conclusions  being  announced  in 
the  decisions  as  to  the  liability  of  the 
owners  of  the  transportation  facili- 
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ties  during  government  control.  We 
quote  that  portion  of  the  section  ma- 
terial to  the  point:  'Carriers  while 
under  federal  control  shall  be  sub- 
ject to  all  laws  and  liabilities  as  com- 
mon carriers,  whether  arising  under 
state  or  federal  laws  or  at  common 
law.  *  *  *  Actions  at  law  or 
suits  in  equity  may  be  brought  by 
and  against  such  carriers  and  judg- 
ments rendered  as  now  provided  by 
law;  and  in  any  action  at  law  or 
suit  in  equity  against  the  carrier,  no 
defense  shall  be  made  thereto  upon 
the  ground  that  the  carrier  is  an 
instrumentality  or  agency  of  the  fed- 
eral government  *  *  *  But  no 
process,  mesne  or  final,  shall  be  levied 
against  such  property  under  such 
federal  control/  In  connection  with 
this  provision,  General  Order  No.  50, 
made  by  the  Director  General  on 
October  28,  1918,  is  to  be  considered. 
That  ordered  provided  in  part  as  fol- 
lows :  'Actions  at  law,  suits  in  equity, 
and  proceedings  in  admiralty  here- 
after brought  in  any  court  based  on 
contract,  binding  upon  the  Director 
General  of  Railroads,  claim  for  death 
or  injury  to  person,  or  for  loss  and 
damage  to  property,  arising  since 
December  31,  1917,  and  growing  out 
of  the  possession,  use,  control,  or 
operation  of  any  railroad  or  system 
of  transportation  by  the  Director 
General  of  Railroads,  which  action, 
suit,  or  proceeding  but  for  federal 
control  might  have  been  brought 
against  the  carrier  company,  shall  be 
brought  against  William  G.  McAdoo, 
Director  General  of  Railroads,  and 
not  otherwise.'  The  order  further 
recited  that  its  provisions  should  not 
apply  to  suits  for  the  recovery  of 
fines,  penalties,  or  forfeitures,  and 
that,  in  the  actions  to  which  it  was 
applicable   which    had    already   been 


commenced  and  were  pending  against 
carrier  companies,  the  pleadings 
might  be  amended  by  substituting 
the  Director  General  for  the  'carrier 
company.'  It  was  claimed  in  many 
suits  which  were  brought  throughout 
the  country  that,  under  the  provisions 
of  the  act  of  1918,  there  was  pre- 
served to  a  plaintiff  the  right  to  sue 
the  transportation  owner;  that  the 
word  'carrier'  was  synonymous  with 
owner.  With  this  construction  ad- 
mitted, it  was  plain  that  Order  No.  50 
of  the  Director  General  was  in  con- 
flict with  the  statute,  and  hence  in- 
valid. On  the  other  hand,  it  was  as 
often  insisted  that  the  word  'carrier' 
was  used  in  the  statute  to  designate 
the  transportation  agency,  and  that 
the  provision  quoted  was  inserted 
only  for  the  purpose  of  making  clear 
that  liability  should  follow  the  agen- 
cies, both  for  breach  of  contract  and 
for  negligent  acts.  Decisions  agree- 
able to  the  different  contentions  were 
announced.  The  federal  trial  judges 
were  wide  apart  in  their  conclusions. 
Appellate  tribunals  of  some  of  the 
states,  notably  those  of  North  Caro- 
lina, repeatedly  held  that  the  railroad 
owners  could  be  sued.  Counsel  for 
appellants  have  cited  a  number  of 
decisions  holding  the  contrary.  In 
our  investigation  of  the  subject  we 
find  that  one  suit  brought  in  the 
state  courts,  wherein  it  was  deter- 
mined by  the  state  appellate  tribunal 
that  the  owning  company  could  be 
sued,  was  taken  on  writ  of  error  to 
the  Supreme  Court  of  the  United 
States  and  decision  therein  rendered. 
This  decision  sets  at  rest  all  con- 
flict of  authority  on  the  question. 
The  case  was  that  of  Missouri 
Pacific  Railroad  Co.  and  Hines,  Di- 
rector General,  v.  Ault,  256  U.  S.  — . 
41   Sup.  Ct.  593,  65  L.  Ed.  — .     It 
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was  there  held  that  the  railroad  com* 
pany  was  not  a  proper  party  defend- 
ant. The  decision  recognized  Order 
No.  50  as  a  valid  exercise  of  the 
power  conferred  upon  the  Director 
General.  The  word  'carriers'  oc- 
curring in  section  10  of  the  act  of 
1918  was  defined:  'Here  the  term 
'carriers/'  said  the  court,  'was  used 
as  it  is  understood  in  common  speech 
—meaning  /the  itrjansjportation  sys- 
tems as  distinguished  from  the  cor- 
porations owning  or  operating  them. 
*  *  *  If  the  cause  of  action  arose 
while  the  government  was  operating 
the  system  the  'carrier  while  undef 
federal  control*  was  nevertheless  to 
be  liable  and  suable.  This  means,  as 
a  matter  of  law,  that  the  government 
or  its  agency  for  operation  could  be 
sued,  for  under  the  existing  law  the 
legal  person  in  control  of  the  carrier 
was  responsible  for  its  acts/  This 
decision  is  conclusive  upon  the  ques- 
tion presented,  and,  under  the  law 
thus  established,  it  must  be  held  that 
judgment  as  against  the  Southern 
Pacific  Company  was  unauthorized, 
and  jmOst  be  set  aside.  Broadly 
speaking,  it  may  be  admitted  that 
the  obligation  assumed  by  a  Com- 
mon carrier  of  freight  or  merchan- 
dise is  that  of  an  insurer,  with  the 
qualification  only  that  it  will  not  be 
liable  where  extraordinary  occur- 
ences, not  within  its  control,  produce 
damage.  At  common  law,  in  its 
early  rigor,  'acts  of  God  and  the 
public  enemy'  afforded  the  only  de- 
fense. This  obligation  is  still  im- 
posed wherever  statutes  have  not 
changed  it.  It  is  permitted  to  be 
modified  by  special  contracts  en- 
tered into  between  the  shipper  and 
carrier.  Under  the  English  law  it 
was  early  established  that  it  was  law- 
ful for  a  carrier  to  modify,  to  some 


extent  and  in  certain  particulars,  its 
liability  as  an  insurer.  The  carrier 
on  a  through  shipment  had  the  right 
to  stipulate  against  liability  for  the 
negligence  of  a  connecting  carrier. 
Amendments  to  the  federal  Inter- 
state Commerce  Act  now  prohibit 
the  contracting  for  such  exemption. 
Carmack  Amendment  of  1906 ;  Cum- 
mins Amendment  of  1915;  Barnes' 
Federal  Code  1919,  p.  1920  (U.  S. 
Camp.  St.  §  8604a).  It  has  always 
been  held  that  the  carrier  may  not 
contract  to  free  itself  from  damages 
caused  by  its  own  negligence.  Gen- 
erally, however,  it  may  be  now  stated 
as  a  correct  expression  of  the  law 
that  the  carrier  may  contract  for 
exemption  from  liability  where  the 
shipment  is  damaged  without  the 
fault  of  the  carrier  or  its  agencies. 
Nothing  in  the  federal  law  forbids 
the  making  of  a  contract  limiting 
liability  where  there  is  no  negligence 
either  on  the  part  of  the  initial  or 
connecting  carrier.  The  federal 
statute,  as  amended,  in  its  restricting 
phrases,  refers  in  terms  to  a  limita- 
tion for  damage  caused  by  the  car- 
riers themselves.  The  words  are 
that  liability  shall  accrue  'for  the 
full  actual  loss,  damage,  or  injury 
to  such  property  caused  by  it  or  by 
any  such  common  carrier/  etc.  And 
so,  the  law,  with  respect  to  the  right 
of  a  carrier  to  exempt  itself  from 
liability  for  damage  occurring  be- 
cause of  the  act  of  some  extraneous 
agency,  remains  (otherwise  than  as 
has  been  stated)  undisturbed.  In 
the  case  of  New  York  Central  Rail- 
way Co.  v.  Lockwood,  17  Wall,  357, 
21  L»  Ed.  627,  speaking  of  the  ex- 
tent to  which  such  limiting  contracts 
by  carriers  might  go,  Mr.  Justice 
Bradley  said :  'Conceding,  therefore, 
that  special  contracts  made  by  corn- 
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mon  carriers  with  their  customers, 
limiting  their  liability,  are  good  and 
valid  so  far  as  they  are  just  and 
reasonable;  to  the  extent,  for  ex- 
ample, of  excusing  them  for  all 
losses  happening  by  accident,  with- 
out any  negligence  or  fraud  on  their 
part;  when  they  ask  to  go  still  fur- 
ther, and  to  be  excused  for  negli- 
gence, *  *  *  they  have  no  longer 
any  plea  of  justice  or  reason  to  sup- 
port such  a  stipulation.  *  *  *  The 
exemption  claimed  by  carriers  must 
be  reasonable  and  just,  otherwise 
it  will  be  regarded  as  extorted  from 
the  owners  of  the  goods  by  duress 
of  circumstances,  and  therefore,  not 
binding/  See  Boston  ft  Maine  Ry. 
v.  Piper,  246  U.  S.  439,  38  Sup.  Ct. 
354,  62  L.  Ed.  820,  Ann.  Cas.  1918E, 
469.  Mr.  Hutchinson  in  his  work 
on  Carriers  (3d  Ed.)  vol.  1,  cs.  VI, 
VII,  treats  of  this  subject  in  a  com- 
prehensive way.  He  cites  authori- 
ties sustaining  the  right  of  the  car- 
rier to  stipulate  for  exemption  from 
damages  caused  by  fire,  strikes,  mob, 
loss  by  thieves  or  robbers,  also  where 
goods  are  of  a  dangerous  character. 
Sections  420,  421,  422,  423.  See,  also, 
section  230  et  seq.,  4  Ruling  Case 
Law,  pp.  764-811.  The  provision  of 
the  bill  of  lading  in  this  case,  is- 
sued to  the  plaintiff  upon  shipment 
of  its  merchandise,  wherein  it  stipu- 
lated that  the  carrier  should  not  be 
responsible  for  loss  or  damage  oc- 
curring 'from  riots  or  strikes,'  ex- 
pressed (a  condition  binding  upon 
the  shipper.  The  mere  proof  of  the 
occurrence  of  a  strike,  however, 
would  not  establish  freedom  from 
the  obligation  to  respond  in  damages 
to  the  shipper.  It  would  be  incum- 
bent upon  a  carrier  asserting  that  de- 
fense to  show  that,  notwithstanding 
the   strike   on    the   part   of    its   em* 


ployees,  it  had  used  every  reasonable 
effort  to  preserve  the  shipper's  prop* 
erty,  to  prevent  its  being  damaged, 
and  to  cause  it  to  be  transported  to 
its  -destination.  Irrespective  of 
limiting  conditions  in  the  bill  of 
lading,  it  has  been  held  that  the  oc- 
currence of  a  strike  among  the  em- 
ployees of  a  carrier  is  not  sufficient 
in  itself  to  excuse  the  latter  for  fail- 
ure to  deliver  goods  shipped  or  to 
carry  the  same  within  a  reasonable 
time  to  their  destination.  Pittsburgh, 
Cincinnati  ft  St.  Louis  W.  Co.  v. 
Hallowell,  65  Ind.  188,  32  Am.  Rep. 
63;  Central  R.  R.  ft  Banking  Co. 
v.  Georgia  Fruit  &  Vegetable  Ex- 
change, 91  Ga.  389,  17  S.  E.  904. 
On  the  other  hand,  it  has  been  held 
that  mob  violence,  preventing  em- 
ployees from  working,  may  excuse 
a  carrier  for  like  failure.  Geismer 
v  Lake  Shore,  etc.,  Co.,  102  N.  Y. 
563,  7  N.  E  828,  55  Am.  Rep.  837. 
And  in  Pittsburgh,  Ft.  Wayne  & 
Chicago  R.  R.  Co.  v.  Hazen,  84  111. 
36,  25  Am.  Rep.  422,  the  court  de- 
clared: 'For  the  delay  resulting 
from  refusal  of  the  employees  to 
do  duty,  the  company  is  responsible. 
For  delay  resulting  solely  from  the 
lawless  violence  of  men  not  in  the 
employment  of  the  company,  the  com- 
pany is  not  responsible,  even  though 
the  men  whose  violence  caused  the 
delay  had,  but  a  short  time  before, 
been  employed  by  the  company.'  In 
International  ft  G.  N.  R.  Co.  et  al. 
v.  Tisdale,  74  Tex.  8,  11  S.  W.  900, 
4  L.  R.  A.  545,  it  was  stipulated 
that  the  shipper  assumed  all  risk  of 
damage,  injury  or  loss  sustained 
from  delay  or  detention  in  trans- 
portation 'occasioned  by  mob,  strike, 
or  threatened  violence,  etc.,  or  any 
other  cause  than  the  negligence  of 
the  carrier.'    The  defendant  offered 
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to  prove  that  its  failure  to  carry  and 
deliver  live  stock  was  due  to  the  in- 
terference of  strikers.  The  evidence 
was  rejected.  It  was  held  that  the 
ruling  was  error,  and  the  court  said : 
If,  as  was  proposed  by  the  proof 
offered,  it  could  be  shown  that  'no 
freight  or  live  stock  trains  were  or 
could  be  run  over  the  road,  because 
of  the  interference  of  the  strikers/  it 
might  have  shown  that  the  horse  was, 
under  the  circumstances,  delivered 
within  a  reasonable  time,  or  a  suffi- 
cient excuse  for  the  failure  to  de- 
liver within  such  time.'  The  stipu- 
lated condition  there  was  much  the 
same  as  that  which  is  expressed  by 
the  conditions  of  the  bill  of  lading 
here.  It  will  be  noted  that  the  court 
there  apparently  considered  that  it 
was  necessary,  in  the  making  out  of 
the  defense  of  the  carrier,  that  it 
should  prove  not  only  that  live  stock 
trains  were  not  run  over  the  road 
affected  by  the  strike  but  that  none 
'could  be'  run,  owing  to  strike  con- 
ditions. This  citation  is  of  some  aid 
to  the  point  that,  to  entitle  the  car- 
rier to  justify  its  failure  to  carry  the 
merchandise  of  the  plaintiff,  the 
burden  was  upon  it  not  only  to  show 
the  existence  of  a  strike,  but  to  show 
further  that  it  exerted  all  reasonable 
efforts  in  attempting  to  procure  men 
to  manage  trains,  and  that  such 
efforts  were  without  avail,  and  as  to 
whether  such  efforts  have  been  used 
is  generally  a  question  of  fact.  This 
question  as  to  where  the  burden  of 
proof  rests,  upon  the  issue  of  a 
strike  as  an  excusing  condition,  is 
suggested  but  not  decided  in  Pennsyl- 
vania R.  R.  Co.  v.  Olivit  Bros.,  243 
U.  S.  574,  37  Sup.  Ct  468,  61  L. 
Ed.  908.  However,  the  shipper,  to 
make  a  prima  facie  case  under  the 
rule  established  by  all  of  the  leading 


authorities,  is  required  to  show  only 
the  fact  of  shipment  made  and  a 
failure  to  deliver  at  destination. 
Where  the  carrier  formerly  justified 
under  the  common-law  rule,  the 
affirmative  was  always  upon  it  to  ex- 
cuse delay  by  showing  destruction  of, 
or  damage  to,  the  goods  to  have  been 
occasioned  by  'act  of  God  or  the  pub- 
lic enemy.'  The  effect  of  allowable 
limiting  conditions  in  a  contract  of 
shipment  is  but  to  add  to  the  com- 
mon-law Kst-  of  excepting  causes 
modifying  the  obligation  of  the  car- 
rier as  an  insurer.  It  is  familiar 
doctrine  that  the  position  of  disad- 
vantage occupied  by  a  shipper,  who 
is  compelled  to  relinquish  control  of 
his  property  when  he  places  it  in 
the  hands  of  the  carrier,  without 
ready  means  of  ascertaining  and  fix- 
ing the  blame  in  case  of  damage  or 
destruction  of  his  goods,  is  suffi- 
cient reason  why  he  should  be  re- 
lieved of  the  duty  of  showing  what 
has  happened  to  his  property.  The 
evidence  of  conditions  which  might 
establish  the  exceptional  facts  neces- 
sary to  relieve  the  carrier  is  within 
the  reach  of  the  carrier,  and  ordi- 
narily not  easily  procurable  by  the 
shipper.  The  logic  of  all  rules 
governing  defenses  of  the  nature  here 
considered  requires,  we  think,  that  the 
burden  of  proving  exonerating  facts 
be  borne  by  the  carrier.  The  trial 
judge,  in  determining  the  facts  made 
the  following  findings:  '(14)  That 
it  is  true  that  the  failure  of  said  de- 
fendants to  safely  and  within  rea- 
sonable time  transport  and  deliver 
said  shipments,  or  to  transport  or  de- 
liver the  same,  and  whereby  the 
whole  of  said  shipments  were  wholly 
lost  to  plaintiff,  wis  not  caused  by 
or  attributable  to  mob  violence,  riots, 
intimidation,   the    act    of    God,    the 
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public  enemy,  nor  from  any  defect  or 
vice  in  the  property  forming  said 
shipments  or  any  part  thereof,  nor 
from  the  violation  of  any  duty  which 
plaintiff  owed  to  said  shipments  or 
the  property  forming  the  same.  '(15) 
That  it  is  true  that  the  failure  of 
said  defendants  to  transport  and  de- 
liver, or  transport  or  deliver,  or  pre- 
serve said  shipments  while  await- 
ing, or  in  course  of  transportation, 
was  caused  solely  by  the  negligent 
and  wrongful  acts  and  conduct  of 
defendants'  train  service,  during 
the  course  of  their  regular  employ- 
ment, in  abandoning  the  performance 
of  their  duties.'  It  was  evidently 
the  view  of  the  learned  judge 
that  the  defense,  based  upon  alleged 
strike  conditions  and  the  limiting 
term  of  the  bill  of  lading,  could 
only  be  established  by  proof  that 
the  carrier  was  prevented  from  se- 
curing men  to  replace  the  strikers 
and  die  sympathizing  train  opera- 
tives by  mob  violence  and  intimida- 
tion exercised  by  persons  outside  of 
its  control.  Such  conditions,  if  they 
existed,  would  indeed  assist  in  es- 
tablishing the  defense,  although  we 
are  not  prepared  to  declare  that  the 
limiting  term  of  the  bill  of  lading 
could  only  be  invoked  where  there 
existed  violence,  actual  or  threatened, 
on  the  part  of  the  persons  discon- 
nected from  the  carrier's  employ. 
We  are  of  the  view  that  where  a 
carrier,  after  a  strike  which  is 
brought  about  through  no  fault  of  the 
employer,  uses  every  reasonable 
effort  to  fill  the  places  of  the  strik- 
ers, and  every  reasonable  effort  to 
obtain  men  and  means  to  care 
for  property  intrusted  to  it  for 
shipment,  which  property  is  lost  or 
destroyed  while  in  its  charge,  the  ex- 
ceptional   conditions    may    then    be 


deemed  to  have  been  established  and 
exoneration  from  liability  will  fol- 
low. From  what  has  been  said  it 
will  appear  that,  had  the  judgment 
rested  upon  the  finding  alone  that 
there  had  been  no  violence,  riots,  or 
intimidation  to  excuse  the  carrier 
(finding  14),  the  issue  would  be  left 
undetermined  as  to  whether  the  car- 
rier had  not  nevertheless  been  ex- 
onerated through  conditions  arising 
after  the  commencement  of  the  strike 
which  could  not  have  been  overcome 
by  the  exercise  of  reasonable  care 
and  diligence.  Finding  15,  bow- 
ever,  determines  that  the  failure  to 
transport  and  deliver,  or  preserve, 
the  shipments,  'while  awaiting,  or  in 
course  of  transportation,'  was  caused 
solely  by  the  negligent  and  wrongful 
conduct  of  defendant's  servants  in 
abandoning  the  performance  of  then- 
duties.  This  latter  finding  fastens 
liability  upon  the  carrier,  and  sup- 
ports the  judgment.  And  we  think 
that  the  evidence  justifies  it.  The 
burden  cast  upon  the  carrier  to  show 
its  freedom  from  fault  was  not  sus- 
tained. The  evidence  does  not  dis- 
close what  the  condition  of  the  canta- 
loupes was  when  received  other  than 
that  they  were  in  'good'  condition, 
nor  within  what  time  they  would  be- 
come valueless  with  or  without  ice, 
nor  whether  they  became  a  total  loss 
through  deterioration;  in  fact,  we 
are  not  told  by  the  record  as  to  what 
ultimately  became  of  them,  nor  how 
long  the  strike  continued.  One  wit- 
ness for  defendant  testified  that  it 
would  have  taken  a  week  to  secure 
men  from  other  points  to  man  the 
trains.  Whether  the  strike  lasted  that 
long  we  are  not  informed.  Nor  are 
we  informed  as  to  what  state  the 
cantaloupes  would  have  been  at  the 
expiration  of  that  time,  all  attendant 
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rier  which  owned  and  operated  wharves  and  a  connecting  line 
of  railroad,  by  reason  of  a  strike  of  longshoremen,  failed  from 
August  27th  to  September  10th  to  discharge  a  cargo  of  coal  ten- 
dered it,  but  had  endeavored  to  the  best  of  its  ability  to  continue 
operation  of  its  facilities  by  trying  to  come  to  terms  with  the 
strikers,  and  by  employment  of  strike  breakers,  and  by  doing 
all  in  its  power  to  procure  an  opportunity  to  discharge  the  ves- 
sel at  some  other  dock,  it  was  held  that  it  exercised  reasonable 
diligence,  and  discharged  the  ship  in  a  reasonable  time  in  view 
of  the  unusual  conditions.9     It  cannot  be  said  that  a  terminal 


conditions  considered.  Clearly,  then, 
the  evidence  did  not  go  far  enough 
to  establish  the  defense  designed  by 
the  limiting  terms  of  the  bill  of  lad- 
ing to  be  made  available  to  the  car- 
rier, and  the  inference  of  negligence, 
as  made  by  the  findings,  is  clearly 
justified.  The  judgments  as  against 
the  defendant  Director  General  of 
Railroads  are  affirmed.  The  judg- 
ments as  against  Southern  Pacific 
Company  are  reversed."  American 
Fruit  Distributors  v.  Hines,  (Calif. 
1921),  203  Pac.  821,  822. 

9.  Warren  et  al.  v.  Portland  Ter- 
minal Co.,  (Me.  1922),  116  Atl.  411. 

Though  a  master  is  charged  with 
responsibility  for  the  acts  of  its  em- 
ployees within  the  scope  of  their  em- 
ployment, a  carrier  was  not  liable  for 
delay  in  shipment  of  goods  caused 
by  a  strike  of  its  employees,  who  re- 
fused to  work,  where  it  exercised 
reasonable  diligence  to  avert  the 
strike  and  save  its  patrons  from 
losses;  a  servant  no  longer  being  an 
employee  when  he  strikes.  Warren 
et  al.  v.  Portland  Terminal  Co.,  (Me. 
1922),  116  Atl.  411. 

A  terminal  company  which  owned 
and  operated  wharves  and  a  line  of 
railroad,  and  filed  with  the  Public 
Utilities  Commission  a  rate  for  dis- 


charging coal  from  ships,  was  bound 
to  discharge  a  cargo  of  coal  tendered 
and  to  transport  it  on  its  railroad 
within  a  reasonable  time,  but,  where 
there  was  a  strike  of  its  employees, 
it  was  not  necessarily  bound  to  dis- 
charge the  coal  in  a  time  which 
would  have  been  reasonable  under 
normal  conditions,  though  tt  was 
obliged  to  use  reasonable  diligence 
to  prevent  the  occurrence  of  the 
strike  and  to  minimize  its  inherent 
consequenses,  and  to  inform  charter- 
er of  ship  which  was  responsible  for 
demurrage  of  the  fact  of  the  strike, 
and  to  keep  it  informed  in  relation 
to  it,  so  as  to  give  it  a  reasonable 
opportunity  to  protect  itself.  War- 
ren et  al.  v.  Portland  Terminal  Co., 
(Me.  1922),  116  Atl.  411. 

Act  of  terminal  company's  agent  in 
accepting  report  of  captain  of  ship 
and  indorsing  his  bill  of  lading,  which 
indorsement  signified  that  'defend- 
ant (terminal  company)  accepted  its 
obligation  as  a  public  service  cor- 
poration as  aforesaid  to  notify  the 
captain  to  dock  his  vessel  (in  its 
turn)  and  to  discharge  said  vessel,* 
was  not  equivalent  to  a  receipt  of  the 
coal  for  transportation,  but  was 
merely  the  acknowledgment  of  a 
tender,  and  not  tantamount  to  a  re- 
ceipt of  the  cargo.     Warren  et  al. 
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carrier  operating  wharves  and  a  connecting  line  of  railroad  was 
lacking  in  diligence  in  discharging  coal  from  a  ship,  in  that  it 
could  but  would  not,  stop  a  strike  of  longshoremen  by  re-em- 
ploying a  man  justifiably  discharged  for  insolence  and  insubor- 
dination.10 


v.    Portland    Terminal    Co.,     (Me. 
1922),  116  Atl.  411. 

10.  In  Warren  et  al.  v.  Portland 
Terminal  Co.,  (Me.  1922),  116  Atl.  411, 
the  court  said :  "The  plaintiffs,  S.  D. 
Warren  &  Co.,  paper  manufacturers, 
are  a  partnership,  with  mills  at  Cum- 
berland Mills  and  elsewhere.  The  de- 
fendant owns  and  operates  wharves 
in  Portland  and  a  line  or  railroad 
between  its  wharves  and  Cumber- 
land Mills.  Its  wharves  are  equipped 
with  apparatus  for  discharging  coal 
and  other  merchandise  from  ships. 
Its  tariff  schedule  which  as  a  public 
service  corporation  it  has  filed  with 
the  Public  Utilities  Commission  pro- 
vides, among  other  things,  a  rate 
for  discharging  coal.  On  August  27, 
1917,  the  ship  Binghampton  arrived 
at  Portland  with  a  cargo  of  coal 
consigned  to  the  plaintiffs  and  de- 
stined for  Cumberland  Mills.  Under 
the  contract  of  carriage  between  the 
plaintiffs  and  the  shipowners  four 
days  were  allowed  for  loading  and 
discharging.  Beyond  such  time  de- 
murrage at  a  stipulated  rate  was  pro* 
vided  for;  2  days  12 y2  hours  of  the 
time  remained  for  discharging.  The 
ship  was  not  unloaded  until  Septem- 
ber 10th.  The  plaintiffs  thereupon 
became  liable  and  paid  to  the  ship- 
owners as  demurrage  the  sum  of 
$7,208.81,  and,  claiming  that  the  de- 
fendant was  under  obligation  to  dis- 
charge the  cargo,  and  that  it  was  re- 
sponsible for  the  delay,  they  have 
brought  this  suit  to  recover  the  sum 
paid  the  shipowners   as  demurrage. 


It  is  unquestioned  that  on  the  day  of 
the  ship's  arrival  the  cargo  was 
tendered  to  the  defendant  for  dis- 
charge and  transportation  to  Cum- 
berland Mills.  Admitting  its  obliga- 
tion to  discharge  the  ship,  and  that 
under  ordinary  conditions  the  unload- 
ing would  have  been  completed  on 
August  31st,  the  defendant  says  that 
the  delay  until  September  10th  was 
entirely  due  to  a  longshoremen's 
strike  for  which  it  is  not  responsible. 
Thereupon  the  plaintiffs  reply  that, 
notwithstanding  the  delay  was  due 
to  a  strike,  the  defendant  is  re- 
sponsible for  all  damages.  Numerous 
authorities  treat  of  the  liability  of 
common  carriers  that  have  received 
goods  for  transportation.  In  such 
cases  the  liability  is  that  of  insurers. 
Nothing  will  excuse  failure  to  trans- 
port such  merchandise  safely  except 
act  of  God  or  public  enemies,  in- 
herent defects  in  the  merchandise,  or 
fault  of  the  shipper.  Carriers  are 
also  bound  to  transport  such  mer- 
chandise promptly.  But  the  carrier 
is  not  an  insurer  of  prompt  trans- 
portation. Its  duty  is  that  of  reason- 
able diligence.  For  mere  delay,  not 
affecting  the  safety  of  the  merchan- 
dise transported,  there  is  no  liability 
if  due  diligence  is  proved.  'In  cases 
like  the  present,  for  delay  in  receiv- 
ing and  carrying  the  goods,  the  car- 
rier is  not  an  insurer.'  Railway  Co. 
v.  Hollowell,  65  Ind.  194,  32  Am, 
Rep.  67;  The  Richland  Queen,  254 
Fed.  668,  166  C  C  A.  166;  Ecton 
v.    Chicago    Railway    Co.,    125    Ma 
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App.  223,  102  S.  W.  575;  Geismer 
v.  Lake  Shore  R.  Co.,  102  N.  Y. 
563,  7  N.  E.  828,  55  Am.  Rep.  837; 
Railway  Co.  v.  Thompson  (Tex.  Cv. 
App.)  103  S.  W.  684;  Railroad  Co. 
v.  Cheatwood,  14  Ala.  App.  175,  68 
South.  722;  Railway  Co.  v.  Hurst 
(Tex.  Gv.  App.)  135  S.  W.  599; 
Bacon  v.  Railway  Co.,  155  111.  App. 
43;  10  Corpus  Juris,  283.  The  car- 
rier must  'exercise  reasonable  care 
and  diligence  *  *  *  to  transport 
in  a  reasonable  time,  without  unneces- 
sary delay.'  Johnson  v.  Railroad,  HI 
Me.  266,  88  Atl.  988;  Young  v.  Rail- 
road Co.,  113  Me.  116.  93  Atl.  4a 
With  greater  reason  the  liability  of  a 
carrier  is  not  that  of  insurer  where 
the  merchandise,  though  tendered  to, 
has  not  been  received  by  it.  Ancient- 
ly the  liability  of  a  common  carrier, 
like  that  of  any  other  bailee,  de- 
pended upon  proof  of  negligence. 
Difficulties  encountered  by  plaintiff 
in  making  this  proof  induced  the 
adoption  of  a  stricter  rule  making 
the  liability  of  a  common  carrier,  in- 
trusted with  goods  for  shipment,  a 
qualified  insurance  liability.  This 
rule  has  never  been  so  far  extended 
as  to  impose  an  insurer's  liability  up- 
on a  carrier  in  respect  to  goods  not 
intrusted  to  it.  In  such  cases  care 
and  diligence  are  the  tests.  But  the 
plaintiffs  argue  that,  while  all  this 
may  be  true  where  delay  is  due  to 
such  causes  as  accident  or  freight 
congestion,  it  is  not  true  of  strikes 
causing  delay.  A  strike  it  is  urged 
is  the  act  of  the  carrier's  servants, 
and  for  these  acts  it  is  responsible. 
It  is  true,  of  course,  that  a  master 
is  charged  with  responsibility  for  the 
acts  of  its  employee"  within  the  scope 
of  his  employment.  But  refusal  to 
be  employed  is  not  within  the  scope 
of  his  employment.    A  servant  may 


or  may  not  be  justified  in  refusing 
to  work,  but  his  refusal  is  not  a  part 
of  his  work.  Moreover,  when  an 
employee,  without  the  consent  of  his 
employer,  strikes  and  refuses  to  re- 
turn to  his  work,  he  is  no  longer  an 
employee.  Hutchinson  on  Carriers 
(2d  Ed.)  §  334;  Geismer  v.  Railway 
Co.,  102  N.  Y.  570,  7  N.  E.  828,  55 
Am.  Rep.  837;  Railway  Co.  v. 
Hollowell,  65  Ind.  195,  32  Am.  Rep. 
68.  Some  authorities  support  the 
plaintiff's  contention  that  a  'peace- 
able strike'  cannot  be  a  good  defense 
to  an  action  against  a  carrier  for  de- 
lay in  transporting  goods  instrusted 
to  it  for  carriage.  Strikes  accom- 
panied by  violence  will,  but  peaceable 
strikes  will  not,  so  these  cases  say, 
excuse  a  carrier's  delay  in  carrying 
merchandise  received  by  it  for  trans- 
portation. Note  35  L.  R.  A.  625, 
and  citations.  The  opinions  in  these 
cases  must  be  based  upon  one  of  two 
theories:  (1)  That  one  who  has  been 
an  employee,  but  who  has  struck  and 
refused  to  return  to  his  work,  is  still 
an  employee  for  whose  conduct  the 
employer  is  responsible;  or  (2)  That 
a  common  carrier's  implied  contract 
of  insurance  applies  not  only  to  safe- 
ty, but  to  promptness  of  transporta- 
tion, and  (if  applicable  to  the  case 
at  bar)  extends  not  only  to  goods  re- 
ceived for  carriage,  but  to  those 
tendered,  though  not  received.  We 
think  that  neither  of  these  theories 
is  sound.  With  actions  upon  express 
contracts  we  are  not  concerned,  nor 
are  we  concerned  with  actions  for 
less  of  or  injury  to  goods  in  trans- 
it for  which  the  law  makes  the  car- 
rier liable  as  insurer.  To  such 
actions  strikes  cannot  be  interposed 
as  a  defense.  For  damages  caused 
by  mere  delay  a  carrier  is  responsi- 
ble  only  when   it   fails   to  exercise 
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reasonable  diligence  and  care.  It 
must  exercise  reasonable  diligence  in 
supplying  itself  with  suitable  and 
sufficient  facilities  and  employees,  in 
averting  strikes,  and  saving  its 
patrons  from  strike  losses.  If  it 
performs  this  duty  it  cannot  be  held 
liable  through  having  imputed  to  it 
die  fault  of  persons,  once  its  ser- 
vants, who  have  by  striking  put  an 
end  to  the  relation  of  master  and 
servant  The  only  case  called  to  our 
attention  where  a  strike  was  set  up 
as  a  defense  to  an  action  against  a 
carrier  for  refusal  to  receive  goods 
for  transportation  is  Murphy  Hard- 
ware Co.  v.  Railway  Co.,  ISO  N.  C 
703,  64  S.  E.  873,  22  L.  R.  A.  (N. 
S.)  1200,  17  Ann  Cas.  481.  In  this 
case  certain  cattle  were  tendered 
for  shipment.  The  railroad  company 
refused  to  receive  them  because  of 
a  strike  on  its  road.  No  violence  or 
intimidation  was  claimed.  The  action 
was  to  recover  a  statutory  penalty, 
but  the  court  says  that  the  statute 
was  'enacted  in  aid  of  the  common 
law.'  The  presiding  justice  ruled 
that  'the  defense  pleaded  cannot 
avail  the  defendant  even  if  true/ 
This  was  held  by  the  full  court  to  be 
error.  A  new  trial  was  granted.  We 
hold  that  the  defendant  was  bound 
to  discharge  the  cargo  of  coal  and 
to  transport  it  to  Cumberland  Mills 
within  a  reasonable  time.  What  a 
reasonable  time  is  depends  upon  the 
'circumstances  of  the  particular  case.' 
Johnson  v.  Railroad,  111  Me.  263, 
88  Atl.  988;  Empire  Co.  v.  Philadel- 
phia Co.  77  Fed.  919,  23  C  C.  A. 
564,  35  L.  R.  A.  623 ;  10  Corpus  Juris, 
286.  The  defendant  was  not  neces- 
sarily bound  to  discharge  the  coal  in 
a  time  that  would  have  been  reason- 
able under  normal  conditions.  Em- 
pire Co.  v.  Philadelphia  Co.,  supra; 


In  re  2,098  Tons  of  Coal,  135  Fed. 
320,  67  C  C  A.  671;  Hick  v.  Ray* 
mond,  2  Q.  B.  626;  Marshall  v.  Mc- 
Near  (D.  C.)  121  Fed.  42a  It  was 
under  obligation  to  use  reasonable 
diligence  to  prevent  the  occurrence 
of  the  strike  and  to  minimize  its 
injurious  consequences.  It  was  bound, 
moreover,  to  inform  the  plaintiffs  of 
the  fact  of  the  strike  and  to  keep 
them  informed  in  relation  to  it,  while 
the  discharge  was  delayed  so  as  to 
give  the  plaintiffs  every  reasonable 
opportunity  to  protect  themselves 
from  loss.  Eastern  Railway  Co.  v. 
Littlefield,  237  U.  S.  145,  35  Sup.  Ct 
489,  59  L.  Ed.  878.  Turning  to  the 
facts  in  the  instant  case  and  apply- 
ing the  above  principles  thereto,  we 
find  that  the  cargo  of  coal  was  not 
received  by  the  defendant  It  was 
tendered,  but  in  no  part  received,  un- 
til about  September  10th,  when  it 
was  promptly  discharged.  Until 
then  it  remained  in  the  custody  of 
the  plaintiffs  in  their  chartered  ship. 
It  could  have  been  taken  by  them 
to  any  other  dock  or  port.  The  de- 
fendant had  no  claim  or  lien  upon  it. 
We  do  not  find  that  the  defendant 
failed  to  exercise  diligence.  It  was 
diligent  in  its  efforts  to  bring  the 
strike  to  an  end  and  to  minimize  the 
injury  caused  by  it.  Timely  notice 
of  the  delay  and  the  cause  of  it  was 
given  to  the  plaintiffs.  The  details 
of  the  strike  are  recited  at  length 
in  the  agreed  statement  They  may 
foe  thus  summerized:  Very  soon 
after  the  arrival  of  the  Binghampton 
had  been  reported  one  of  the  de- 
fendant's employees,  a  man  named 
Barry,  was  discharged  for  insolence 
and  insubordination.  His  discharge 
was  unquestionably  justified.  By  rea- 
son of  this  discharge,  at  about  10 
o'clock  on  the  morning  of  the  same 
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day,  August  27th,  all  of  the  defend- 
ant's employees  on  wharf  No.  2  and 
all  trimmers  on  wharf  No.  1  went 
out  on  strike.  A  contract  was  then 
in  force  between  the  defendant  and 
Local  Union,  No.  861,  International 
Longshoremen's  Union,  of  which  the 
strikers  were  members,  wherein  it 
was  agreed  that  in  case  of  any  con- 
troversy or  misunderstanding  'the 
men  shall  continue  to  work,'  and  the 
misunderstanding,  controversy  o  r 
grievance  adjusted  or  arbitrated. 
Application  was  made  to  the  Local 
Union  and  a  conference  had  with  a 
committee,  but  the  men  did  not  re- 
turn to  their  work.  Then,  upon  ap- 
plication, one  William  F.  Dempsey, 
secretary-treasurer  of  the  Atlantic 
Coast  Division,  International  Long- 
shoremen's Union,  came  to  Port- 
land, and  upon  investigation  disap- 
proved the  conduct  of  the  men  and 
ordered  them  to  return  to  their  work. 
They  still  refused  to  return.  The 
case  shows  that  the  plaintiffs  did  all 
in  their  power  to  procure  an  op- 
portunity to  discharge  said  vessel 
at  some  other  dock  in  Portland,  and 
that  defendant,  in  order  to  aid  the 
plaintiffs,  made  arrangements  for  un- 
loading at  another  wharf,  but  this 
arrangement  failed,  inasmuch  as  the 
workmen  upon  the  other  dock,  being 
in  sympathy  with  the  defendant's 
striking  employees,  refused  to  dis- 
charge the  ship.  The  agreed  state- 
ment goes*  on  to  say:  'Whereupon, 
on  August  31,  1917,  said  defendant 
employed  other  men  to  take  the 
places  of  the  employees  who  had 
walked  out,  known  as  strike  breakers, 
and  endeavored  to  the  best  of  its 
ability  to  continue  the  operation  of 
it3  said  coal-discharging  facilities; 
that  said  strike  breakers,  assisted  by 
the  local  employees  on  wharf  No.  1, 


were  unable  to  perform  the  opera- 
tions of  said  wharves  in  a  normal 
and  satisfactory  manner,  thereby 
greatly  delaying  and  curtailing  the 
operations  which  said  defendant 
could  conduct  in  upon  its  said 
wharves;  that  various  attempts  to 
settle  said  misunderstanding  between 
said  defendant  and  the  members  of 
Local  861  were  made,  finally  result- 
ing in  definite  conclusion  that  said 
Barry  was  wholly  in  the  wrong  in 
his  altercation  with  said  superin- 
tendent of  wharves,  whereupon  the 
members  of  said  Local  861  returned 
to  work,  which  was  September  10, 
1917.  The  ship  was  not  unloaded 
until  September  10th.  In  the  mean- 
time the  plaintiffs,  by  reason  of  the 
conditions  of  the  charter  party,  had 
incurred  a  heavy  liability.  But  we 
think  that  the  defendant  exercised 
reasonable  diligence,  and  in  view  of 
the  unusual  conditions  discharged 
the  ship  in  a  reasonable  time.  On 
the  morning  of  August  27th,  before 
the  strike  began,  the  captain  of  the 
Binghampton  reported  to  the  de- 
fendant and  presented  his  bill  of 
lading.  The  defendant's  agent  ac- 
cepted the  report  and  indorsed  on  the 
bill  of  lading  the  day  and  hour  of  its 
presentation.  It  is  agreed  that  the 
indorsement  signified:  'That  the  de- 
fendant accepted  its  obligation  as  a 
public  service  corporation  as  afore- 
said to  notify  the  captain  to  dock 
his  vessel  (in  its  turn)  and  to  dis- 
charge said  vessel.'  It  is  contended 
that  the  dorsement  was  equivalent 
to  a  receipt  of  the  coal  for  trans- 
portation. We  think  that  it  did  not 
have  this  effect.  It  entitled  the  ship 
to  its  regular  turn  with  others  at  the 
discharging  dock.  It  was  the 
acknowledgment  of  a  tender.  It  was 
not  tantamount  to  a  receipt  of  the 
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coal.  The  plaintiffs  argue  that  the 
defendant  did  not  employ  strike 
breakers  until  the  lapse  of  four  days 
after  the  strike  began,  and  in  this 
respect  failed  to  exercise  reasonable 
diligence.  But  the  employment  of 
strike  breakers  often  aggravates  and 
prolongs  a  strike.  It  may  be  wise  to 
first  try  other  means.  This  the  de- 
fendant did.  It  appealed  to  the  Local 
Union,  with  which  it  had  an  agree- 
ment that  in  case  of  differences  'the 
men  shall  continue  to  work.'  It  then 
appealed  to  the  International  Union, 
and  was  sustained  by  its  official  It 
then  employed  strike  breakers.  It 
is  not  shown  that  the  defendants 
failed  to  exercise  reasonable  dili- 
gence either  before  or  after  August 
31st  The  plaintiff's  counsel  urges 
that  the  defendant  could  at  any  time 
have  put  a  stop  to  the  strike  by  re- 
employing the  man  Barry,  who  was 
justifiably  discharged  for  insolence 
and  insubordination.  The  application 
by  the  defendant  of  its  disciplinary 


measure  was  proper  enough,  the 
plaintiffs  say,  but  ill-timed.  The  de- 
fendant should  have  waited  until 
the  Binghampton  was  discharged  so 
that  the  expense  and  loss  would  fall 
upon  itself  rather  than  upon  the 
plaintiffs.  This  reasoning  is  plausible, 
but  unsound.  In  a  few  days  the 
plaintiffs  would  have  had  their  coal 
at  Cumberland  Mills,  but  somebody 
would  have  been  tendering  merchan- 
dise for  transportation.  The  reason- 
ing of  the  plaintiffs,  if  carried  to 
its  logical  conclusion,  would  almost, 
if  not  quite,  make  a  railroad  com- 
pany, however  blameless  in  the  case 
of  any  strike,  however  causeless, 
liable  not  only  to  loss  of  its  income, 
not  only  for  damage  to  all  whose 
merchandise  had  been  received  or 
tendered  for  carriage,  but  liable  for 
all  injuries  sustained  by  the  publk 
through  interruption  of  traffic  We 
think  that  this  is  not  the  law.  Judg- 
ment for  defendant" 
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CHAPTER  VII. 

FILING  OF  CLAIM 

Notice  of  Loss.  A  shipper  is  not  barred  from  maintaining 
a  suit  against  the  carrier  to  recover  for  a  loss  to  an  interstate 
shipment  of  live  stock  occasioned  by  the  carrier's  negligence, 
because  he  did  not  file  his  claim  with  the  carrier  within  four 
months,  as  provided  by  the  live  stock  contract;  the  federal  In- 
terstate Comerce  Act  providing  that  no  such  notice  shall  be  re- 
quired in  such  case  as  a  condition  precedent  to  recovery.1  But 
where  a  bill  of  lading  contained  limitations  on  the  time  for  giv- 
ing notice,  filing  of  claim,  and  commencement  of  suit,  all  valid 
under  the  statute,  a  failure  to  act  within  the  time  so  limited  is  a 
bar  to  recovery  against  the  carrier  except  for  negligence,  either 
through  delay,  or  in  loading  or  unloading,  or  in  transit.2 


1.  Talbott  v  Payne,  (W.  Va. 
1922),  111  S.  E.  328. 

2.  Gillette  Safety  Razor  Co.  v 
Davis,  278  Fed  864. 

Claimant  shipped  safety  razors  by 
express  from  Boston,  Mass.  to  New 
York,  which  was  stolen  prior  to  de- 
livery. Suit  was  brought  within  two 
years  from  the  the  time  of  the  loss, 
but  a  claim  was  not  made  within  four 
months,  as  required  by  the  contract 
of  shipment  The  court  said  p.  865: 
"The  case  was  tried  by  the  court  up- 
on an  agreed  statement  of  facts,  no 
other  evidence  being  taken,  with  the 
right  in  the  court  to  draw  inferences 
therefrom  and  make  findings  thereon. 
In  the  District  Court  it  was  found: 
That  the  goods  in  question,  for  loss 
of  which  this  action  is  brought,  were 
received  by  the  defendant  for  trans- 
portation from  Boston  to  New  York 


under  a  bill  of  lading  which  in  legal 
effect  embodied  the  terms  and  pro- 
visions of  the  established  form.  The 
goods  reached  the  defendant's  re- 
ceiving platform  in  New  York,  from 
which  they  would,  in  the  ordinary 
course  of  business,  have  been  loaded 
on  trucks  for  delivery  to  the  con- 
signee, but  they  were  stolen  from 
the  platform  before  being  placed 
upon  the  trucks.'  It  also  found  that 
at  the  time  of  the  theft  the  goods 
were  not  being  loaded  or  unloaded, 
and  that  the  theft  was  not  due  to 
negligence  on  the  part  of  the  defend- 
ant It  also  appeared  that  the  goods 
were  received  by  the  defendant  for 
transportation  to  New  York  March 
11,  1919,  and  that  a  reasonable  time 
for  their  delivery  to  the  plaintiff  in 
New  York  was  not  later  than  March 
15,  and  that  the  4  months  allowed 
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under  the  agreement  contained  in 
section  7  of  the  bill  of  lading  and 
the  Act  of  March  4,  1915  (38  Stat 
1196,  e.  176,  §  1  [Comp.  St  §§  8592, 
8604a]),  within  which  the  plaintiff 
should  have  given  notice  of  claim 
to  the  defendant,  expired  July  15, 
1919,  without  the  plaintiff  having 
given  such  notice.  In  the  argument 
of  the  case  the  plaintiff  took  two 
positions:  (1)  That  the  loss  or  dam- 
age occurred  while  the  merchandise 
was  being  unloaded,  and  that,  if  so, 
under  the  terms  of  section  7  of  the 
bill  of  lading  and  the  proviso  of 
the  Act  of  March  4,  1915,  the  plain- 
tiff was  entitled  to  recover  in  con- 
tract without  showing  that  the  un- 
loading was  carelessly  or  negligently 
done  and  without  proof  of  notice; 
and  (2)  that  it  is  entitled  to  recover 
on  the  counts  in  tort  for  negligence, 
though  no  notice  was  given,  it  ap- 
pearing that  the  defendant  had  re- 
ceived the  goods  for  transportation 
and  had  failed  to  deliver  them;  that 
failure  to  deliver  was  not  only  pre- 
sumptive evidence,  of  negligence,  but, 
in  view  of  the  state  of  the  evidence, 
was  conclusive  proof  of  it.  The 
provisos  of  the  Act  of  March  4,  1915, 
authorizing  the  provisions  of  section 
7  of  the  bill  of  lading,  read  as  fol- 
lows: 'Provided  further,  that  it 
shall  be  unlawful  for  any  such  com- 
mon carrier  to  provide  by  rule,  con- 
tract, regulation,  or  otherwise  a 
shorter  period  for  giving  notice  of 
claims  than  ninety  days  and  for  the 
filing  of  claims  for  a  shorter  period 
than  four  months,  and  for  the  in- 
stitution of  suits  than  two  years: 
Provided,  however,  that  if  the  loss, 
damage,  or  injury  complained  of  was 
due  to  delay  or  damage  while  being 
loaded  or  unloaded,  or  damaged  in 
transit  by  carelessness  or  negligence, 


then  notice  of  claim  nor  filing  of 
claim  shall  be  required  as  a  condi- 
tion precedent  to  recovery.'  Comp. 
St.  §  8604a.  'In  the  provisions  of 
the  act  preceding  the  provisos  a 
carrier,  on  receiving  property  for 
interstate  transportation,  is  required 
to  issue  a  receipt  or  bill  of  lading 
therefor  and  is  made — liable  to  the 
lawful  holder  thereof  for  any  loss, 
damage,  or  injury  to  such  property 
caused  by  it  by  any  common  carrier 
*  *  *  to  which  such  property  may 
be  delivered/  etc  'Reading  the 
second  above  quoted  proviso  in  con- 
nection with  the  language  contained 
in  the  preceding  provisions  of  the 
act,  it  is  apparent  that  its  true  read- 
ing is:  That  if  the  loss,  damage  or 
injury  complained  of  was  due  to  de- 
lay [in  the  delivery  of  such  prop- 
erty] or  [it  was]  damage [d]  while 
being  loaded  or  unloaded  or  dam- 
aged in  transit  by  carelessness  or  neg- 
ligence, then  no  notice  of  claim  nor 
filing  of  claim  shall  be  required  as  a 
condition  precedent  to  recovery.' 
Thus  read  it  is  clear  that  Congress 
intended  by  the  language  of  the  act 
that  the  carrier  should  be  responsible 
for  loss  occasioned  the  consignee  by 
the  carrier's  negligent  delay,  neg- 
ligence in  loading  or  unloading,  and 
negligence  in  transit  In  other  words 
the  liability  imposed,  where  the  re- 
quired notice  is  not  given,  is  for 
negligence,  and  as  to  these  matters 
it  differs  in  no  material  respect  from 
the  liability  of  a  warehouseman,  who 
is  liable  for  negligence  only.'  South- 
ern Railway  Co.  v.  Prescott,  240  U. 
S.  632,  640,  36  Sup.  Ct  469,  60  L.  Ed. 
836.  'At  common  law  carrier  was 
liable  for— 'any  loss  or  damage 
which  resulted  from  human  agency, 
or  any  cause  not  the  act  of  God, 
or     the     public     enemy.'      Adams 
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Express  Co.  v.  Croninger,  266  U. 
S.  491,  509,  33  Sup.  Ct.  148,  153 
(57  L.  Ed.  314,  44  L.  R.  A.  [N. 
S.]  257).  "Under  section  7  of  the 
bill  of  lading,  as  authorized  by  the 
Act  of  March  4,  1915,  the  carrier  is 
liable  for  any  loss  or  damage  result- 
ing from  human  agency,  or  some 
cause  not  an  act  of  God  or  the  pub- 
lic enemy,  in  case  the  consignee  has 
given  notice  in  writing  of  a  claim 
of  loss  within  four  months  after  de- 
livery of  the  property,  or,  in  case  of 
failure  to  make  delivery,  has  given 
such  notice  within  four  months  after 
a  reasonable  time  for  delivery  has 
elapsed.  And  if  the  consignee  has 
failed  to  give  the  requisite  notice, 
the  carrier  is  liable  for  negligent 
delay,  if  any,  in  delivering  the  prop- 
erty, or  negligence  wEuVloading  or 
unloading  it  or  in  transit,  resulting 
in  the  consignee's  loss.  The  plain- 
tiff, however,  claims  that,  inasmuch 
as  it  appears  that  the  goods  in  ques- 
tion were  intrusted  to  the  defendant 
for  transportation  and  that  they  were 
never  delivered  to  the  plaintiff,  it  is 
to  be  presumed  from  the  fact  of 
nondelivery  that  the  plaintiff's  loss 
was  due  to  the  defendant's  negligence 
in  unloading  the  goods  or  while  they 
were  in  transit.  But  the  answer  to 
this  contention  is  that  while  it  was 
the  duty  of  the  defendant  to  have 
delivered  the  goods  upon  demand 
and  its  failure  to  do  so,  without  ex- 
cuse, is  at  common  law  regarded  as 
making  a  prima  fade  case  of  neg- 
ligence, the  fact  of  nondelivery  does 
not  suffice  to  show  neglect  where  it 
appears  that  the  goods  were  stolen 
and  the  circumstances  attending  the 
theft,  if  shown,  do  not  authorize  an 
inference  of  lack  of  reasonable  pre- 
caution.    Under  such  circumstances 


the  plaintiff,  being  the  party  assert- 
ing negligence,  has  the  burden  of 
establishing  it  and  must  go  forward 
with  the  evidence.  The  burden  does 
not  shift.'  Southern  Railway  Co.  v. 
Prescott,  240  U.  S.  632,  640,  36  Sup. 
Ct.  469,  473,  (60  L.  Ed  836).  In 
that  case  the  court,  in  dealing  with 
a  similar  question,  said :  'It  was  ex- 
plicitly provided  that  in  case  the 
property  was  not  removed  within 
the  specified  time  it  should  be  kept 
subject  to  liability  'as  warehouseman 
only.'  The  railway  company  was 
therefore  liable  only  in  case  of  neg- 
ligence. The  plaintiff,  asserting 
neglect,  had  the  burden  of  establish- 
ing it.  This  burden  did  not  shift. 
As  it  is  the  duty  of  the  warehouse- 
man to  deliver  upon  proper  demand, 
his  failure  to  do  so,  without  excuse, 
has  been  regarded  as  making  a  prima 
facie  case  of  negligence.  If,  how- 
ever, it  appears  that  the  loss  is  due 
to  fire,  that  the  fact  in  itself,  in  the 
absence  of  circumstances  permitting 
the  inference  of  lack  of  reasonable 
precautions,  does  not  suffice  to  show 
neglect,  and  the  plaintiff  having  the 
affirmative  of  the  issue  must  go  for- 
ward with  the  evidence.  *  *  *  In 
the  present  case,  it  is  undisputed  that 
the  loss  was  due  to  fire  which  de- 
stroyed the  company's  warehouse 
with  its  contents  including  the  prop- 
erty in  question.  The  fire  occurred 
in  the  early  morning  when  the  depot 
and  warehouse  were  closed.  The 
cause  of  the  fire  did  not  appear,  and 
there  was  nothing  in  the  circum- 
stances to  indicate  neglect  on  the 
part  of  the  railway  company.  See 
Washburn-Crosby  Co.  v.  Johnston  & 
Co.,  125  Fed.  273,  60  C  C.  A.  187; 
Cau  v.  Texas  &  Pacific  Railway,  194 
U.  S.  427,  24  Sup.  Ct.  663,  48  L.  Ed. 
1053;  10  Corpus  Juris,  p.  377.    Here 
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Manner  and  Form  of  Giving  Notice.8 


the  circumstances  attending  the  theft, 
to  the  extent  that  they  were  shown, 
did  not  authorize  an  inference  of 
fault  on  the  part  of  the  defendant 
and,  the  plaintiff  having  failed  to  in- 
troduce evidence  from  which  such  in- 
ference could  be  drawn,  the  court 
below  did  not  err  in  holding  that 
the  defendant  was  without  fault." 
And  reversed  the  judgment  in  favor 
of  the  claimant 

While  a  stipulation  in  a  contract 
for  the  shipment  of  live  stock  that 
•before  the  property  is  removed  from 
the  possession  of  the  carrier  or 
nvngled  with  other  property,  the  ship- 
per, owner  or  consignee  shall  inform 
in  writing  the  delivering  carrier  of 
any  njury  to  the  property,'  is  reason- 
able and  valid,  so  that,  in  the  absence 
of  any  express  or  implied  waiver  of  it 
by  the  carrier,  a  recovery  could  not 
be  legally  had  from  the  carrier  for 
such  an  injury,  where  the  evidence 
shows  that  the  plaintiff  did  not  com- 
ply with  the  stipulation  (Southern 
Ry.  Co.  v.  Tollerson,  129  Ga.  647,  59 
S.  E  799;  Roberts  v.  Ga.,  etc,  Ry. 
Co.,  10  Ga.  App.  100,  72  S.  E  942),  * 
yet  where  the  plaintiff  does  not  sue 
upon  the  express  contract  of 
affreightment,  but  brings  his  action 
in  tort,  and  where  it  is  the  carrier 
who  sets  up  by  its  plea  and  intro- 
duces in  evidence  the  bill  of  lading 
with  its  stipulation  as  to  notice,  the 
burden  of  proof  lies  upon  the  carrier 
to  sustain  its  affirmative  plea  and  de- 
fense by  showing  the  failure  of  the 
plaintiff  consignee,  the  shipper  andj 
the  owner,  to  give  the  notice  thusS 
required.  Southern  Ry.  Co.  v.l 
Bunch,  27  Ga.  App.  689,  109  S.  E.| 
523.    The  carrier  here  failed  to  offe 


such  proof.'  Payne,  Agent,  v.  Dun- 
can &  Nekns  (Ga.  1922),  111  S.  E. 
209.  (Cummins  Amendment  not  in- 
volved). 

~3.  Where  a  contract  of  shipment 
made  by  a  shipper  with  a  common 
carrier  provides  that  "Except  where 
the  loss,  damage,  or  injury  complain- 
ed of  is  due  to  delay  or  damage  while 
being  loaded  or  unloaded,  or  dam- 
aged in  transit  by  carelessness  or 
negligence,  as  conditions  precedent 
to  recovery  claims  must  be  made  in 
writing  to  the  originating  or  deliver- 
ing carrier  within  four  months  after 
delivery  of  the  property,  or,  in  case 
of  failure  to  make  delivery,  then 
within  four  months  after  a  reason- 
able time  for  delivery  has  elapsed," 
and  where  the  shipper  attempts, 
within  the  required  time,  to  file  a 
claim  with  one  of  the  carriers  for 
loss  or  damage  of  the  property 
shipped,  and  is  prevented  from  filing 
the  claim  by  the  act  of  the  carrier 
in  telling  him  that  the  consignee  and 
not  the  shipper,  is  the  proper  person 
to  file  the  claim,  the  shipper  has  not, 
by  reason  of  his  failure,  on  account 
of  the  act  of  the  carrier,  to  file  his 
claim  in  writing  within  the  required 
time,  violated  the  provisions  of  the 
contract,  and,  while  the  carrier  can- 
not waive  the  provisions  in  the  con- 
tract, it  is  nevertheless,  without  hav- 
ing waived  its  right  to  exact  a  com- 
pliance by  the  shipper  with  the  pro- 
visions of  the  contract,  estopped  by 
its  conduct  from  defending  a  suit  by 
the  shipper,  upon  the  ground  that  no 
claim  in  writing  had  been  filed  with- 
in the  time  required  by  the  contract 
Pope  v  American  Ry.  Express  Co. 
(Ga.  1922),  110  S.  E.  514. 
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Limitation  of  Liability.  The  Interstate  Commerce  Commis- 
sion, assuming  to  act  under  the  Interstate  Commerce  Act,  which 
provides,  among  other  things,  full  compensation  to  an  inter- 
state shipper  for  loss  of  or  damage  to  goods  shipped,  except  as 
to  certain  character  of  goods,  as  to  which  the  Commission  is 
given  power  to  authorize  the  carriers  to  maintain  rates,  de- 
pending upon  the  value  of  the  property  shipped,  declared  or 
agreed  on  in  writing  by  the  shipper,  as  the  released  value 
of  the  property,  in  which  case  such  declaration  or  agreement 
shall  have  no  other  effect  than  to  limit  recovery  to  an  amount 
not  exceeding  the  value  so  declared,  and  to  establish  rates 
varying  with  such  declared  value,  authorized  express  com- 
panies to  issue  for  all  interstate  shipments  a  uniform  receipt, 
with  a  blank  space  therein  for  the  insertion  of  such  de- 
clared or  released  value,  containing  a  stipulation  that  "if  the 
shipper  desires  to  release  the  value  to  $50  for  any  shipment 
of  100  pounds  or  less,  or  not  exceeding  50  cents  per  pound  ac- 
tual weight,  for  any  shipment  in  excess  of  100  pounds,  the 
value  may  be  released  by  inserting  'Not  exceeding  $50/  or 
'not  exceeding  50  cents  per  pound/  in  which  case  the  com- 
pany's liability  is  limited  to  an  amount  not  exceeding  the 
value  so  declared  or  released/'  and  also  a  stipulation  that  "the 
company  will  not  pay  over  $50  in  case  of  loss  or  50  cents  per 
pound  actual  weight  for  any  shipment  in  excess  of  100  pounds, 
unless  a  greater  value  is  declared  and  charges  for  such  greater 
value  paid,"  and  in  accordance  with  such  authority  such  a  re- 
ceipt was  adopted  and  used  by  the  express  companies.  Held, 
that  the  former  stipulation  was  a  substantial  compliance  with 
said  statute,  and  in  so  far  as  the  latter  stipulation  conflicted 
therewith  the  same  was  unauthorized,  the  purpose  of  the  statute 
as  amended  by  the  second  Cummins  Amendment  being  to  af- 
ford the  shipper  full  value  for  any  loss  suffered  by  him  un- 
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less  he  chooses  to  take  the  initiative  by  declaring  a  released 
value  in  writing;  that  the  shipper  is  given  the  active,  con- 
scious choosing  whether  he  will  pay  the  lower  rate  and  recover 
less  than  full  value,  and,  if  he  so  elects,  he  sets  out  in  such  re- 
ceipt the  released  value,  and  on  the  other  hand,  if  he  is  silent 
either  from  choice  or  ignorance,  he  pays  the  higher  rate,  which 
carries  with  it  the  right  to  recover  full  compensation  for  his 
loss.1  In  American  Ry.  Express  Co.  v.  Gait  (Miss.  1922),  90 
So.  597,  the  court  said,  p.  598:  "The  appellee,  W.  H.  Gait,  re- 
covered a  judgment  against  appellant,  American  Railway  Ex- 
press Company,  in  the  circuit  court  of  Warren  county  for  the 
principal  of  the  amount  sued  for,  $98.78,  with  interest  and 
statutory  damages  of  10  per  cent.,  aggregating  $115.17,  from 
which  appellant  prosecutes  this  appeal.  The  facts  of  the  case 
were  agreed  to,  and  in  substance  are  as  follows:  Appellant 
was,  at  the  time  the  alleged  cause  of  action  arose  (and  is  now), 
an  interstate  as  well  as  intrastate  common  carrier  of  goods  by 
express.    Appellee  had  left  his  trunk  and  contents  of  the  value 


1.  American  Ry.  Express  Co.  v. 
Gait  (Miss  1922),  90  So.  597. 

Where  an  interstate  common  car- 
rier of  express  accepted  an  inter- 
state shipment  of  the  value  of 
$155,  issuing  therefor  its  receipt 
containing  certain  recitals,  stipula- 
tions, and  blank  spaces,  which 
form  of  receipt  and  contents  had 
been  authorized  by  the  Interstate 
Commerce  Commission,  assuming  to 
act  under  the  authority  of  the  Inter- 
state Commerce  Act  which  form  of 
receipt  had  been  published  by  the  ex- 
press company  and  was  on  file  in  its 
offices,  as  well  as  with  the  Interstate 
Commerce  Commission,  in  which  re- 
ceipt there  is  a  provision  giving  the 
shipper  a  lower  rate  in  consideration 
of  a  declared  value  in  writing  by  the 
shipper,  and  there  is  a  blank  space 
in  such  receipt  for  such  declared  or 
released  value,  which  space  was  left 
blank,  and  in  the  blank  space  therein 


for  the  name  of  the  consignee  there 
was  inserted,  "Collect  C  O.  D. 
$5622/'  and  the  trunk  and  contents 
were  lost  in  transit,  and  the  shipper 
used  the  express  company  for  their 
full  value,  and  the  latter  defends  on 
the  ground  that  the  limit  of  its 
liability  is  $5622,  the  amount  set  out 
in  said  receipt  in  the  manner  above 
stated,  because  said  amount  repre- 
sented the  declared  or  released  value 
by  the  shipper,  held,  the  receipt  upon 
its  face  refutes  the  contention  of  the 
express  company,  the  said  "C  O.  D. 
$56.22"  not  appearing  on  the  line  in- 
tended for  such  declaration  of  value, 
but  on  the  line  intended  for  the 
name  of  consignee,  and  because  of 
the  further  fact,  as  shown  by  the  evi- 
dence, the  said  "C  O.  D."  entry  was 
made  without  any  regard  to  value, 
but  alone  as  a  means  of  collecting  an 
indebtedness.  American  Ry.  Express 
Co.  v  Gait  (Miss.  1922),  90  So.  597. 
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of  $155  with  the  National  Park  Hotel  of  Vicksburg,  in  this 
state,  as  security  for  a  board  bill  of  $56.22  due  the  hotel  by 
him.  Later  he  instructed  the  hotel  management  to  ship  the 
trunk  to  him  at  Anson,  Tex.,  by  express,  C.  O.  D.  $5622,  the 
amount  of  said  hotel  bill,  which  was  accordingly  done;  the 
shipment  being  made  over  the  line  of  appellant  through  its 
office  at  Vicksburg.  The  trunk  and  contents  were  lost  in 
transit,  and  never  found.  Appellant  paid  the  National  Park 
Hotel  the  C.  O.  D.  amount,  $56.22,  with  an  agreement,  how- 
ever, between  appellant  and  appellee,  entered  into  at  the 
time,  that  such  payment  should  not  prejudice  any  right  the 
latter  might  have  against  the  former  to  recover  from  it  the 
balance  of  the  value  of  the  trunk  and  contents — that  is,  the 
difference  between  the  agreed  value,  $155,  and  the  said  amount 
so  paid.  This  difference  appellee  sued  for,  and  recovered  the 
judgment  appealed  from.  When  the  shipment  was  made  by 
the  National  Park  Hotel  the  latter  took  from  the  agent  of  ap- 
pellant at  Vicksburg  a  receipt  denominated  Uniform  Express 
Receipt,  the  face  of  which  is  in  substantially  the  following 
form,  and  in  the  exact  language  here  copied:  'Uniform  Ex- 
press Receipt.  The  company  will  not  pay  over  $50,  in  case  of 
loss,  or  50  cents  per  pound,  actual  weight,  for  any  shipment 
in  excess  of  100  pounds,  unless  a  greater  value  is  declared  and 
charges  for  such  greater  value  paid.  American  Railway  Ex- 
press Co.  (Incorporated).  Nonnegotiable  Receipt.  Vicksburg, 
Miss.,  11/8,  1919.  Received  from  Nat.  Park  Hotel  subject  to 
the  classifications  and  tariffs  in  effect  on  the  date  hereof,  one 
trunk  to  W.  H.  Gait,  Anson,  Texas,  value  herein  declared  by 
shipper  to  be  —  dollars.    Consigned  to  Collect  C.  O.  D.  $56.22 

at   .     Charges,    War   Tax.    Which    the    company   agrees 

to  carry  upon  the  terms  and  conditions  printed  on  the  back 
hereof,  to  which  the  shipper  agrees,  and  as  evidence  thereof 
accepts  and   signs   this   receipt.      [Signed]    C.   A.    Logue,   for 

the   Company.     ,   Shipper.     Note. — The   company's 

charge,  except  upon  ordinary  live  stock  is  dependent  upon 
the  value  of  the  property,  as  declared  or  released  by  the 
shipper.  If  the  shipper  desires  to  release  the  value  to  $50.00 
for  any  shipment  of  100  pounds  or  less,  or  not  exceeding  fifty 
cents  per  pound,  actual  weight,  for  any  shipment  in  excess 
of  100  pounds,  the  value  may  be  released  by  inserting  'Not  ex- 
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cccding  $50/  or  'Not  exceeding  fifty  cents  per  pound/  in  which 
case  the  company's  liability  is  limited  to  an  amount  not  ex- 
ceeding the  value  so  declared  or  released.'  The  entire  force 
of  the  receipt  is  printed  matter,  except  its  date,  the  name 
'National  Park  Hotel'  as  shipper,  the  description  of  the  prop- 
erty, the  name  of  the  consignee,  the  C.  O.  D.  $5622,  and  the 
name  of  the  agent  of  the  company,  which  were  written  in 
blanks  intended  for  the  purpose.  On  the  back  of  the  receipt 
there  is  certain  printed  matter  headed  'Terms  and  Conditions/ 
only  paragraph  2  of  which  is  pertinent,  which  follows: 
2.  In  consideration  of  the  rate  charged  for  carrying  said  prop- 
erty, which  is  dependent  upon  the  value  thereof  and  is  based 
upon  an  agreed  valuation  of  not  exceeding  fifty  dollars  for  any 
shipment  of  100  pounds  or  less,  and  not  exceeding  fifty  cents 
per  pound,  actual  weight,  for  any  shipment  in  excess  of  100 
pounds,  unless  a  greater  value  is  declared  at  the  time  of  ship- 
ment, the  shipper  agrees  that  the  company  shall  not  be  liable 
in  any  event  for  more  than  fifty  dollars  for  any  shipment  of 
100  pounds  or  less,  or  for  more  than  fifty  cents  per  pound,  ac- 
tual weight,  for  any  shipment  weighing  more  than  100  pounds, 
unless  a  greater  value  is  stated  herein.  Unless  a  greater  value 
is  declared  and  stated  herein  the  shipper  agrees  that  the  value 
of  the  shipment  is  as  last  above  set  out  and  that  the  liability 
of  the  company  shall  in  no  event  exceed  such  value/  There 
was  introduced  in  evidence  by  agreement  of  the  parties  the 
'official  express  classification  No.  26/  which  was  on  file  in 
the  offices  of  appellant,  including  its  office  at  Vicksburg,  as 
well  as  with  the  Interstate  Commerce  Commission,  and  which 
had  been  authorized  by  the  latter,  on  page  7  of  which  is 
set  out  the  form  and  contents  of  the  express  receipt  to  be 
used  by  express  companies  in  their  interstate  business,  of 
which  the  form  of  the  receipt  here  in  question,  as  well  as 
the  printed  matter  theron,  is  an  exact  copy.  This  official 
classification  further  sets  out  the  tariffs  of  charges  of  express 
companies  for  interstate  shipments,  and  show  the  authorized 
charges  on  the  trunk  and  contents  in  question  from  Vicks- 
burg to  Anson,  Tex.,  to  be  as  follows:  Based  on  a  value  of 
$50,  $2.39;  on  a  value  of  $56.22,  $2.49;  and  on  a  value  of  $155, 
$2.59.  On  this  shipment  the  express  charges  were  to  be  paid 
at  the  destination,  and  were  based  by  the  agent  of  appellant  at 
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the  initial  point  on  a  value  of  $50.  Appellant  contends,  first, 
that,  under  the  terms  of  said  express  receipt  constituting  the 
as  the  Carmack  Amendment  to  the  Interstate  Commerce  Act 
liability  is  the  said  C.  O.  D.  amount  set  out  in  the  receipt, 
$56.22.  [1]  Ths  being  an  interstate  shipment,  what  is  known 
liability  is  $50,  and,  if  mistaken  in  this,,  then  the  limit  of  its 
contract  of  shipment  between  the  parties!,  the  extent  of  its 
of  1887,  as  amended  by  the  first  and  seco^jd  Cummins  Amend- 
ments, is  controlling  of  the  questions  invplved;  in  the  consid- 
eration of  which  the  radical  change  made  in  the  act  by  the 
latter  amendment  should  be  borne  in  mind.  The  first  Cum- 
mins Amendment  simply  provided  in  substance  that  interstate 
carriers  should  be  liable  "for  the  full  actual  loss,  damage  or 
injury"  to  the  property  shipped,  "notwithstanding  any  limita- 
tion of  the  amount  of  recovery,  or  representation  or  agreement 
as  to  value"  in  the  receipt  or  bill  of  lading,  contract,  rule, 
regulation,  or  tariff  of  such  carriers  filed  with  the  Interstate 
Commerce  Commission;  and  such  limitation,  without  respect 
to  the  form  in  which  it  is  sought  to  be  made,  was  declared  to 
be  unlawful  and  void.  Act  March  4,  1915,  38  Stat,  1196.  The 
second  Cummins  Amendment  provides  that  the  inhibition  de- 
clared in  the  first  Cummins  Amendment  against  any  limita- 
tion of  liability  by  the  carriers,  by  means  of  contract  or  oth- 
erwise, should  not  apply  to  baggage  carried  on  passenger 
trains  or  boats,  nor  to  live  stock  shipped,  and  provides  further 
that,  as  to  all  other  goods  shipped,  the  Interstate  Commerce 
Commission  should  have  the  power  to  authorize  or  require 
the  carriers  by  its  order — 'to  establish  and  maintain  rates  de- 
pendent upon  the  value  declared  in  writing  by  the  shipper  or 
agreed  upon  in  writing  as  the  released  value  of  the  property 
[Bold  face  ours],  in  which  case  such  declaration  or  agree- 
ment shall  have  no  other  effect  than  to  limit  liability  and  re- 
covery to  an  amount  not  exceeding  the  value  so  declared  or 
released,  and  shall  not,  so  far  as  relates  to  values,  be  held  to 
be  a  violation  of  section  10  of  this  act  to  regulate  commerce, 
as  amended;  and  any  tariff  schedule  which  may  be  filed  with 
the  Commission  pursuant  to  such  order  shall  contain  specific 
reference  thereto  and  may  establish  rates  varying  with  the 
value  so  declared  or  agreed  upon;  and  the  Commission  is 
hereby  empowered  to  make  such  order  in  cases  where  rates 
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dependent  upon  and  varying  with  declared  or  agreed  values 
would,  in  its  opinion,  be  just  and  reasonable  under  the  cir- 
cumstances and  conditions  surrounding  the  transportation.' 
Act  Aug.  9,  1916,  39  Stat.  441.  The  official  express  classifica- 
tion and  tariffs  introduced  in  evidence,  above  referred  to,  are 
to  be  treated,  in  considering  this  case,  as  having  been  author- 
ized by  the  Interstate  Commerce  Commission.  We  will  con- 
sider first  the  contention  of  appellant  that  the  C.  O.  D.  amount 
of  $56.22  set  out  in  the  express  receipt  constituted  the  declared 
or  released  value  of  the  shipment,  and  that  therefore,  under 
said  statute,  and  the  stipulations  in  said  receipt,  is  the  limit 
of  the  liability  of  appellant.  As  it  appears  to  the  court,  a 
mere  reading  of  the  receipt  refutes  this  contention.  In  the 
first  place  it  does  not  appear  on  the  line  intended  for  the 
declaration  of  value  by  the  shipper.  That  line  is  blank.  It 
appears  on  the  next  line  below,  which  was  intended  for  the 
name  of  consignee.  Furthermore,  it  is  a  matter  of  common 
knowledge  that  in  express  shipments  the  amount  set  opposite 
the  letters  C.  O.  D.  is  not  intended  always  to  represent  the 
value  of  the  article  shipped.  In  many  instances  it  only  rep- 
resents the  initial  payment  by  the  purchaser,  the  consignee, 
on  the  purchase  price  of  the  article  shipped.  It  may  represent 
the  whole  value  or  less  than  the  whole  value.  To  construe  the 
receipt  in  question  according  to  the  contention  of  "appellant  would 
make  it  read  entirely  different  from  what  it  does,  and  evidently 
different  from  the  manner  appellant's  agent,  who  wrote  it,  in^ 
tended  it  should  read.  [2]  We  come  now  to  appellant's  other 
contention,  that,  in  the  absence  of  a  declared  or  released  value 
written  in  the  face  of  the  receipt  in  the  blank  space  provided  for 
that  purpose,  then  under  the  stipulations  in  said  receipt  the  limit 
of  its  liability  is  $50.  In  considering  this  question  it  becomes 
necessary  to  have  in  mind  the  pertinent  provisions  of  the  receipt. 
We  will  first  look  at  the  provisions  of  the  receipt  which  seem  to 
bear  out  the  contention  of  appellant.  The  first  paragraph  follow- 
ing the  caption  on  the  face  of  the  receipt  is :  'The  company  will 
not  pay  over  $50,  in  case  of  loss,  or  50  cents  per  pound,  actual 
weight,  for  any  shipment  in  excess  of  100  pounds,  unless  a 
greater  value  is  declared  and  charges  for  such  greater  value 
paid.'  And  paragraph  2,  on  the  back  of  the  receipt,  which  is 
made  part  of  the  contract  by  stipulation  on  the  face  of  the  re- 
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ceipt,  among  other  things  provides:  'Unless  a  greater  value  is 
declared  and  stated  herein,  the  shipper  agrees  that  the  value  of 
the  shipment  is  as  last  above  set  out  (same  as  provision  last 
quoted  above),  and  the  liability  of  the  company  shall  in  no 
event  exceed  such  value.  On  the  contrary,  the  receipt  has  a 
blank  space  for  the  declaration  of  value  by  the  shipper,  preceded 
by  the  printed  language,  Value  herein  declared  by  shipper/  and 
below  the  blank  for  the  amount  is,  in  brackets,  'See  footnote/ 
and  the  footnote  referred  to  is  the  last  paragraph  on  the  face  of 
the  receipt,  and  is  printed  in  much  heavier  type  than  the  'Con- 
ditions' on  the  back  of  the  receipt,  and  is  in  this  language: 
'Note. — The  company's  charge,  except  upon  ordinary  live  stock, 
is  dependent  upon  the  value  of  the  property,  as  declared  or  re- 
leased by  the  shipper.  If  the  shipper  desires  to  release  the 
value  to  $50  for  any  shipment  of  100  pounds  or  less,  or  not  ex- 
ceeding 50  cents  per  pound,  actual  weight,  for  any  shipment  in 
excess  of  100  pounds,  the  value  may  be  released  by  inserting 
'not  exceeding  $5C  or  'not  exceeding  fifty  cents  per  pound/  in 
which  case  the  company's  liability  is  limited  to  an  amount  not 
exceeding  the  value  so  declared  or  released/  It  will  be  seen 
from  this  footnote  that  it  is  expressly  and  plainly  therein  pro- 
vided that,  if  the  shipper  desires  to  take  advantage  of  the  lower 
rate  going  with  a  released  value,  it  is  to  be  done  by — 'insert- 
ing not  exceeding  $50,  or  not  exceeding  fifty  cents  per  pound, 
in  which  case  the  company's  liability  is  limited  to  the  amount 
not  exceeding  the  value  so  declared  or  released.  (Boldface  ours). 
In  other  words,  action  on  the  part  of  the  shipper  is  necessary 
to  bring  about  a  reduced  rate  and  limited  liability ;  silence  will 
not  do  it.  So  there  seems  to  be  a  conflict  in  the  provisions  re- 
ferred to;  those  first  referred  to  tending  to  sustain  the  conten- 
tion of  appellant,  while  those  last  mentioned  tend  to  sustain  the 
position  of  appellee.  It  should  be  remarked  here,  rather  by  way 
of  paranthesis,  that  we  are  unable  to  see  how  the  classifications 
and  tariffs  containing  said  uniform  receipts  introduced  in  evi- 
dence could  have  been  made  in  conformity  to  the  second  Cum- 
mins Amendment,  which  was  enacted  by  Congress  August  9, 
1916,  more  than  a  year  after  such  classifications  and  tariffs  were 
filed  with  the  Commerce  Commission  and  became  effective, 
which  date  was  September  10,  1915,  as  shown  in  the  record  by 
the  agreed  facts.    But  treating  the  same  as  in  force  at  the  time 
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this  cause  of  action  arose,  which  was  the  theory  of  both  parties 
in  presenting  the  case  to  this  court,  as  well  as  the  court  below, 
the  question  arises,  which  provisions  of  the  receipt  in  question 
were  authorized  by  the  controlling  federal  statute  referred  to 
(Carmack  Amendment,  as  amended  by  the  first  and  second  Cum- 
mins Amendments).  And  this  question  is  solvable  by  the  proper 
construction  of  that  clause  in  the  second  Cummins  Amendment, 
which  empowers  the  Commerce  Comission  to  authorize  the  car- 
riers— 'to  maintain  rates  dependent  upon  the  value  declared  in 
writing  by  the  shipper,  or  agreed  upon  in  writing  as  the  released 
value  of  the  property/  (Boldface  ours).  Like  cases  decided  by 
the  courts  before  the  adoption  of  the  last  Cummins  Amendment 
are  not  in  point  because  of  the  change  in  the  law  made  by  such 
amendment.  In  passing  upon  the  statute  as  last  amended  the  Su- 
preme Court  of  West  Virginia,  in  Lindenburg  v.  Am.  Ry.  Ex. 
Co.  (W.  Va.)  106  S.  E.  884,  a  well  reasoned  case,  said  among 
other  things:  'For  some  reason  presumptively  found  in  neces- 
sity or  expediency,  the  statute  requires  the  declaration  or  agree- 
ment as  to  value  to  be  made  in  writing,  or  rather  does  not  au- 
thorize carriage  under  limited  liability,  nor  the  Commission  to 
provide  for  it,  except  upon  a  written  declaration  or  agreement 
as  to  value.  In  its  prescription  of  the  uniform  receipt,  the 
Commission  has  observed  this  requirement,  by  providing  for 
the  value  and  the  signature  of  the  shipper.  It  has  also  inter- 
preted the  statute  as  requiring  the  carrier  to  give  the  shipper  an 
opportunity  to  elect  what  value  he  shall  declare,  whether  that 
specified  in  the  classification  for  use  in  the  absence  of  a  declara- 
tion of  any  other,  or  some  higher  valuation,  imposing  upon  him 
a  higher  rate  for  transportation.  In  other  words,  the  receipt 
contemplates  a  declaration  of  value  by  the  shipper,  or  an  agree- 
ment with  him  upon  the  value  in  every  instance.  This  seems  to 
be  the  only  interpretation  of  which  the  statute  is  fairly  suscep- 
tible. It  does  not  authorize  either  the  Commission  or  the  car- 
rier to  fix  values.  It  says  property  may  be  authorized  to  be 
carried  upon  "rates  dependent  upon  the  value  declared  in  writ- 
ing by  the  shipper  or  agreed  upon  in  writing  as  the  released 
value  of  the  property/'  As,  in  this  instance,  the  carrier  did  not 
take  from  the  shipper  a  written  declaration  of  value  nor  a  writ- 
ten agreement  as  to  value,  signed  by  him,  it  failed  to  place  itself 
within  the  requirements  of  the  statute  and  the  regulations  of 


Digitized  by 


Google 


Ch.  VIII.  DAMAGES  RECOVERABLE  99 

the  Interstate  Commerce  Commission  prescribed  thereunder.  In 
other  words,  it  did  not  comply  with  the  conditions  precedent  to 
its  right  to  carry  the  property  under  a  limitation  of  liability.  It 
should  have  given  him  a  receipt  specifying  a  value  fixed  by  him- 
self, and  evidenced  by  his  signature.  In  doing  so,  it  would  have 
given  him  the  option  as  to  value  contemplated  by  the  law.  In 
failing  to  do  so,  it  denied  him  that  option.  Besides,  it  neglected 
to  avail  itself  of  the  right  conditionally  conferred  upon  it  by  the 
statute  and  the  regulations,  by  its  failure  to  take  his  written 
declaration  or  agreement  as  to  value.  A  writing  not  signed  by 
him,  although'  specifying  value,  was  not  a  declaration  or  agree- 
ment in  writing  by  him.  Preparation  and  promulgation  of  reg- 
ulations by  the  Interstate  Commerce  Commission  and  the  post- 
ing of  tariffs  by  the  carrier,  conforming  to  such  regulations,  do 
not  alone  limit  the  liability  in  any  particular  case.  Although 
they  may  be  constructive  notice  to  the  shipper,  the  carrier's 
liability  stands  on  the  basis  of  full  actual  value,  unless  limited 
in  the  manner  prescribed.  Such  limitation  cannot  be  effected  in 
any  other  way.  To  the  same  effect  is  Siebert  v.  Erie  R.  R.  Co., 
189  App.  Div.  586,  179  N.  Y.  Supp.  136.  And  counsel  do  not 
cite  us  any  case  to  the  contrary.  It  will  be  observed  that 
the  West  Virginia  court  decides  that  the  shipper  must  make 
the  declaration  in  writing,  and  in  addition  must  sign  the  writ- 
ing. However,  we  do  not  think  it  necessary  to  decide  in 
this  case  whether  the  shipper  must  sign  his  name  to*  the 
written  declaration,  although  the  receipt  here  in  evidence  is 
printed  with  a  blank  place  for  both  the  shipper  and  the  agent 
of  the  carrier  to  sign.  It  appears  from  the  statue  that  it  was 
the  purpose  of  Congress  to  afford  the  shipper  full  value  for  his 
loss,  unless  he  chose  to  take  the  initiative  in  the  manner  laid 
down  by  the  statute — that  is  by  declaring  a  released  value  in 
writing.  It  is  left  entirely  optional  with  the  shipper;  the  carrier 
has  nothing  to  do  with  the  matter,  other  than  to  accept  the  ship- 
per's declaration  of  released  value  in  writing.  The  purpose  of 
the  statute  is  to  give  the  shipper  the  active  conscious  choosing 
whether  he  will  pay  the  lower  rate  and  recover  less  than  full 
value  in  case  of  loss  or  damage.  If  he  so  chooses,  he  sets  down 
in  writing  in  the  receipt  the  released  value.  On  other  hand,  if 
he  is  silent  either  from  choice  or  ignorance  he  pays  the  higher 
rate,  which  carries  with  it  the  right  to  recover  full  compensa- 
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tion  for  his  loss.  Wc  are  therefore  of  the  opinion  that  the  stip- 
ulations in  the  receipt  relied  on  by  appellee  conform  in  substance 
to  the  statute;  and  to  whatever  extent,  if  any,  those  relied  on 
by  appellant  conflict  with  those  sustaining  appellee's  position, 
are  unauthorized  by  the  statute.  It  follows  from  these  views 
that  mere  silence  gave  the  shipper  the  right  to  recover  full  loss, 
carrying  with  it  an  obligation  to  pay  the  higher  rate.    Affirmed." 

The  Cummins  Amendment  and  Liability  at  Destination.3 

Special  Damages.    In  an  action  for  breach  of  contract  for 
the  purchase  of  goods,  the  seller  cannot  recover  as  damages  the 


2.  Ordinarily,  when  goods  are 
shipped  with  expectation  and  inten- 
tion of  immediate  sale  on  delivery, 
the  measure  of  damages  for  negli- 
gent delay  is  the  difference  between 
the  market  price  on  the  day  the 
goods  should  have  been  delivered 
and  that  on  the  day  of  actual  deliv- 
ery; but  such  measure  of  damages 
does  not  apply  where  consignee  does 
not  expect  or  intend  to  sell  on  de- 
livery, but  intends  to  store  the  goods 
for  better  prices.  Middleton  &  Co. 
v.  Atlantic  Coast  Line  P.  Co.,  (S. 
Cra.  1922),  110  S.  E.  796. 

Market  value,  where  such  exists, 
affords  the  most  satisfactory  evi- 
dence, but  value  may  be  established 
notwithstanding  that  no  market  value 
exists.  Diamond  X  Land  &  Cattle 
Co.  v.  Director  General,  (N.  Mex. 
1922),  205,  Pac.  267.  In  this  case 
the  court  said:  The  court  in- 
structed the  jury  to  find  the  cattle's 
market  value  in  the  condition  and 
at  the  time  they  should  have  ar- 
rived at  Interior,  S.  D.,  and  ap- 
pellant claims  that  this  instruction 
was  erroneous,  as  there  was  no 
evidence  before  the  jury  upon  the 
question  of  the  market  value  of 
cattle    in    the    condition    in    which 


these  cattle  were  at  the  time  of  ship- 
ment Two  witnesses  testified  that 
they  knew  the  cattle  in  question  in 
Chaves  county  before  their  ship- 
ment, knew  their  condition,  and  were 
familiar  with  market  conditions  at 
Interior,  S.  D.,  and  knew  the  market 
value  of  cattle  at  that  place;  that 
the  market  value  of  the  same  grade 
and  class  of  cattle  as  those  shipped 
at  Interior  at  the  time  of  the  arrival 
of  the  cattle  in  question  was  a  stated 
sum,  classifying  the  cattle  and  value 
at  different  prices  according  to  age. 
Appellant  contends  that  the  witnesses 
in  saying  that  they  knew  the  market 
value  of  the  same  grade  or  class  of 
cattle  at  Interior  were  referring  only 
to  ages  and  breed,  such  as  Here- 
fords,  Short  Horns,  etc  The  trial 
court  evidently  assumed,  and  in  this 
we  think  it  was  justified,  that  the 
witnesses  were  speaking  of  the  grade 
and  condition  with  reference  to  the 
flesh  and  physical  condition  of  the 
cattle.  If  they  were  right  in  their 
interpretation  as  to  what  the  wit- 
nesses meant,  they  could  have  de- 
veloped their  view  of  the  matter  up- 
on cross-examination.  In  the  ab- 
sence of  special  contract,  the  market 
value  of  property  at  the  place  of  de- 
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livery  or  location  controls,  if  there 
was  such  value  there  on  the  day  in 
question.  13  Eng.  on  Ev.  p.  570. 
These  witnesses  established  the  fact 
that  there  was  a  market  value  for 
cattle  of  the  same  grade  and  class 
as  those  in  question  at  the  time  of 
delivery,  and  evidence  of  such  value 
was,  of  course,  competent  and  prop- 
er. It  is  next  argued  that  the  court 
was  in  error  in  using  the  market 
value  as  one  factor  and  the  in- 
trinsic value  as  another  factor  for 
the  determination  of  the  amount  of 
damages.  The  jury  were  told  in  the 
instructions  to  first  take  the  market 
value  of  the  cattle  in  the  condition 
they  should  have  arrived,  and  next 
the  intrinsic  value  in  the  condition 
they  did  arrive,  and  assess  the  dam- 
ages at  the  difference.  If  the  cattle 
had  a  market  value  in  the  condition 
they  arrived  at  their  destination,  this 
would  have  been  the  proper  measure 
of  value;  but  the  witnesses  testified 
that  on  account  of  the  injuries  in- 
flicted upon  the  cattle  and  the  bad 
condition  in  which  they  arrived, 
there  was  no  market  value  for  them 
at  Interior,  S.  D.  Proof  was  then 
offered  as  to  the  intrinsic  value  of 
the  animals  in  that  condition.  We 
fail  to  see  how  value  could  have  been 
otherwise  established  at  the  point  of 
destination.  The  market  value  of 
live  stock  at  the  place  of  destination 
is  a  measure  of  damages  for  loss 
of  stock  where  market  exists  there, 
otherwise  the  intrinsic  value.  Suther- 
land on  Damages,  §  93e.  "The  rules 
for  the  ascertainment  of  value  which 
require  where  possible  proof  of  the 
market  value  and  otherwise  proof  of 
the  intrinsic  value  or  actual  value 
are  all  designed  to  serve  as  a  yard- 
stick by  which  to  measure  the  loss 
which  the  complaint  sustains  by  rea- 


son of  the  tort  or  wrong  of  the  de- 
fendant. Market  value,  where  such 
exists,  offers  the  most  satisfactory 
evidence,  but  value  may  be  establish- 
ed notwithstanding  that  no  market 
value  exists.  Sutherland  on  Dam- 
ages, §  919.  It  is  next  complained 
that  the  court  erred  in  refusing  to 
allow  appellants  by  way  of  rebuttal 
to  show  the  intrinsic  value  of  the 
cattle  at  the  origin  of  shipment.  Ap- 
pellants sought  to  prove  by  a  witness 
the  value  of  the  cattle  at  the  point 
of  origin  of  shipment.  Objection  to 
the  question  was  interposed  and  sus- 
tained. Appellants  have  shown  no 
injury  by  the  ruling  of  the  trial 
court  in  excluding  evidence  of  the 
intrinsic  value  of  the  cattle  at  point 
of  shipment,  because  they  failed  to 
state  to  the  court  what  they  expected 
to  prove  the  intrinsic  value  to  be  by 
the  offered  evidence.  In  the  absence 
of  an  offer  of  proof,  the  action  of 
the  court  in  excluding  the  evidence 
cannot  be  attacked  on  appeal.  Ins. 
Co.  v.  Mercantile  Co.,  13  N.  M.  241, 
82  Pac  363;  State  v.  Goodrich,  24 
N.  M.  660;  176  Pac.  813;  State  v. 
Anderson,  24  N.  M.  360;  174  Pac.  215. 
Suppose,  for  example,  that  in  answer 
to  the  question  appellant  expected  to 
prove  an  intrinsic  value  less  than 
that  established  at  point  of  destina- 
tion. There  could  have  been  no  in- 
jury by  the  exclusion  of  the  evidence, 
consequently  we  cannot  say  that  ap- 
pellants were  prejudiced  by  the  rul- 
ing of  the  court.  It  is  next  agreed 
that  the  court  erred  in  refusing  to 
give  to  the  jury  requested  instruc- 
tions Nos.  5  and  7,  to  the  effect  that 
mere  proof  of  delay  in  transporta- 
tion of  the  cattle  was  not  in  itself 
proof  of  negligence,  but  that  the 
burden  was  upon  the  plaintiff  to 
show  that  such  delays  might  reason- 
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ably  have  been  avoided,  and  that 
such  delays  have  been  caused  by  the 
defendant's  negligence,  and  that  the 
same  was  true  as  to  the  jerking  and 
jarring  or  rough  handling  of  the  cat- 
tle. The  court  charged  the  jury 
generally  that  the  burden  of  proof 
was  on  the  plaintiff,  and  before  it 
could  recover  it  must  establish  by  a 
preponderance  of  the  evidence  all 
the  facts  necessary  to  its  recovery; 
also,  that  plaintiff  must  establish  the 
several  acts  of  negligence  charged  in 
the  complaint  before  it  could  recover 
therefor,  including  negligent  delays 
and  negligent  jerking  and  rough  han- 
dling of  the  cars.  The  requested  in- 
structions having  been  covered  by 
the  court's  charge  to  the  jury,  there 
was  no  error  in  refusing  them.  The 
same  is  true  as  to  requested  instruc- 
tions Nos.  2  and  6,  dealing  with  the 
nonliability  of  the  carrier  for  dam- 
age due  to  the  act,  of  God,  the  ele- 
ments, the  authority  of  law,  or  the 
act  or  default  of  the  shipper,  in  so 
far  as  a  statement  of  the  law  was 
required  by  the  evidence." 

In  the  absence  of  special  contract, 
the  market  value  of  property  at  the 
place  of  delivery  or  location  controls, 
if  there  was  such  value  there  on  the 
day  in  question.  Diamond  X  Land 
&  Cattle  Co.  v.  Director  General, 
(N.  Mex.  1922),  205  Pac.  267. 

In  an  action  for  failure  to  deliver 
and  for  death  of  cattle,  an  instruction 
fixing  the  measure  of  damages  as 
the  difference  between  the  market 
value  of  the  shipment  in  the  condi- 
tion in  which  it  should  have  arrived 
and  that  of  such  shipment  in  the 
condition  in  which  it  did  arrive  held 
erroneous,  in  that  there  was  nothing 
in  the  case  involving  the  condition 
of  the  cattle  delivered.  Schaff  v. 
Hill  &  Thompson  (Tex.  1922),  238 


S.  W.  1037  (Stole  Case).  "When  a 
common  carrier  fails  to  deliver  goods 
according  to  the  terms  of  the  con- 
tract, the  measure  of  damages  is  the 
value  of  the  goods  at  the  time  and 
place  at  which  it  is  agreed  to  deliver 
them,  less  the  transportation  charges." 
Central  of  Georgia  Ry.  Co.  v  Amer- 
ican Coal  Co.  (Ga.  1922),  110  S.  E. 
320. 

Where  corn  had  coal  dust  mixed 
with  it  during  shipment,  an  instruc- 
tion that  the  measure  of  damages 
was  the  difference  in  market  value 
between  clean  corn  and  the  corn  in 
the  condition  in  which  it  was  deliver- 
ed was  not  erroneous  as  omitting  to 
direct  attention  specifically  to  the 
part  of  the  corn  injured  when  de- 
livered to  the  original  purchaser, 
who  refused  to  accept  it  on  account 
of  the  coal  dust ;  there  being  no  evi- 
dence of  negligence  in  handling  the 
corn  or  adding  injury  thereafter. 
Director  General  of  Railroads  v  A. 
C.  Schuff  &  Co.  (Ky.  1922),  237  S. 
W.  410. 

In  an  action  for  damages  to 
corn  because  mixed  with  coal  dust 
in  shipment,  an  instruction,  that  the 
measure  of  damages  was  the  dif- 
ference between  the  fair  and  reason- 
able market  value  in  clean  condition 
at  the  time  and  place  of  delivery 
and  its  fair  and  reasonable  market 
value  at  the  same  time  and  place  in 
the  condition  in  which  delivered,  was 
not  erroneous  as  authorizing  the  as- 
sessment of  special  damages  without 
showing  notice  of  the  special  con- 
tract of  sale;  the  fact  that  the  sale 
price  and  market  price  were  the  same 
not  •  changing  the  character  of  the 
damages  from  general  to  special 
Director  General  of  Railroads  v  A. 
C  Schuff  &  Co.  (Ky.  1922),  237  S. 
W.  410. 
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amount  paid  for  freight  charges,  cartage,  and  other  expenses, 
which  he  was  compelled  to  pay  because  of  the  consignee's  re- 
fusal to  take  the  goods.3 

Interest  on  Claims.4 

Baggage.  Where  the  attention  of  a  steamship  passenger 
was  not  called  to  the  language  of  her  baggage  check  and  the 
company's  tariff  schedule  limiting  damages  for  failure  to  make 
due  delivery  of  a  trunk,  the  value  of  which  was  not  declared  to  be 
more  than  $100,  such  limitation  was  not  a  part  of  the  contract 
of  carriage  under  the  federal  statute,  in  the  absence  of  evidence 
that  the  company  had  adopted  such  regulation,  though  it  would 
be  presumed  it  had  complied  with  the  statute  by  filing  a  tariff 
schedule.5 


3.  Diamond  v.  Brody,  192  N.  Y. 
S.  871. 

4.  A  live  stock  shipper  suing  rail- 
road could  recover  interest  to  time 
of  judgment,  if  at  all,  only  as  part 
of  the  damages,  and  not  as  interest 
eo  nomine.  Schaff  v.  Hill  &  Thomp- 
son (Tex.  1922),  238  S.  W.  1037 
(State  Case).  Where  a  live  stock 
shipper  sued  for  interest  on  the  dam- 
ages sustained,  the  fact  that  the  jury 
found  damages  to  have  been  sus- 
tained in  a  lump  sum  did  not  pre- 
clude the  court  from  rendering  judg- 
ment for  such  sum,  with  interest 
from  the  date  of  the  judgment. 
Schaff  v.  Hill  &  Thompson  (Tex. 
1922),  238  S.  W.  1037  (State  Case). 

5.  Vanderberg  v.  Detroit  &  C 
Nav.  Co.,  (Mich.  1921),  186  N.  W. 
477. 

Where  a  baggage  check  turned  in 
by  a  steamship  passenger  was  not 
introduced  in  evidence  by  the  steam- 
ship company  when  sued  for  failure 
to  make  due  delivery  of  a  trunk,  and 
defendant's  employee  who  searched 
for  it  testified  that  he  had  not  had 


time  to  make  a  thorough  search,  and 
that  it  "may  be  there  in  the  box  or 
the  basket,"  an  exhibit,  testified  to  by 
defendant's  general  passenger  agent 
as  the  form  of  check  issued  in  such 
cases,  cannot  be  considered  as  the 
form  delivered  to  plaintiff;  the  loss 
of  such  check  not  having  been  suffi- 
ciently accounted  for.  Vanderberg 
v.  Detroit  &  C  Nav.  Co.,  (Mich. 
1921),  186  N.  W.  477. 

In  an  action  against  an  interstate 
steamship  company  for  failure  to  make 
due  delivery  of  a  trunk,  an  instruc- 
tion that,  to  recover  other  than 
nominal  damages,  plaintiff  must 
prove,  not  only  that  when  she 
checked  the  trunk  she  notified  de- 
fendant's agent  of  circumstances,  re- 
quiring delivery  the  next  day,  but 
that  he  agreed  to  do  so,  was  not 
prejudicial  to  defendant  on  the 
ground  that  such  special  agreement 
violated  the  federal  interstate  com- 
merce statutes,  since  such  special 
agreement  was  not  counted  on,  and 
instruction  put  a  greater  burden  on 
plaintiff  than  was  required;  it  being 
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sufficient  that  plaintiff  notified  the 
agent  of  such  facts.  Vanderberg  v. 
Detroit  &  C  Nav.  Co„  (Mich.  1921), 
186  N.  W.  477. 

Where  it  appeared  undisputed 
from  the  agreed  statement  of  facts 
that  a  suit  case,  containing,  among 
other  articles  of  wearing  apparel, 
certain  articles  of  jewelry,  was  de- 
livered to  an  express  company  for 
the  purpose  of  transportation,  and  no 
inquiry  was  made  by  the  carrier  as 
to  the  contents  of  the  suit  case,  and 
no  representation  was  made  to  the 
carrier  by  consignor,  or  his  agent, 
as  to  the  contents  of  the  suit  case, 
and  where  the  declared  value  of  the 
contents  of  the  shipment  ($100)  was 
greater  than  the  proved  value  of  the 


articles  lost,  and  there  were  no  cir- 
cumstances indicating  that  the  ship- 
per, while  not  disclosing  the  con- 
tents of  the  suit  case,  intended  to 
mislead  the  carrier  as  to  the  nature 
of  the  shipment,  and  it  being  reason- 
ably inferable  that  jewelry  in  the 
nature  of  wearing  apparel  is  con- 
tained in  a  suit  case,  a  jury  could 
not  infer  that  any  fraud  was  per- 
petrated by  the  shipper  upon  the 
carrier.  This  case  is  clearly  distin- 
guishable from  Southern  Express 
Co.  v.  Everett,  37  Ga.  688;  Southern 
Express  Co.  v.  Wood,  98  Ga.  268;  25 
S.  E  436;  Southern  Express  Co,  v. 
Pope,  5  Ga.  App.  689,  63  S.  E.  809. 
American  Ry.  Express  Co.  v.  Jones, 
(Ga.  1922),  110  S.  E.  513. 
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CHAPTER  IX. 
ACTIONS  AT  LAW  FOR  DAMAGES. 

Jurisdiction  of  Courts.  The  Carmack  Amendment  does  not 
oust  the  state  courts  of  jurisdiction  in  cases  of  interstate  ship- 
ments, but  requires  that  the  rights  and  liabilities  of  the  parties 
in  actions  in  a  state  court  for  damages  arising  from  an  interstate 
shipment  shall  be  determined  in  accord  with  the  federal  stat- 
utes relating  thereto,  and  the  common-law  rules  as  to  common 
carriers'  liability,  accepted  and  applied  in  the  federal  courts.1 


1.  New  England  Fruit  &  Pro- 
duce Co.  y.  Hines,  Director  General 
of  Railroads  (Conn.  1922),  116  Atl. 
243.  Jurisdiction  was  not  lost  be- 
cause of  claimant's  failure  to  com- 
ply with  condition  of  an  order  to 
pay  costs  precedent  to  having  cause 
reinstated  after  dismissal  where  a 
note  on  the  judge's  docket  showed 
that  the  real  order  was  that  plaintiff 
"be  taxed"  with  such  costs  and  a 
judgment  nunc  pro.  tunc  was  en* 
tered  to  that  effect.  Billberry  v. 
Fort  Worth  &  R.  G.  Ry.  Co.  (Tex. 
1921),  236  S.  W.  106. 

An  action  based  on  an  interstate 
shipment  may  be  tried  in  the  state 
courts  under  the  state's  rules  of 
pleading  and  evidence,  but  as  to 
the  rights  of  the  parties  the  courts 
must  be  governed  by  federal  sta- 
tutes relating  to  interstate  ship- 
ments and  by  the  common  law  rules 
applied  in  the  federal  courts,  under 
the  Carmack  Amendment.  New 
England  Fruit  &  Produce  Co.  v. 
Hines,  Director  General  of  Rail- 
roads, (Conn.  1922),  116  Atl.  243. 

Equity  will  not  decree    specific 


performance  where  it  may  be 
nugatory,  as  where  the  contract 
may  be  terminated  at  the  will  of 
either  party.  New  River  Lumber 
Co.  v.  Tennessee  Ry.  Co.  (Tenn. 
1922),  238  S.  W.  867. 

Cause  tried  June  29,  1920,  held 
within  the  jurisdiction  of  the  dis- 
trict court  of  Jim  Wells  county  as 
against  contention  that  act  of 
Thirty-Seventh  Legislature,  chang- 
ing the  terms  of  the  courts 
of  different  counties  was  un- 
constitutional in  that  it  de- 
prived Duval  county  of  two  terms 
for  the  first  year,  since  the  court 
of  Jim  Wells  county  on  June  29, 
1920,  was  authorized  to  try  the 
cause  under  either  the  old  or  the 
new  law.  Texas  Mexican  Ry.  Co. 
v.  Driscoll,  (Tex.  19212),  238  S.  W. 
346. 

In  New  England  Fruit  &  Pro- 
duce Co.  v.  Hines,  Director  Gen- 
eral of  Railroads  (Conn.  1922),  116 
Atl.  243,  the  court  said,  p.  244: 
"The  Carmack  Amendment  does 
not  oust  the  state  courts  of  juris- 
diction in  cases  of  interstate  ship- 
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And  generally,  matters  respecting  the  remedy,  such  as  the  form 
of  action,  the  sufficiency  of  the  pleadings,  and  rules  of  evidence, 
depend  upon  the  law  of  the  place  where  the  suit  is  brought.2 

Statute  or  Period  of  Limitation.  The  expression  "periods  of 
limitation,"  in  the  Transportation  Act  Feb.  §  206f,  providing 
that  the  period  of  federal  control  shall  not  be  computed  as  part 
of  the  periods  of  limitation,  applies  to  limitations  fixed  by 
federal  or  state  statute,  in  view  of  section  206a,  expressly  pro- 
viding that  causes  of  action  arising  out  of  federal  control  may 
be  brought  within  the  periods  of  limitation  prescribed  by  state 
or  federal  statutes,  and  of  section  438,  amending  the  provision 
relating  to  contract  periods  of  limitation,  but  making  no  refer- 
ence to  the  exclusion  of  the  periods  of  federal  control.8 


ments,  but  requires  that  the  rights 
and  liabilities  of  the  parties,  in  ac- 
tions in  a  state  court  for  damages 
arising  from  an  interstate  shipment, 
shall  be  determined  in  accord  with 
the  federal  statutes  relating  to  in- 
terstate shipments  and  by  the  com- 
mon-law rules  as  to  common  car- 
riers' liability  accepted  and  applied 
in  the  federal  courts.  Cincinnati, 
etc.,  Ry.  Co.  v.  Rankin,  241  U.  S. 
319,  36  Sup.  Ct.  555,  60  L.  Ed.  1022, 
L.  R.  A.  1917A,  265;  Galveston  Ry. 
Co.  v.  Wallace,  223  U.  S.  481,  32 
Sup.  Ct.  205,  56  L.  Ed.  516." 

In  New  England  Fruit  &  Pro- 
duce Co.  v.  Hines,  Director  Gen- 
eral of  Railroads  (Conn.  1922),  116 
Atl.  243,  the  court  said,  p.  244: 
"There  is  'no  doubt  of  the 
general  principle  that  matters  re- 
specting the  remedy — such  as  the 
form  of  the  action,  sufficiency  of 
the  pleadings,  rules  of  evidence — 

*  *  *  depend  upon  the  law  of 
the  place  where  the  suit  is  brought. 

*  *  *  But  matters  of  substance 
and  procedure  must  not  be  con- 
founded because  they  happen  to 
have  the  same  name.'    The  burden 


of  proof  is  often  more  than  a  mat- 
ter of  procedure.  Central  Vt.  Ry. 
Co.  v.  White,  238  U.  S.  507,  35  Sup. 
Ct.  865,  59  L.  Ed.  1433,  Ann.  Cas. 
1916B,  2f52;  Barnet  v.  New  York  C. 
&  H.  R.  Ry.  Co.  222  N.  Y.  198, 
118,   N.  E.  625." 

2.  New  England  Fruit  &  Pro- 
duce Co.  v.  Hines,  Director  Gen- 
eral of  Railroads,  (Conn.  1922), 
116  Atl.  243. 

3.  New  York  Cent.  R.  Co.  v. 
Lazarus,  278  Fed.  900. 

Though  Congress  can  suspend 
the  statute  of  limitations  as  to  per- 
sonal debts  without  depriving  a 
debtor  of  his  property,  because 
such  period  did  not  become  a  part 
of  the  contract,  a  suspension  of  the 
time  within  which  an  action  could 
be  brought  under  the  terms  of  the 
contract  would  be  a  violation  of 
Const.  Amend.  5  New  York  Cent. 
R.  Co.  v.  Lazarus,  278  Fed.  900. 

Where  an  interstate  carrier  had 
on  file  two  tariffs,  one  for  ship- 
ments under  the  uniform  bill  of 
lading,  and  the  other  fixing  a  10 
per  cent,  higher  rate  for  shipments 
subject   to  the   carrier's    common- 


Digitized  by 


Google 


Ch.  IX.        ACTIONS  AT  LAW  FOR  DAMAGES  107 

In  this  case  the  court  said:3*     "On  May  12,  1917,  at  Sing- 
apore, China,  there  was  delivered  to  the  Seattle  Vladivostock 
Steamship  Line,  994  slabs  of  tin  to  be  carried  to  Seattle,  Wash., 
by  the  steamship  Louise  Nielson,  and  then  by  rail  to  New  York. 
The  tin  was  consigned  to  the  defendants  in  error.     Eventually 
the  tin  was  delivered  to  the  defendants  in  error,  all  except  183 
slabs,  which  were  lost  by  theft  while  in  its  possession.    Below 
the  defendants  in  error  have  recovered  a  judgment  for  the  value 
of  these  stolen  slabs  of  tin.    It  was  an  interstate  shipment,  and 
therefore  subject  to  the  rules  and  regulations  contained  in  the 
interstate  tariffs  established  by  the  plaintiff  in  error  as  required 
by  the  Interstate  Commerce  Act  (Comp.  St.  §  8563  et  seq.) 
There  were  two  through  bills  of  lading  issued  by  the  steam- 
ship company  in  China,  but  they  were  not  on  file  with  the 
Interstate  Commerce  Commission.    The  interstate  tariffs  estab- 
lished by  the  plaintiff  in  error  and  applicable  to  this  shipment 
were  conditioned  on  the  terms  and  conditions  of  the  form  of 
the  uniform  bill  of  lading.     Therefore  the  liability,  if  any  im- 
posed, must  be  determined  by  the  conditions  of  the  uniform  bill 
of  lading.    As  a  defense,  the  following  provision  of  the  uniform 
bill  of  lading  was  pleaded:     Suits  for  loss,  damage,  or  delay 
shall  be  instituted  only  within  two  years  and  one  day  after  de- 
livery of  the  property  or  in  case  of  failure  to  make  delivery  then 
within  two  years  and  one  day  after  a  reasonable  time  for  de- 
livery has  elapsed.    This  action  was  not  commenced  within  two 
years  and  one  day  after  delivery  of  the  property  referred  to  in 
the  complaint,  or  within  two  years  and  one  day  after  a  reason- 
able time  for  delivery  of  the  property  had  elapsed.     The  rate 

law  and  statutory  liability,  a  ship-  period     permitted     by     Twnspor- 

ment  of  imported  goods  on  which  tation  Act,  Feb.  28,  1920,  §  438  the 

the  freight  was  charged  at  the  for-  limitation  was  nevertheless  fixed  by 

mer  rate  was  subject  to  the  uniform  contract,  and  not  by  a  statute,  since 

bill  of  lading  provisions,  though  no  the  right  to  establish  such  period 

b      of  lading  was  in  fact    issued,  was  not  given  by  the  sta  tutc .but 

New  York  Cent.  R.  Co.  v.  Lazarus,  was     merely     restricted     thereby. 

278  Fed L  900.  New  York  Cent'  R'  Co'  V'  Lazarus' 

Where  the  bill  of  lading  estab-  278  Fed.  900. 

lished  the  period  of  limitation  for  rwai    P     R 

the      commencement      of      action  3/2.    New   York   Central   R.   R. 

against  the  carrier  at  the  minimum  Co.  v.  Lazarus,  278  Fed.  900. 


Digitized  by 


Google 


108  THE  LOSS  AND  DAMAGE  REVIEW 

charged  by  the  plaintiff  in  error  for  the  transportation  of  the  tin 
was  the  rate  contained  in  the  tariffs  and  classifications  for  the 
transportation  of  property  shipped  subject  to  the  terms  and 
conditions  of  the  uniform  bill  of  lading.  The  tariffs  and  classifi- 
cations were  fixed  at  a  higher  rate  for  the  transportation  of 
property  when  not  subject  to  all  the  terms  and  conditions  of 
the  uniform  bill  of  lading.  The  consignments  of  tin  were  re- 
ceived by  rail  carrier  at  Seattle,  Wash.,  on  June  17,  1917,  and 
delivered  in  New  York  City,  with  the  exception  of  the  183  miss- 
ing slabs,  on  the  21st  of  August,  1917.  The  rate  paid  for  the 
transportation  was  56.02  cents  per  100  pounds,  which  is  the  rate 
contained  in  the  transcontinental  east-bound  import  tariff,  duly 
published  and  filed  the  Interstate  Commerce  Commission,  and 
in  effect  at  the  time  the  rules  and  regulations  filed  with  the  In- 
terstate Commerce  Commission  provided  that  the  above-ment- 
ioned rate  applies  to  properties  shipped  subject  to  all  the  terms 
and  conditions  of  the  uniform  bill  of  lading  which  are  contained 
in  said  classification.  The  rate  charged  when  the  consignor 
notifies  the  carrier  that  he  elects  to  have  his  property  transport- 
ed subject  to  carrier's  common-law  and  statutory  liability,  and 
not  subject  to  all  the  uniform  bill  of  lading  conditions,  is  10  per 
cent,  higher  than  the  rate  charged  for  transportation  of  property 
subject  to  all  those  terms  and  conditions.  No  bill  of  lading 
was  actually  issued  by  this  rail  carrier.  The  usual  time  for 
transportation  of  carloads  of  tin  from  Seattle  to  New  York  and 
delivered  to  the  consignee  is  from  20  to  23  days.  These  cars 
were  in  transit  approximately  28  days.  Claims  were  presented 
for  the  loss  of  the  property  in  question  on  August  21,  1917,  and 
investigations  and  other  negotiations  were  pending  up  to  the 
time  of  the  commencement  of  this  action.  It  is  contended  that 
the  condition  of  the  bill  of  lading  as  to  the  time  within  which 
this  action  must  be  commenced  was  suspended  by  virtue  of  the 
provisions  of  the  Transportation  Act  of  February  28,  1920  (sec- 
tion 206f  [41  Stat.  462]).  It  provides:  The  period  of  federal 
control  shall  not  be  computed  as  a  part  of  the  periods  of  limita- 
tion in  actions  against  carriers  or  in  claims  for  reparation  to  the 
Commission  for  causes  of  action  arising  prior  to  federal  control.' 
Section  206  (a)  relates  to  causes  of  action  arising  out  of  federal 
control,  and  provides :  'Such  actions,  suits,  or  proceedings  may, 
within  the  periods  of  limitation  now  prescribed  by  state  or 
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federal  statutes,  but  not  later  than  two  years  from  the  date  of 
the  passage  of  this  act,  be  brought  in  any  court  which  but  for 
federal  control  would  have  had  jurisdiction  of  the  cause  of  ac- 
tion had  it  arisen  against  such  carrier/  It  is  contended  that 
section  206  (f)  of  this  act  invalidates  the  period  of  limitation 
set  forth  in  the  conditions  of  the  uniform  bill  of  lading,  and 
that  therefore  this  action  was  commenced  in  time.  The  argu- 
ment is  that  section  206  (f)  applies  to  all  periods  of  limitations, 
whether  applied  by  contract,  regulation  or  statute.  As  the 
phrase  'periods  of  limitation'  is  used  in  these  sections  of  the 
Transportation  Act,  we  think  the  words  apply  to  limitations 
'now  prescribed  by  the  state  or  federal  statutes/  We  think 
Congress  did  not  intend  a  different  meaning  in  the  use  of  the 
words  "periods  of  limitation,"  as  used  in  paragraph  (f),  than 
their  meaning  as  defined  in  paragraph  (a).  A  phrase  repeated 
in  several  sections  of  the  statute  will  bear  the  same  meaning 
throughout  the  statute,  unless  a  different  intention  clearly  ap- 
pears. It  will  be  presumed  to  be  used  in  the  same  sense,  and 
where  its  meaning  is  clear  in  the  one  instance,  the  same  under- 
standing will  be  attached  to  it  elsewhere,  unless  the  legislative 
body  makes  clear  its  intention  that  it  be  used  in  a  different 
sense.  Wells  Fargo  &  Co.  v.  Taylor,  254  U.  S.  175,  41  Sup.  Ct. 
93,  65  L.  Ed.  Of  the  same  act  section  438  was  an  amendment 
and  provided  that:  'It  shall  be  unlawful  for  any  such  common 
carrier  to  provide  by  rule,  contract,  regulation,  or  otherwise  a 
shorter  period  for  giving  notice  of  claims  than  ninety  days,  for 
the  filing  of  claims  than  four  months,  and  for  the  institution 
of  suits  than  two  years,-  such  period  for  institution  of  suits  to  be 
computed  from  the  day  when  notice  in  writing  is  given  by  the 
carrier  to  the  claimant  that  the  carrier  has  disallowed  the  claim 
or  any  part  or  parts  thereof  specified  in  the  notice/  The  changes 
made  in  this  section  indicate  clearly  that  Congress  did  not  in- 
tend section  206  (f)  to  apply  to  provisions  in  tariff  schedules 
which  the  common  carrier  is  required  to  file  the  Interstate  Com- 
merce Commission.  The  provisions  upon  which  the  plaintiff  in 
error  relies  as  a  defense  was  contained  in  the  contract  of  trans- 
portation, and  not  in  a  state  or  federal  statute.  And  it  appears 
that,  if  Congress  intended  to  provide  in  section  206  (f)  of  the 
Transportation  Act  that  the  period  of  federal  control  should  not 
be  included  in  computing  the  time  specified  in  the  uniform  bill 


Digitized  by 


Google 


110  THE  LOSS  AND  DAMAGE  REVIEW 

of  lading  conditions,  it  would  have  so  stated  in  section  438  of 
the  act,  which  relates  to  the  provisions  of  tariff  schedules. 
Louisville  Cement  Co.  v.  Interstate  Commerce  Comm.,  246  U. 
S.  644,  38  Sup.  Ct.  408,  62  L.  Ed.  914.  The  court  below  held 
that,  where  there  is  a  valid  contract  between  the  shipper  and 
carrier  for  a  longer  period,  even  by  one  day,  than  the  period 
mentioned  in  the  statutes,  it  would  be  improper  to  speak  of  the 
limitation  as  prescribed  by  the  statute,  but  held  that  in  this 
case  there  was  no  such  contract,  and  it  was  not  by  contract,  but 
by  legislative  permission  that  any  period  at  all  was  fixed.  But 
section  20  of  the  Interstate  Commerce  Act  (Comp.  St.  §§  8604a, 
8604aa)  merely  prohibits  a  carrier  from  incorporating  in  a  bill 
of  lading  conditions  which  it  is  required  to  file  with  the  Inter- 
state Commerce  Commission.  By  a  provision  requiring  suits 
be  instituted  within  less  than  two  years  from  the  time  the  cause 
of  action  accrues  prior  to  March  4,  1915,  the  date  of  the  amend- 
ment to  the  Interstate  Commerce  Act,  it  was  lawful  for  a  carrier 
to  provide  in  the  bill  of  lading  or  file  tariff  schedules  that  claims 
should  not  be  presented  and  suits  brought  within  a  much  short- 
er period  than  that  fixed  by  the  statute.  So.  Pacific  R.  R.  Co.  v. 
Stewart,  248,  U.  S.  446,  39  Sup.  Ct.  139,  63  L.  Ed.  350;  Missouri, 
Kansas  &  Texas  Ry.  Co.  v.  Harriman,  227  U.  S.  657,  33  Sup.  Ct 
397,  57  L.  Ed.  690.  From  the  last-quoted  cases  it  is  apparent 
that  the  right  of  the  carrier  to  provide  'a  rule,  contract,  or  reg- 
ulation' that  suits  must  be  brought  within  a  reasonable  time 
is  not  derived  from  the  statute,  but  existed  before  the  statute 
was  enacted.  The  statute  prohibits  the  carrier  from  inserting 
a  provision  in  the  uniform  bill  of  lading  conditions  which  it  is 
required  to  file  with  the  Commission  and  which,  when  filed,  con- 
stitutes the  contract  of  shipment  that  suits  must  be  tried  within 
less  than  two  years  from  the  time  the  cause  of  action  accrues. 
By  the  schedules  filed  with  the  Interstate  Commerce  Commis- 
sion by  the  plaintiff  in  error,  two  forms  of  agreement  for  trans- 
portation of  property  were  given  to  the  shipper.  One  was 
known  as  the  uniform  bill  of  lading,  with  its  conditions  referred 
to,  requiring  that  suits  should  be  instituted  within  two  years; 
the  other  contained  no  provisions  with  respect  to  the  time  for 
the  commencement  of  actions.  It  is  clear  to  us  that  in  the  uni- 
form bill  of  lading  the  condition  as  to  the  two  years  became  a 
part  of  the  agreement  for  the  transportation  of  the  property  in 
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question.  Chicago,  Rock  Island  &  Pacific  Ry.  Co.  v.  Cramer, 
232  U.  S.  490,  34  Sup.  Ct.  58  L.  Ed.  697.  The  time  within  which 
the  defendants  in  error  were  entitled  to  bring  an  action  is  there- 
fore one  fixed  by  the  contract  and  not  by  statute,  and  the  ex- 
tension of  time  granted  by  the  provision  of  the  Transportation 
Act  does  not  permit  adding  thereto  the  period  of  federal  control, 
and  it  cannot  apply,  so  as  to  change  the  terms  of  the  contract 
entered  into  between  the  carrier  and  the  shipper.  Congress  had 
the  right  to  suspend  the  operation  of  the  statute  of  limitations 
where  the  statute  deals  solely  with  the  remedy,  and  does  not  at 
the  same  time  destroy  liability  if  the  action  is  not  brought  with- 
in the  prescribed  time.  The  suspension  of  the  statute  of  limi- 
tations in  actions  on  personal  debts  does  not,  as  applied  to  the 
debtor,  deprive  him  of  property  in  violation  of  the  Fifth  Amend- 
ment. Campbell  v.  Holt,  115  U.  S.  620,  6  Sup.  Ct.  209,  29  L. 
Ed.  483.  And  the  reason  therefor,  is  that  Congress  had  the  right 
to  extend  the  statute  of  limitations  because  the  right  to  bring 
the  action  did  not  enter  into  or  become  a  part  of  the  contract. 
But  where  the  time  within  which  an  action  could  be  brought 
is  agreed  upon  by  the  terms  of  the  "contract  of  shipment,  it  is 
one  of  the  terms  and  conditions  thereof  and  Congress  could  not 
deprive  the  plaintiff  in  error  of  this  property  right,  for  to  do  so 
would  be  a  violation  of  the  provisions  of  the  Fifth  Amendment. 
The  Harrisburg,  119  U.  S.  199,  7  Sup.  Ct.  140,  30  L.  Ed.  358; 
Phillips  Co.  v.  Grand  Trunk  Ry.,  236,  U.  S.  662,  35  Sup.  Ct.  444, 
59  L.  Ed.  774;  Central -Vt.  Ry.  v.  White,  238  U.  S.  507,  35  Sup. 
Ct.  865,  59  L.  Ed.  1433,  Ann.  Cas.  1916B,  252.  It  was  held  in 
Jones  v.  Delaware,  L.  &  W.  R.  R.  Co.,  114  Atl.  331  (N.  J.  Court 
of  Errors  and  Appeals),  that  section  206  (f)  was  inapplicable 
to  actions  under  the  federal  Employers'  Liability  Act  of  1908 
(Comp.  St.  §§  8657 — 8665).  Since  it  appears  that  this  action 
was  not  commenced  for  two  years  from  August  21,  1919,  we 
think  that  by  the  contract  of  transportation  between  the  parties, 
the  defendants  in  error  may  not  maintain  this  acion."  A  pro- 
vision in  the  uniform  express  receipt  requiring  that  suits  for  loss 
or  damage  be  brought  within  two  years  and  a  day  is  valid.4 

4.    Mozier  v.  Barrett,  193  N.  Y.      S.  579,  the  court  said,  p.  580:   "The 
S.  579.  duly  established  and  filed  rates  and 

In  Mozier  v.  Barrett,  193  N.  Y.      contracts,  such  as  the  uniform  ex- 
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Parties.  It  is  well  settled  law  that  any  person  having  an  in- 
terest in  the  goods,  such  as  a  bailee,  may  maintain  an  action 
against  a  carrier  for  loss  or  injury  to  them.5  Where  a  carrier 
has  wrongfully  injured  property  in  its  possession  for  purpose 
of  carriage,  the  same  high  degree  of  proof  of  ownership  is  not 


press  receipt,  are  binding  upon  the 
shippers  unless  and  until  they  are 
held  unreasonable  by  the  Inter- 
state Commerce  Commission  or  by 
the  federal  courts.  Burke  v.  Union 
Pacific  R.  R.  Co.  2256  N.  Y.  535,  536, 
542-545,  124  N.  E.  119;  affirmed  255 
U.  S.  317,  319,  320,  41  Sup.  Ct  283, 
65  L.  Ed.  656;  Adams  Express  Co. 
v.  Croninger,  226  U.  S.  491,  500, 
505-508>  33  Sup.  Ct  148,  57  L.  Ed. 
314,  44,  L.  R.  A.  (N.  S.)  257;  Erie 
R.  R.  Co.  v.  Stone,  244  U.  S.  332, 
336,  37  Sup.  Ct.  633,  61  L.  Ed.  1173. 
The  provision  in  the  uniform  ex- 
press receipt  requiring  suits  to  be 
brought  within  two  years  and  a 
day  is  valid.  Ellis  &  Co.  v.  Payne 
(D.  C.)  274  Fed.  443,  444.  The 
cases  cited  by  plaintiff  holding  that 
railroads  may  waive  the  two  years 
and  one  day  limitation  are  not  in 
point,  because  here  the  express 
company  has  not  waived  and  is  un- 
willing to  waive  the  limitation. 
Ellis  &  Co.  v.  Payne,  274  Fed.  443, 
444.  None  of  the  correspondence 
shows  any  waiver  by  the  express 
company  of  the  two  years  and  one 
day  limitation.  Georgia^  F.  &  A. 
Ry.  Co.  v.  Blish  Milling  Co.,  241 
U.  S.  190,  197,  36  Sup.  Ct  541,  60 
L.  Ed.  948;  Missouri,  K.  &  T.  Ry. 
Co.  of  Texas  v.  Ward,  244  U.  S. 
383,  387,  388,  37  Sup.  Ct.  617,  61  L. 
Ed.  1213." 

5.  A  bailee  may  maintain  an  ac- 
tion of  trover.  Mitchell  v.  Georgia, 
etc.,  Ry.  Ill  Ga.  760, 36  S.E.  971,  51 
L.  R.  A.  622.    See,  also,  in  this  con- 


nection, Harpes  v.  Harpes,  62  Ga. 
395.  American  Ry.  Express  Co.  v. 
Willis  (Ga.  1922),  111  S.  E.  580. 

Where  a  consignee  of  freight 
refuses  to  receive  goods  on  account 
of  damage  done  to  them  in  the 
hands  of  the  common  carrier,  and 
the  goods  are  subsequently  thrown 
back  on  the  hands  of  the  con- 
signor, the  latter  has  a  right  to 
bring  an  action  for  such  damages 
against  the  carrier.  Savannah, 
Florida  &  W.  R.  Co.  v.  Commer- 
cial Guano  Co.,  103  Ga.  590,  30  S.  E. 
555.  American  Ry.  Express  Co.  v. 
Dubois  Bros.  (Ga.  1922),  111  S.  E. 
70. 

Where  plaintiff  sold  an  electric 
motor  and  the  buyer  found  it  de- 
fective and  shipped  it  back  for  re- 
pairs, and  defendant  carrier  negli- 
gently damaged  it,  in  an  action  by 
plaintiff  therefor,  evidence  held  to 
justify  a  finding  that  title  was  in 
plaintiff  at  the  time  of  the  injury, 
though  the  buyer  demanded  pay- 
ment from  defendant  for  cost  of 
repairs.  Gray  &  Barash  v.  Puget 
Sound  Nav.  Co.,  (Wash.  1922),  203 
Pac.  975. 

Where  a  contract  of  sale  of 
an  electric  motor  was  entered 
into  between  plaintiff  and  third 
party,  and  the  third  party  did  not 
accept  the  motor,  and  it  was  dam- 
aged while  being  transported  back 
by  defendant  carrier,  and  the  par- 
ties to  the  contract  closed  their 
mutual  dealings  on  the  basis  that 
no  sale  had  taken  place,  they  were 
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required  in  an  action  against  it  or  damages  to  the  property  as 
is  required  when  the  contest  is  between  individuals  each  claim- 
ing the  title,  though  a  carrier  who  wrongfully  injures  property 
is  not  called  on  to  answer  to  one  without  interest,  even  though 
the  party  in  interest  refuses  to  assert  his  rights.0  And  when 
title  to  a  chattel  must  rest  in  one  of  two  persons,  evidence  which 
determines  the  title  as  between  them  will  determine  it  as  be- 
tween one  of  them  and  a  stranger  to  the  title,  who  asserts  it  to 
be  in  the  other.7  In  a  seller's  action  against  buyers  for  goods 
shipped  and  consigned  to  the  buyers,  but  which  they  denied 
having  received  from  the  carrier,  it  was  proper  to  make  the 
carrier  a  party  defendant.8    A  very  interesting  case  has  recently 


estopped  as  between  themselves 
from  asserting  an  actual  sale,  and 
of  course  estopped  from  asserting 
it  as  against  any  one  else,  and  the 
defendant  must  respond  to  plain- 
tiff for  the  injury  done.  Gray  & 
Barash  v.  Puget  Sound  Nav.  Co., 
(Wash.  1922),  203  Pac.  975. 

In  Pettit  v.  Director  General  of 
Railroads,  (Kans.  1922),  203  Pac. 
927,  the  court  said,  p.  92S:  "The 
defendant  contends  the  plaintiff  is 
not  the  real  party  in  interest.  The 
defendant  does  not  dispute  that  a 
consignor  may  sue  the  carrier  with 
whom  he  contracted  for  grain  lost 
in  transit,  although  the  consignee 
may  have  taken  up  the  bill  of  lad- 
ing. But  it  is  said  the  case  of 
Bennett  v.  Dickinson,  106  Kan.  95, 
186  Pac.  1005,  and  Id.  107  Kan.  17, 
190  Pac.  757,  is  controlling.  In  that 
case  the  shipment  was  made  to  the 
consignor's  order,  and  the  suit  was 
brought  by  a  purchaser  of  the 
goods  who  acquired  title  after  they 
had  been  damaged." 

Under  the  North  Carolina  Law, 
one  paying  draft  attached  to  a  bill 
of  lading  for  shipment  made  "order 
notify"  acquires  all  the  rights  of 
the  consignor  in  regard  to  damage 


to  the  shipment  in  transit,  and  may 
maintain  any  action  against  the 
carrier  for  all  damages  to  the  ship- 
ment while  in  transit.  Watts  et 
al.  v.  Norfolk  Southern  R.  Co.  (N. 
C.  1922),  110  S.  E.  582.  (State 
Case.) 

6.  Gray  &  Barash  v.  Puget 
Sound  Nav.  Co.  (Wash.  1922),  203 
Pac.  975. 

7.  Gray  &  Barash  v.  Puget 
Sound  Nav.  Co.  (Wash.  1922),  203 
Pac.  975. 

In  determining  whether  the  title 
to  a  chattel  has  or  has  not  passed 
by  a  contract  of  sale,  the  primary 
consideration  is  one  of  intention, 
that  the  agreement  is  what  the  par- 
ties intended  to  make  it,  and,  if 
the  intention  is  manifested  clearly 
and  unequivocally,  it  controls.  Gray 
&  Barash  v.  Puget  Sound  Nav.  Co. 
(Wash.  1922),  203  Pac.  975. 

8.  Acme  Mfg.  Co.  v.  Tucker  & 
Nobles,  (N.  C  1922),  111  S.  E.  525. 

In  a  seller's  action  against  buy- 
ers for  goods  shipped  and  con- 
signed to  buyers,  in  which  the  car- 
rier was  made  a  party  defendant 
on  buyers'  denial  of  having  received 
goods  from  carrier,  it  was  error  for 
the  court,  under  the  North  Caro- 
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arisen  as  to  the  liability  of  the  American  Railway  Express  Com- 
pany for  obligations  incurred  by  one  of  its  predecessors.  This 
company  was  held  liable  for  loss  and  damage  to  a  shipment 
given  to  the  Adams  Express  Company  in  1918.  The  court  laid 
down  the  doctrine  that  a  corporation  which  takes  over  the  en- 
tire business  of  another  corporation  as  a  going  concern  and  all 
of  the  tangible  property  of  the  latter  theretofore  used  in  its  busi- 
ness, paying  therefor  only  in  capital  stock  must  pay  any  exist- 
ing liabilities  of  the  corporation  taken  over,  of  which  it  had  ac- 
tual or  constructive  knowledge,  at  least  to  the  extent  of  the 
property  acquired.9 

In  this  case  the  court  said:10  "This  is  an  action  brought  by 
the  defendant  in  error,  J.  W.  Downing,  against  the  plaintiff  in 
error,  the  American  Railway  Express  Company,  to  recover 
certain  alleged  damages  occasioned  by  the  loss,  in  transit,  of 


lina  law,  to  render  a  judgment  ad- 
verse to  seller  without  passing 
upon  question  of  whether  the  car- 
rier's failure  to  deliver  the  goods  to 
buyers  was  without  default  on  car- 
rier's part.  Acme  Mfg.  Co.  v. 
Tucker  &  Nobles,  (N.  C.  1922), 
111  S.  E.  525. 

9.  American  Ry.  Express  Co.  v. 
Downing  (Va.  1922),  111  S.  E.  265. 

Where  the  law  implies  a  promise 
on  the  part  of  a  consolidated  cor- 
poration to  pay  the  liabilities  of 
the  constituent  companies,  the 
situation  is  precisely  the  same  in 
principle  as  if  such  promise  were 
an  express  promise,  and  creditors 
of  the  constituent  companies  may 
recover  on  it  by  action  at  law 
against  the  promisor.  American 
Ry.  Express  Co.  v.  Downing  (Va. 
1922),  111  S.  E.  265. 

It  is  not  essential  to  the  exist- 
ence of  liability  of  a  merging  cor- 
poration for  obligations  of  the 
merged  corporation  that  the  for- 
mer should  have  received  all  of  the 


property  of  the  merged  corpora- 
tion, being  liable  to  the  extent  of 
the  property  received;  and  the 
quantity  of  the  property  trans- 
ferred, as  compared  with  that  re- 
tained, is  material  only  on  ques- 
tion whether  remedy  of  creditors  is 
substantially  unimpaired.  American 
Ry.  Express  Co.  v.  Downing  (Va. 
1922),  111  S.  E.  265. 

It  is  not  essential  to  a  merging 
corporation  being  considered  as  a 
consolidated  company,  nor  to  its 
liability  to  creditors  of  the  merged 
corporation,  that  the  merged  cor- 
poration should  cease  to  exist  de 
jure;  it  being  sufficient  that  it 
ceases  the  actual  transaction  of 
business  as  a  going  concern,  and 
it  may  continue  in  existence  for 
the  purpose  of  winding  up  its  af- 
fairs. American  Ry.  Express  Co. 
v.  Downing,  (Va.  1922),  111  S.  E. 
265. 

10.  American  Ry.  Express  Co. 
v.  Downing  (Va.  1922),  111  S.  E. 
265. 
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840  pounds  of  iParis  green,  a  portion  of  a  shipment  of  that  com- 
modity which,  it  is  alleged,  the  Adams  Express  Company,  on 

the day  of  June,  1918,  received  at  Kensington,  111.,  as  the 

property  of  and  undertook  to  transport  to  the  said  Downing  at 
a  certain  station,  in  Virginia,  on  the  New  York,  Philadelphia 
&  Norfolk  Railroad.  The  respective  parties  to  the  action  will 
be  hereinafter  referred  to  as  plaintiff  and  defendant  in  accord- 
ance with  their  positions  in  the  trial  court.  The  Adams  Express 
Company  was  engaged  in  the  express  transportation  business, 
as  a  common  carrier,  from  said  place  of  shipment  in  Illinois  to 
said  place  of  destination  in  Virginia,  at  the  time  of  said  ship- 
ment and  up  to  June  30,  1918,  inclusive.  On  the  last-named 
day  the  Adams  Express  Company  terminated  its  said  business, 
not  only  between  said  points,  but  also  throughout  Virginia  and 
the  United  States ;  and  the  defendant,  on  and  after  July  1,  1918, 
undertook,  as  a  common  carrier,  to  carry  on,  throughout  the 
United  States,  the  express  transportation  business  theretofore 
transacted  by  the  Adams  Express  Company,  the  American  Ex- 
press Company,  the  Wells-Fargo  Express  Company,  and  the 
Southern  Express  Company.  The  defendant,  the  American 
Railway  Express  Company,  is  a  corporation  incorporated  under 
the  laws  of  the  state  of  Delaware  on  June  22,  1918,  and  as  such 
authorized  to  engage  in  and  carry  on  throughout  the  states, 
territories,  and  possessions  of  the  United  States  and  in  the  Dis- 
trict of  Columbia  and  in  adjacent  foreign  countries,  the  express 
transportation  business,  as  a  common  carrier;  the  authorized 
capital  stock  of  the  defendant  being  $40,000,000  divided  into 
400,000  shares  of  the  par  value  of  $100  each,  the  minimum  capital 
stock  with  which  the  corporation  was  authorized  to  commence 
business  being  $33,000,000.  The  undertaking  aforesaid,  on  the 
part  of  the  defendant,  the  American  Railway  Express  Company, 
on  and  after  July  1,  1918,  to  carry  on  throughout  the  United 
States  the  transportation  business  theretofore  transacted  by  the 
Adams,  the  American,  the  Wells-Fargo,  and  the  Southern  Ex- 
press Companies,  was  entered  into  in  pursuance  of  an  agree- 
ment between  the  four  companies  last  mentioned  and  the  de- 
fendant. That  agreement  was  entered  into  some  time  in  June, 
1918,  prior  to  July  1,  1918.  There  is  no  copy  of  such  agreement 
in  the  record  of  the  case  before  us,  and  what  are  or  are  not 
some  of  its  provisions  may  be  said  to  be  left  in  some  doubt.    At 
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any  rate,  one  of  the  subjects  of  controversy  in  the  instant  case 
is  whether  such  agreement  on  the  part  of  the  defendant  ex- 
pressly stipulated  that  it  would  be  liable  for  and  would  pay  all 
of  the  unsecured  indebtedness  of  the  Adams  Express  Company 
existing  on  July  1,  1918.  There  are  other  provisions  of  said 
agreement  and  certain  facts  attending  the  organization  and  the 
beginning  of  the  business  of  the  defendant  on  July  1,  1918,  and 
the  passing  into  its  hands  on  that  day  of  certain  property  of  the 
Adams  Express  Company,  about  which,  however,  there  is  no 
controversy  in  the  case  and  which  appear  from  the  record  be- 
fore us.  These  are  as  follows:  The  defendant  began  its  busi- 
ness aforesaid  on  July  1,  1918.  Prior  to  that  date  it  owned  no 
property  whatever.  On  that  date,  in  pursuance  of  said  agree- 
ment between  it  and  the  four  other  express  companies  afore- 
said, the  defendant  took  over  from  such  four  other  express  com- 
panies certain  property  theretofore  belonging  to  such  other  com- 
panies, at  a  valuation  of  $30,000,000,  to  be  paid  for  by  the  is- 
suance of  capital  stock  of  the  defendant  of  the  par  value  of  that 
amount  and  delivery  of  such  stock  to  such  four  other  express 
companies.  The  property  of  the  Adams  Express  Company 
which  was  thus  acquired  by  the  defendant  was  the  whole  of  the 
tangible  property  then  owned  and  used  by  the  Adams  Express 
Company  in  its  express  business  aforesaid  throughout  the 
United  States,  including  all  of  such  property  in  Virginia,  which 
was  considerable  in  quantity ;  and  this  property  was  taken  over, 
as  aforesaid,  at  its  book  value,  i.  e.,  its  value  as  carried  at  the 
time  on  the  books  of  the  Adams  Express  Company.  What  this 
precise  value  was,  or  what  was  the  precise  amount  of  the  stock 
of  the  defendant  which  was  given  therefor  to  the  Adams  Ex- 
press Company,  does  not  appear  from  the  record  before  us ;  but 
it  does  appear  from  the  record  that  this  value  and  stock  amount- 
ed to  a  great  many  millions  of  dollars — far  more  than  sufficient 
to  pay  the  plaintiff's  claim.  At  the  time  the  property  aforesaid 
of  the  Adams  Express  Company  was  taken  over  as  aforesaid, 
on  July  1,  1918,  and  the  defendant  agreed  to  issue  its  stock 
therefor  as  aforesaid,  the  defendant  knew  that  an  indefinite 
number  and  amount  of  unliquidated  claims  against  and  un- 
secured obligations  of  the  Adams  Express  Company,  of  the 
character  of  the  claim  of  the  plaintiff,  were  in  existence,  out- 
standing and  unsatisfied.    At  the  time  of  the  trial  the  defendant, 
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as  a  matter  of  fact,  had  issued  and  delivered  to  the  Adams  Ex- 
press Company  only  about  75  per  cent  of  the  stock  which  was 
to  be  issued  to  it  as  aforesaid,  in  payment  for  the  property  of  the 
Adams  Express  Company  taken  over  by  the  defendant  as  afore- 
said. After  June  30,  1918,  the  Adams  Express  Company  had 
no  agent  in  Virginia  on  whom  process  could  be  served  so  as  to 
commence  a  suit  or  action  in  Virginia  against  it ;  nor  any  prop- 
erty in  Virginia  which  could  be  attached.  It  appears  that  on 
and  after  July  1,  1918,  the  Adams  Express  Company  did  own 
some  property,  located  elsewhere  than  in  Virginia,  and  other 
than  that  which  was  turned  over  to  the  defendant  as  aforesaid ; 
but  what  was  the  character  or  value  of  such  other  property,  or 
just  where  it  was  or  is  located,  does  not  appear.  So  far  as 
appears  from  the  record,  the  Adams  Express  Company,  on  and 
after  July  1,  1918,  has  engaged  in  no  business,  other  than  that 
of  winding  up  its  affairs,  including  the  liquidation  of  its  out- 
standing liabilities  and  obligations;  and  for  that  purpose  has 
had  an  office  in  New  York  City,  with  its  official  organization 
intact,  consisting  of  its  president,  secretary,  treasurer,  general 
counsel,  and  its  claim  departments.  Other  material  circum- 
stances are  referred  to  in  the  opinion  of  the  court.  Stewart  K. 
Powell,  of  Onancock,  for  plaintiff  in  error.  S.  James  Turling- 
ton, of  Accomac,  for  defendant  in  error.  SIMS  J.  (after  stating 
the  facts  as  above).  The  following  is  the  chief  question  present- 
ed for  our  decision  by  the  assignments  of  error,  namely.  [1]  1. 
Is  the  defendant  answerable  to  the  plaintiff  for  the  liability  of 
the  Adams  Express  Company  to  the  plaintiff  which  existed  at 
the  time  the  defendant  took  over  the  entire  business  of  the 
Adams  Express  Company  as  a  going  concern  and  all  of  the 
tangible  property  of  the  latter  therefore  used  in  its  business,  be- 
cause of  the  circumstances  that  the  entire  existence  of  the 
Adams  Express  Company  as  a  going  concern  was  consolidated 
or  merged  in  the  defendant ;  that  the  liability  existed  at  the  time 
of  such  consolidation  or  merger,  and  was  actually  or  construc- 
tively known  to  the  defendant  to  so  exist;  that  the  property  so 
taken  over  was  more  than  sufficient  to  pay  the  liability;  and 
that  the  defendant  did  not  undertake  to  pay  anything  for  the 
property  except  its  own  capital  stock?  This  question  must  be 
answered  in  the  affirmative.    As  said  in  6  Am.  &  Eng.  Enc.  Law 
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(2d  Ed.)  p.  818,  §  4:  'When  two  or  more  corporations  are 
consolidated  into  a  new  corporation  with  a  new  name,  and  the 
constituent  corporations  go  out  of  existence,  if  no  arrange- 
ments are  made  respecting  their  property  and  liabilities,  the 
consolidated  corporation  will  be  answerable  for  their  liabili- 
ties, at  least  to  the  extent  of  the  property  acquired  from  the 
constituent  corporations  whose  liability  is  sought  to  be  en- 
forced against  the  consolidated  corporation/  As  pointed  out, 
however,  in  the  valuable  work  just  quoted,  the  essential  ele- 
ments of  the  liability  of  the  new  corporation  in  such  case,  and 
the  basic  reasons  therefor,  are:  First,  that  only  by  a  trans- 
fer for  value  can  the  property  of  a  corporation  or  other  debtor 
be  transferred,  so  as  to  defeat  the  claims  of  creditors  (Id., 
pp.  819,  822) ;  and,  secondly,  that  the  new  corporation  does  not 
occupy  the  relation  of  a  purchaser  for  value  of  the  property 
of  the  old  company,  where  it  gives  nothing  for  the  property 
but  its  own  capital  stock.  If,  indeed,  the  property  of  the  old 
company  is  acquired  by  the  new  corporation  by  actual  bona 
fide  purchase  for  value,  it  is  well  settled  that  the  new  corpora- 
tion is  not  liable  for  claims  against  the  old  company  which 
do  not  constitute  liens  upon  the  property  purchased.  Id.,  p. 
819.  Concerning  a  similar  situation  to  that  under  considera- 
tion in  the  case  in  judgment,  this  is  said  in  Young  v.  The 
Steamboat  Key  City,  14  Wall.  653,  20  L.  Ed.  896:  '*  *  * 
Neither  the  stockholders  of  (the  old  company)  'nor  of  the 
new  corporation  have  ever  parted  with  or  paid  any  money  or 
other  thing  of  value  for*  (the  property),  'otherwise  than  by 
this  consolidation  of  the  companies  into  one;  and  it  is  not  ap- 
parent, nor  even  a  reasonable  presumption,  that  if  the  new 
company  has  to  pay  the  libelant's  debt  in  this  case,  they  will 
be  the  losers,  but  it  is  nearly  certain  the  loss  will  fall  where 
it  should,  on  the  stockholders  coming  in  through  the'  (old 
company).  As  said  in  5  Thomp.  on  Corp.  (2d.  Ed.)  §  6083: 
'  l/2  *  *  The  consolidated  corporation  as  a  rule,  even  in 
the  absence  of  statute,  or  agreement,  assumes  all  the  liabili- 
ties of  the  constituent  companies,  and  they  may  be  enforced 
by  a  direct  action  against  it  as  it  is  presumed  to  have  notice 
of  the  rights  of  creditors.'  As  said  in  Jennings,  Neff  &  Co.  v. 
Crystal  Ice  Co.,  etc.,  128  Tenn.  236,  159  S.  W.  1089,  47  L.  R. 
A.    (N.   S.)    1061 :     'The  doctrine   that  corporate  assets  are   a 
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trust  fund,  at  least  to  the  extent  that  creditors  are  entitled  in 
equity  to  payment  of  their  debts  before  any  distribution  of  cor- 
porate property  is  made  among  stockholders,  is  fully  estab- 
lished in  Tennessee,  and  creditors  have  a  right  to  follow  its  as- 
sets or  property  into  the  hands  of  any  one  who  is  not  a  holder 
in  good  faith  in  the  ordinary  course  of  business.  Vance  v. 
McNabb,  etc.,  Co.,  92  Tenn.  47,  20  S.  W.  424;  Pom.  Eq.  Jur. 
§  1046.  There  is  abundant  authority  likewise  for  the  propo- 
sition that  where  one  corporation,  for  its  own  stock  and  bonds, 
purchases  all  the  assets  of  another,  without  provision  for  the 
debts  of  the  latter,  the  transaction  is  out  of  the  ordinary  course 
of  business,  and  the  very  circumstances  of  the  case  imply  full 
knowledge  on  the  part  of  the  purchasing  corporation  of  all 
facts  necessary  to  charge  the  property  in  its  hands  with  the 
debts  of  the  selling  corporation.  [Citing'  authorities.]  *  *  * 
It  follows  that  when  the  purchasing  corporation  took  over  in 
exchange  for  its  own  stock  and  bonds  the  assets  of  the  other, 
and  permitted  these  securities  which  had  been  substituted  for 
the  visible,  tangible  property  of  the  selling  corporation  to  be 
distributed  among  the  shareholders  of  the  latter,  without  pro- 
vision for  the  creditors  of  the  latter,  it  thereby  became  a 
party,  with  full  notice,  to  the  diversion  of  a  trust  fund.  As 
such,  the  purchasing  corporation  holds  the  property  so  ac- 
quired impressed  with  the  same  trust  with  which  said  prop- 
erty was  originally  charged,  and  the  purchasing  corporation 
is  liable  to  the  creditors  of  the  selling  corporation  to  the  ex- 
tent of  the  value  of  the  property  thus  obtained.  Creditors 
of  the  old  corporation  cannot  be  required  to  look  alone  to  the 
stock  and  bonds  which  were  substituted  for  the  real,  tangible 
assets  of  that  corporation.  The  value  of  securities  so  substi- 
tuted is  more  or  less  problematical  and  creditors  should  not 
be  forced  to  surrender  their  claim  against  available,  visible 
assets,  and  transfer  such  claim  to  new  securities.  Their  rem- 
edy cannot  thus  be  hindered  and  impaired  for  the  benefit  of 
stockholders.  *  *  *  We  are  aware  that  there  is  some  con- 
flict in  the  cases  as  to  the  rights  of  creditors  under  circum- 
stances such  as  these,  but  we  think  the  views  we  have  ex- 
pressed are  sustained  by  the  weight  of  authority.  We  have  no 
hesitation  in  announcing  our  belief  that  such  views  are  cor- 
rect, and  they  are  in  harmony  with  the  following  cases:     Al- 
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toona  v.  Richardson  Gas  &  Oil  Co.,  81   Kan.  717,   106  Pac. 
1025,  26  L.  R.  A.  (N.  S.)  651 ;  Grennetl  v.  Detroit  Gas  Co.,  112 
Mich.  70,  70  N.  W.  413;  Hurd  v.  New  York,  etc.,  Steam  Laun- 
dry Co.,  167  N.  Y.  89,  60  N.  E.  327;  Mclver  v.  Young  Hard- 
ware Co.,  144  N.  C.  478,  57  S.  E.  619,  119  Am.  St.  Rep.  970; 
Ft  Payne  Bank  v.  Alabama  Sanitarium,  103  Ala.  358,  15  So. 
618;  Chattanooga  R.  &  C.  R.  R.  Co.  v.  Evans,  66  Fed.  809, 
14  C.  C.  A.  116,  31  U.  S.  App.  432;  Hibernia  Ins.  Co.  v.    St 
Louis  &  N.  O.  Transp.  Co.  (C.  C.)  [4  McCrary,  432]   13  Fed. 
516;  Vicksburg  &  Y.  City  Teleph.  Co.  v.  Citizens'  Teleph.  Co., 
79  Miss.  341,  30  So.  725,  89  Am.  St.  Rep.  656/    See,  also,  to 
same  effect,  notes  in  47  L.  R.  A.  (N.  S.)  1058,  1059,  11  L.  R.  A. 
(N.  S.)  1119-1132;  and  cases  cited.     Many  of  the  authorities, 
in  the  absence   of  statute  fixing  the  liability   (which   is  the 
situation  touching  the  case  in  judgment),  regard  the  liabilities 
of  the  consolidated  corporation  for  the  unsecured  debts  of  its 
constituent  companies  as  in  truth  resting  upon  the  agreement, 
express  or  implied,  of  the  consolidated  corporation  to  pay  such 
debts;  and  this  we  think,  upon  principle,  is,  in  such  case,  the 
true  ground  on  which  the  obligation  rests.     In  Morrison  v. 
American  Snuff  Co.,  79  Miss.  330,  30  South.  723,  89  Am.  St 
Rep.  598,  this  is  said:     'The  foundation  of  the  liability  of  a 
consolidated  corporation  may  rest  on  a  statute  or  on  an  agree- 
ment either  expressed  or  implied.    If  the  statute  does  not  pro- 
vide that  the  new  company  shall  assume  the  debts  and  liabili- 
ties of  the  constituent  companies,  and  there  is  no  expressed 
agreement  respecting  the  same,  the  debts  of  the  original  com- 
panies follow  as  an  incident  of  the  consolidation,  and  become 
by  implication  the  obligations  of  the  new  corporation'— citing 
authorities.    The  consolidated  company  has  in  its  hands  prop- 
erty which  in  equity  and  good  conscience  belongs  to  the  plain- 
tiff to  the  extent  of  having  its  claim  satisfied  thereby;  and, 
wherever  property  or  money  is  so  held,  'the  law  operating  on 
the  act  of  the  parties,  creates  the  duty,  establishes  the  privity, 
and  implies  the  promise  and  obligation,  on  which  the  action 
is  founded/     Brewer  v.  Dyer,  7  Cush.  (Mass.)  339.     See,  to 
same  effect  Moses  v.  Macferlan,  2  Burrow,  1012;    Clark   on 
Contracts,  §  314,  p.  757;  Norfolk  v.  Norfolk  County,  120  Va. 
356,  91  S  .E.  820;  2  R.  C.  L.  §  9,  pp.  749,  750.    [2]  Where  the 
circumstances  are  such  that  the  law  implies  the  promise    on 
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the  part  of  the  consolidated  corporation  to  pay  the  liabilities 
of  the  constituent  companies,  the  situation  is  precisely  the 
same  in  principle,  as  if  such  promise  were  an  express  prom- 
ise; and  the  plaintiff  for  whose  benefit  such  promise  exists 
may  recover  upon  it  by  action  at  law  against  the  promisor, 
upon  either  of  the  principles  aforesaid.  Langhorne  v.  Rich- 
mond R.  Co.,  91  Va.  369,  22  S.  E.  159;  and  Cosmopolitan  Life 
Ins.  Co.  v.  Koegel,  104  Va.  619,  629-631,  52  S.  E.  166.  As  said 
in  Langhorne  v.  Richmnod  R.  Co.,  supra:  'Where  two  *  *  * 
companies  unite,  or  become  consolidated  under  the  authority 
of  law,  the  presumption  is,  until  the  contrary  appears,  that  the 
united  or  consolidated  company  has  all  the  powers  and  privi- 
leges, and  is  subject  to  all  the  restrictions  and  liabilities,  of 
those  out  of  which  it  is  created.  Tomlinson  v.  Branch,  15 
Wall.  460,  and  Tennessee  v.  Whitworth,  117  U.  S.  139,  147. 
The  corporation  which  is  created  by  such  consolidation  *  *  * 
is  ordinarily  deemed  the  same  as  each  of  the  corporations 
which  formed  it  for  the  purpose  of  answering  for  the  liabili- 
ties of  the  old  corporations,  and  may  be  sued  under  its  new 
name  *  *  *  for  their  debts  as  if  no  change  had  been  made  in 
the  name,  or  in  the  organization  of  the  original  corporations. 
Jones  on  Railroad  Securities,  §  415;  1  Thompson's  Com.  on 
Corp.  §§  372,  373,  395;  1  Beach  on  .Private  Corp.  §§343,  344; 
1  Morawetz  on  Corp  §  955;  Taylor  on  Corp.  §  666;  4  Am.  & 
Eng.  Enc.  Law,  272n.'  And  as  held  in  Cosmopolitan  Life  Ins. 
Co.  v.  Koegel:  The  plaintiff's  right  of  action  exists  in  'those 
cases  in  which  the  defendant  has  in  his  hands  money  which 
in  equity  and  good  conscience  belongs  to  the  plaintiff,  as 
where  one  person  receives  from  another  money  or  property  as 
a  fund  from  which  certain  creditors  of  the  depositor  are  to  be 
paid,  and  promises,  by  his  acceptance  of  the  money  or  prop- 
erty without  objection  to  the  terms  on  which  it  is  delivered 
to  him,  to  pay  such  creditors.'  See  note  1  Chitty  on  PI.  p.  5, 
where  a  number  of  cases  are  cited  as  belonging  to  a  class  in 
which  it  is  said,  "the  law  (in  such  cases)  creates  the  privity 
and  implies  the  promise" — citing,  also;  numerous  other  au- 
thorities to  the  same  effect.  [3]  It  is  not  essential  to  the  ex- 
istence of  the  liability  of  the  new  corporation  which  we  have 
been  considering  that  such  corporation  should  have  received 
"all"  of  the  property  of  its  constituent  companies.    As  said  in 
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5  Thomp.  on  Corp.  (2d  Ed.)  §  6085:  'Consolidated  companies 
receiving  most  of  the  property  of  the  old  companies  are  held 
to  be  liable  for  the  debts  of  such  uniting  companies  to  the  ex- 
tent of  the  property  received  by  them.'  See,  to  same  effect, 
Berthold  v.  Holladay-Klotz  Land  &  Lumber  Co.,  91  Mo.  App. 
233;  Hurd  v.  New  York  etc.,  Steam  Laundry  Co.,  167  N.  Y. 
89,  60  N.  E.  327.  In  truth,  the  quantity  of  the  property  trans- 
ferred, as  compared  with  that  retained,  is  material  only  to  this 
extent:  If  there  is  not  sufficient  property  retained  by  the  con- 
stituent company,  within  the  jurisdiction  of  the  courts  of  the 
state,  to  satisfy  the  obligation  of  such  company  to  the  plain- 
tiff, so  that  the  remedy  of  the  plaintiff  is  substantially  im- 
paired, and  the  other  aforesaid  requisite  circumstances  exist, 
the  liability  we  have  been  considering  will  arise;  if,  on  the 
other  hand,  there  is  sufficient  property  so  retained  as  to  leave 
the  remedy  of  the  plaintiff  substantially  unimpaired,  even  if 
the  aforesaid  other  circumstances  do  exist,  the  liability  will 
not  arise.  [4]  Again:  It  is  not  essential  to  the  new  corpora- 
tion being  considered  as  a  "consolidated  company,"  within  the 
meaning  of  those  terms  as  used  in  the  authorities  above  cited 
and  quoted  from,  nor  to  the  liability  of  the  new  corporation 
above  referred  to,  that  the  constituent  companies  should  cease 
to  exist  de  jure  on  the  organization  of  the  new  corporation. 
The  going  "out  of  existence"  of  the  constituent  companies  (to 
which  the  quotation  above  made  from  6  Am.  &  Eng.  Enc. 
Law,  §  4,  p.  818,  and  other  authorities  on  the  same  subject, 
refer)  is  the  cessation  of  all  actual  transaction  of  business  as 
a  going  concern — the  de  facto  cessation  of  all  business — the 
abandonment  of  all  life  and  operation  according  to  the  design 
of  the  charter  of  the  constituent  companies.  The  continued 
existence  de  jure  of  the  constituent  companies  for  the  purpose 
of  winding  up  their  affairs  or  other  purposes  is  immaterial. 
Berthold  v.  Holladay-Klotz  Land  &  Lumber  Co.,  91  Mo.  App. 
233;  Montgomery,  etc.,  R.  Co.,  v.  Branch  Sons  &  Co.,  59  Ala. 
139;  5  Thomp.  on  Corp.  (2d  Ed.)  §  6041.  As  said  by  the  au- 
thority last  cited:  The  termination  of  the  existence  of  the 
constituent  companies  is  not  necessary  to  either  the  accomp- 
lishment or  validity  of  the  consolidation.'  *  *  *  The  de- 
fendant relies  upon  McAlister  v.  American  Railway  Express 
Co.,  179  N.  C.  556,  103  S.  E.  129,  15  A.  L.  R.  1090,  and  it  must 
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be  said  that  the  holding  in  that  case  is  directly  contrary  to 
our  holding  above.  But  such  holding  is,  as  we  think,  also 
directly  contrary  to  the  great  weight  of  authority  and  to  the 
true  principles  involved,  and  for  those  reasons  we  cannot  fol- 
low it  The  other  cases  relied  on  by  the  defendant  are  the  fol- 
lowing: Seaboard  Air  Line  Ry.  Co.  v.  Leader,  115  Ga.  702, 
42  S.  E.  38;  Whiting  v.  Maiden,  etc.,  R.  Co.,  202  Mass.  298, 
88  N.  E.  907,  132  Am.  St.  Rep.  493;  Austin  v.  Tecumseh  Nat. 
Bank,  49  Neb.  412,  68  N.  W.  628,  35  L.  R.  A.  444,  59  Am. 
St.  Rep.  543;  Colorado,  etc.,  R.  Co.,  v.  Albrecht,  22  Colo.  App. 
201,  123  Pac.  957;  Bruffet  v.  Great  Western  R.  R.  Co.,  25  111. 
353;  Hallidie  Machinery  Co.  v.  Washington  Brick,  etc.,  Co., 
70  Wash.  80,  126  Pac.  96.  These  cases  are  not  inconsistent 
with  our  holding  above.  They  hold  merely  that,  in  the  ab- 
sence of  statute  imposing  the  liability,  for  the  new  corpora- 
tion to  be  liable  for  the  unsecured  debts  of  its  predecessor  it 
must  appear  either  that  the  new  corporation  expressly  as- 
sumed the  liabilities  of  its  predecessor  or  that  the  circum- 
stances are  such  that  the  law  charges  the  new  corporation 
with  such  liability;  that  in  the  absence  of  a  statutory  provision 
on  the  subject  the  mere  fact  that  the  property  of  a  company 
is  acquired  by  another  company  or  individual  does  not  of  it- 
self make  the  new  holder  of  the  property  liable  for  tire  debts 
of  the  seller  of  it;  for,  non  constat,  the  new  holder  may  have 
been  a  bona  fide  purchaser  of  the  property  for  value  in  the  or- 
dinary course  of  business,  in  which  case  such  holder  would  not 
be  liable  for  debts  which  were  not  liens  on  the  property.  All 
of  this  is  in  entire  accord  with  true  principles  and  with  our 
views  upon  the  subject.  Much  of  the  argument  before  us  has 
concerned  the  question  of  fact  whether  there  was  an  express 
agreement  in  the  case  in  judgment  on  the  part  of  the  defend- 
ant to  pay  the  unsecured  debts  and  liabilities  of  the  Adams 
Express  Company  existing  at  the  time  of  the  consolidation 
aforesaid;  but  our  view  being,  as  aforesaid,  that  under  the  cir- 
cumstances of  this  case  the  law  will  imply  such  agreement,  it 
is,  of  course,  unnecessary  for  us  to  deal  with  such  question  of 
signments  of  error  for  our  decision,  and  that  is  this:  [5] 
fact.  There  is  but  one  other  question  presented  by  the  as- 
2.  Was  there  sufficient    evidence  before  the  jury  to  support  their 
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finding  to  the  effect  that  the  Adams  Express  Company,  in 
June,  1918,  received,  at  Kensington,  111.,  the  quantity  of  the 
goods  in  question  for  transportation  to  the  plaintiff,  as  al- 
leged? This  question  must  be  answered  in  the  affirmative.  A 
witness  for  the  plaintiff,  who  was  the  depot  agent  of  the  de- 
fendant at  the  place  of  destination  of  the  goods  in  Virginia, 
was  permitted  by  the  trial  court,  over  the  objection  of  the  de- 
fendant, to  testify  as  to  what  a  certain  entry  in  the  delivery 
record  book  of  the  Adams  Express  Company  showed  was  the 
shortage  on  a  shipment  of  said  goods  to  the  plaintiff  at  Ken- 
sington, 111.,  on  May  18,  1921,  which  was  a  different  shipment 
from  that  on  which  the  action  was  based.  The  defendant  con- 
tends that  such  testimony  as  to  such  book  entry  was  improp- 
erly admitted  in  evidence  for  several  reasons  (which  need  not 
be  set  forth  here),  and  hence  that  the  case  should  be  consid- 
ered as  if  such  testimony  were  not  in  the  record;  and  that  if 
such  testimony  were  stricken  out  of  the  record  there  would 
be  no  testimony  left  to  support  the  verdict  in  the  particular  in 
question.  This  position  of  the  defendant  overlooks  the  fact 
that  the  plaintiff  himself  testified,  without  objection  thereto 
on  the  part  of  the  defendant,  that  prior  to  the  trial  he  received 
a  receipt  from  'the  agent  at  Kensington,  111.,  *  *  *  show- 
ing the  shipment'  in  question,  which  receipt,  other  testimony 
for  plaintiff  before  the  jury  showed,  was  turned  over  to  counsel 
for  the  defendant  prior  to  the  trial.  The  agent  at  Kensing- 
ton, 111.,  was  agent  for  the  defendant  at  the  time  he  sent  the 
plaintiff  the  receipt  mentioned.  There  was  therefore  ample 
evidence  before  the  jury  to  support  the  finding  in  question. 
The  case  will  be:  Affirmed."  Railroad  companies  whose 
lines  and  facilities  were  taken  over  by  the  railroad  ad- 
ministration established  by  the  President  in  December,  1917, 
are  not  liable  for  the  acts  of  omission  or  commission  of  the 
agents  and  servants  of  the  Director  General  in  operating  such 
railroads.11  So  a  suit  for  loss  caused  by  a  "carrier"  under  fed- 
eral control,  must  be  against  the  Director  General,  and  the 

11.    Diamond  X  Land  &  Cattle  against  the   railway   company   ac- 

Co.  v.  Director  General,  (N.  Mex.  crued  prior  to   the  time  that  the 

19212),  205  Pac.  267.  United  States  government,  through 

Where     the     cause     of     action  its  Director  General,  took  control 
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owning  company  is  not  a  proper  party.12  In  a  recent  case  the 
court  made  a  very  interesting  reference  to  what  is  a  little 
known  principle  of  law,  that  is,  the  doctrine  of  partnership  as 
between  railroads.  It  is  conceded,  of  course,  that  any  one 
partner  is  responsible  for  every  liability  of  the  firm  and  in 
previous  years  this  doctrine  had  been  applied;  quite  exten- 
sively to  railroads.  A  partnership  can  exist  with  respect  to 
just  one  transaction,  as  well  as  to  a  series  of  transactions,  and 
there  need  not  be  a  firm  name  used.  There  have  been  cases 
where  railroads  entering  into  traffic  contracts  or  through  con- 
tracts have  been  held  to  become  partners.  In  a  recent  case  a 
connecting  carrier  was  sued  for  injury  to  goods  which  it  de- 
veloped occured  on  the  line  of  its  predecessor.  The  court 
called  attention  to  the  fact  that  under  such  circumstances  the 
subsequent  carrier  was  not  liable,  unless  it  was  alleged  that 
it  was  a  partner  with  the  previous  carrier.  This  opens  up  an 
interesting  field  of  speculation.  Conceivably,  if  agreements 
for  through  traffic  can  be  shown  as  between  carriers  in  suf- 
ficiently definite  form  as  to  sustain  an  allegation  of  partner- 
ship, then  any  connecting  carrier  could  be  sued  for  the  loss. 
In  many  cases  this  might  be  a  great  convenience.  In  the  case 
referred  to  the  court  said:18    "In  approaching  the  question  we 


of  the  railroads,  the  fact  that  the 
Director  General  took  control  and 
received  possession  of  the  goods 
which  had  been  converted  would 
not  affect  the  plaintiff's  right  of  ac- 
tion in  conversion  against  the  rail- 
way company.  Colley  v.  Chicago  & 
N.  W.  Ry.  Co.  (Nebr.  1922),  187 
N.  W.  98. 

A  railroad  company  is  relieved 
from  liability  for  loss  occasioned 
by  operation  of  its  road  while  un- 
der control  of  the  Director  Gen- 
eral. Pettit  v.  Director  General  of 
Railroads,  (Kans.  1922),  203  Pac. 
927. 

12.  American  Fruit  Distributors 
v.  Hines,  (Calif.  1921),  203  Pac. 
821. 


The  Director  General  of  Rail- 
roads could  not  complain  on  ap- 
peal that  there  was  no  service  on 
him  as  operator  of  certain  railroad, 
where  he  had  filed  an  answer,  had 
made  a  motion  to  elect,  had  given 
notice  to  take  a  deposition,  and, 
after  verdict  and  judgment  was  en- 
tered against  him  as  operator  of 
such  railroad,  had  filed  a  motion  for 
a  new  trial  and  an  application  for 
an  appeal,  since  by  filing  such  an- 
swer and  motions  he  entered  his 
general  appearance.  Sonken-Ga- 
lamba  Iron  &  Metal  Co.,  (Mo. 
1922),  238  S.  W.  135. 

13.  M.  V.  Moore  &  Co.,  v.  So. 
Ry.    (N.   C.   1922),   111    S.   E.   166. 

Where  the  complaint  did  not  al- 
lege   a    partnership    between     con- 
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do  not  controvert  the  established  principle  that  a  special  con- 
tract or  partnership  relation  among  connecting  lines  may  make 
the  intermediate  or  terminal  carrier  liable  for  loss  or  injury, 
whether  occurring  on  its  own  line  or  on  the  line  of  another 
connecting  carrier.  Barter  v.  Wheeler,  49  N.  H.  9,  6  Am.  Rep. 
434;  Phillips  v.  R.  R.  supra;  Lindley  v.  R.  R.  supra;  R.  R.  v. 
Myrick,  supra.  But  in  the  complaint  there  is  no  allegation  upon 
which  to  base  the  application  of  this  principle.  The  plaintiff  does 
not  allege  either  a  partnership  or  a  special  contract  for  joint 
transportation.  The  substance  of  the  only  relevant  and  material 
allegations  in  the  complaint  is  this:  The  goods  were  packed 
by  the  shippers  and  delivered  to  the  receiving  carrier  to  be 
transported  by  it  and  its  connecting  carriers  to  the  plaintiffs 
in  Asheville,  and  the  bill  of  lading  was  thereupon  issued.  Con- 
sidered in  the  light  of  section  2  in  the  bill  of  lading,  the  ab- 
sence of  an  allegation  of  a  partnership  or  special  contract  for 
joint  transportation  is  all  the  more  marked.  Without  allega- 
tion, proof  of  such  partnership  or  special  contract  is  incom- 
petent and  unavailing;  for  in  our  procedure  is  firmly  embedded 
the  principle  that  proof  without  allegation  is  no  less  fatal  than 
allegation  without  proof.  McKee  v.  Lineberger,  69  N.  C. 
217;  McLaurin  v.  Cronly,  90  N.  C.  50.  In  these  circumstances 
the  ultimate  inquiry  is  confined  to  the  legal  import  of  the  bill 
of  lading.  Taken  in  connection  with  the  allegations  referred 
to,  does  the  receipt  or  bill,  itself,  constitute  a  partnership 
among  the  connecting  carriers?  If,  as  we  have  seen,  the  Car- 
mack  Amendment  does  not  create  such  partnership,  we  must 
search  for  an  answer  in  the  relation  that  would  have  existed 
between  the  connecting  lines,  by  virtue  of  the  bill  of  lading, 
if  this  amendment  had  not  been  enacted.  Under  such  condi- 
tions— if  the  Carmack  Amendment  were  not  in  force — the 
receiving  carrier,  when  the  shipment  was  tendered,  would 
have  had  the  right  to  contract  either  to  carry  the  goods  to 
their  destination  or  to  carry  them  safely  over  its  own  line  only 

nccting  carriers  or  special  contract  petent  and  would  not  support  a  re- 
for  joint  transportation,  but  merely  covery,  and  liability  depended  on 
alleged  delivery  to  the  receiving  the  legal  import  of  the  bill  of  lad- 
carrier  for  transportation  by  it  and  ing  itself.  M.  V.  Moore  &  Co.  v. 
connecting  carriers  under  a  bill  Southern  Ry:  Co.,  (N.  C.  1922),  111 
of    lading,    proof    of    a   partnership  S.  £.  166. 


special     contract     was     incom- 
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and  then  to  deliver  them  to  the  next  carrier.  In  case  of  the 
latter  election,  the  next  connecting  carrier  would  have  been 
the  agent  of  the  shipper;  and,  in  case  of  the  former,  the  inter- 
mediate or  terminal  carrier  would  have  been  the  agent  of  the 
receiving  carrier.  In  neither  event  would  the  initial  carrier 
have  been  the  agent  of  either  of  the  connecting  lines.  R.  R. 
v.  Riverside  Mills,  supra ;  10  C.  J.  518.  This  conclusion  is  forti- 
fied by  the  provisions  of  section  2  in  the  bill  of  lading.  This 
section  is  not  a  limitation  by  contract  of  the  defendant's  com- 
mon-law liability;  for  no  common-law  obligation  devolves 
upon  any  carrier  to  transport  goods  over  lines  other  than  its 
own,  and  hence  there  is  no  common-law  liability  for  loss  or 
damage  not  occurring  on  its  own  line  and  not  caused  by  its 
own  negligence.  The  plaintiffs,  not  having  alleged  a  parter- 
ship  or  special  contract,  did  not  tender  an  issue  relating  to 
either  question.  The  case  turned  upon  the  issues  as  to  negli- 
gence, and  the  verdict  was  adverse  to  the  plaintiffs.  At  the 
trial  there  was  neither  an  allegation  nor  an  issue  of  a  partner- 
ship or  special  contract,  and  we  hold  that  there  was  no  error 
in  the  judgment  of  the  court.  The  plaintiffs  cited  Paper  Box 
Co.  v.  R.  R.,  177  N.  C.  351,  99  S.  E.  23,  in  support  of  their 
contention;  but  that  case  and  this  are  entirely  distinct.  In- 
deed, the  question  arising  in  the  instant  case  has  not  hereto- 
fore been  presented  to  this  court  for  decision/'  The  objection 
that  the  evidence  does  not  show  plaintiff  was  the  real  party 
in  interest  is  waived  by  failure  to  raise  it  in  the  trial  court.14 
Pleading.15    A  carrier  relying  on  stipulations  in  bill  of  lad- 

14.  Wells  Fargo  &  Co.  Express  were  delivered  by  connecting  car- 
v.  Allbright,  (Ind.  1922),  133  N.  E.  rier  to  another  company,  without 
753.  bill  of  lading,  which  company  de- 

15.  Where  a  complaint  alleges  posited  the  invoice  price,  and  sub- 
that  the  buyer  purchased  a  car  of  sequently  sued  the  carrier  and 
cotton  seed  meal  and  consigned  it  complainant  in  Virginia  for  return 
to  himself  at  Richmond,  Va.,  deliv-  of  the  money,  to  which  complain- 
ering  it  to  a  railroad  company,  ant  made  no  claim,  held  that  pleas 
taking  its  bill  of  lading  therefor,  that  such  judgment  was  binding 
order  notify  buyer,  and  in  pay-  upon  complainant  in  an  action 
ment  seller  drew  its  draft  on  buyer  against  the  carrier  for  conversion, 
for  the  price,  attached  the  bill  of  must  fall,  for  such  matters  were 
lading  which  seller  indorsed  to  not  adjudicated  in  the  former  judg- 
complainant  bank,  and  the  goods  ment,  where  the  pleas  did  not  show 
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that  complainant  had  ratified  or 
waived  its  rights  under  the  ship- 
ping contract  Central  of  Georgia 
Ry.  Co.  v.  Dothan  Nat.  Bank,  (Ala. 
19Z1),  91  Sou.  351. 

Where  complainant  had  the  op- 
tion of  appearing  in  a  Virginia 
court  to  litigate  its  claim  to  a  fund 
deposited  by  a  party  procuring  a 
car  of  goods  from  the  defendant 
carrier  without  a  bill  of  lading,  or 
of  proceeding  against  the  carrier 
for  conversion,  a  judgment  in  the 
Virginia  court,  which  the  complain- 
ant did  not  contest,  would  not  pre- 
vent complainant's  proceeding  for 
conversion.  Central  of  Georgia  Ry. 
Co.  v.  Dothan  Nat.  Bank,  (Ala. 
1921),  91  Sou.  351. 

"Questions  as  to  diligence  and 
negligence,  including  contributory 
negligence,  being  questions  pe- 
culiarly for  the  jury,  the  court  will 
decline  to  solve  them  on  demurrer, 
except  in  plain  and  indisputable 
cases."  Larkin  v.  Andrews,  27  Ga. 
App.  — ,  109  S.  E.  518;  Western 
Union  Telegraph  Co.  v.  Spencer, 
24  Ga.  App.  471,  101  S.  E.  198.  Nor- 
ton v.  Georgia  Ry.  &  Power  Co. 
(Ga.  1922),  110  S.  E.  459. 

The  petition  as  amended  having 
described  the  property,  and  stated 
its  value,  and  that  the  plaintiff  was 
a  common  carrier,  and  that  the 
goods  described  were  regularly  re- 
ceived into  the  possession  of  the 
plaintiff  for  transportation,  and 
were  delivered  by  mistake  to  the 
defendant,  and  that  the  defendant 
refused  to  deliver  the  goods  on  de- 
mand, the  court  erred  in  dismissing 
the  petition  on  the  ground  that  it 
was  insufficient.  American  Ry. 
Express  Co.  v.  Willis  (Ga.  1922), 
111  S.  E.  580. 

"A  petition,  in  an  action  of 
trover,  which    sets   out  a   descrip- 


tion of  the  property,  and  its  value, 
title  thereto  in  the  plaintiff,  pos- 
session in  the  defendant,  and  a  re- 
fusal to  deliver  on  demand,  is  good 
against  general  demurrer."  Bank  of 
Sparta  v.  Butts,  1  Ga.  App.  771  (1), 
57  S.  E.  1061.  American  Ry.  Ex- 
press Co.  v.  Willis  (Ga.  1922),  111 
S.  E.  580. 

In  American  Ry.  Express  Co.  v. 
Willis  (Ga.  1922),  111  S.  E.  580,  the 
court  said:  "The  original  petition 
filed  in  this  case  was  as  follows: 
'The  petition  of  American  Railway 
Express  Company  respectfully 
shows:  (1)  That  E.  J.  Willis  is  a 
resident  of  said  county.  (2)  That 
on  the  27th  day  of  February,  1920, 
the  said  E.  J.  Willis  was  doing 
business  as  Willis  Drug  Company 
in  the  city  of  Bainbridge,  said  coun- 
ty. (3)  Your  petitioner  delivered 
by  mistake  a  package  of  cigars  of 
the  value  of  $63.75  to  said  Willis 
Drug  Company  on  the  27th  day  of 
February,  1920,  which  said  pack- 
age was  marked  and  consigned  to 
Mills  Pharmacy.  (4)  Your  peti- 
tioner shows  that  said  Willis  Drug 
Company  fails  and  refuses  to  re- 
turn said  shipment  to  your  peti- 
tioner for  delivery  to  its  true 
owner,  all  to  the  injury  of  your  pe- 
titioner in  the  sum  of  $63.75.'  An 
amendment  was  offered  and  al- 
lowed as  follows:  '(1)  That  it 
(the  plaintiff)  is  a  common  carrier. 
(2)  That  on  the  2f6th  day  of  Feb- 
ruary, 1920,  the  package  of  cigars 
was  regularly  received  into  its  pos- 
session for  transportation  to  Mills 
Pharmacy.  (3)  That  said  package 
of  cigars  was  of  the  value  of 
$63.75.  (4)  That  said  package  of 
cigars  was  demanded  of  E.  J.  Wil- 
lis on  the  6th  day  of  September, 
1920.  (5)  That  the  right  of  pos- 
session of  said  property  is  in  pe- 
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ing  to  exempt  it  from  a  common-law  liability  must  plead  such 
stipulations.16 

Burden  of  Proof.  Where  it  appeared  that  defendant,  a 
transfer  company,  received  a  valise  in  bad  order,  with  sides 
broken,  back  broken,  ends  "busted,"  handle  broken,  lock 
open,  and  tied  up  with  ropes  or  straps,  which  it  delivered  to 
the  servant  at  the  home  of  the  claimant,  and  claimant  subse- 
quently brought  suit  for  the  value  of  part  of  the  contents, 
which  had  been  stolen,  and  the  only  witness  on  his  behalf  be- 
sides himself  was  his  wife,  who  did  not  arrive  home  until  ten 
minutes  after  it  had  been  delivered,  and  his  servant  had  left 
his  employ  and  no  efforts  were  made  to  produce  her,  it  was 
held  that  the  evidence  was  not  sufficient  to  support  a  judgment 
against  the  carrier.17  Where  liability  of  a  carrier  for  loss  of 
goods  depends  on  its  negligence,  the  burden  of  proving  negli- 
gence rests  on  plaintiff,  and  while  nondelivery,  without  ex- 
cuse, is  at  common-law  regarded  as  making  a  prima  facie  case 


titioner.'  The  allowance  of  the 
amendment  was  objected  to  by  de- 
fendant, but  no  exceptions  pendente 
were  preserved,  nor  was  there  any 
cross-bill  of  exceptions  filed  in  the 
case.  Robt.  C.  Alston,  of  Atlanta, 
and  W.  V.  Custer,  of  Bainbridge, 
for  plaintiff  in  error.  Hartsfield  & 
Conger,  of  Bainbridge,  for  defend- 
ant in  error." 

Where  the  petition  against  a  pipe 
line  company  sought  recovery  for 
conversion  of  oil  transported  by 
the  company  before  the  suit  and  the 
answer  of  the  company,  though  it 
alleged  the  receipt  of  oil  from  the 
same  land  after  the  institution  of 
the  suit  and  sought  directions  for 
delivery  of  the  oil  and  accounting 
for  the  proceeds,  was  not  made  a 
counterclaim  shall  be  so  desig- 
nated, the  court  was  without  juris- 
diction to  render  any  judgment 
with  reference  to  the  oil  received 
after  institution  of  the  suit.     Hall 


v.  Cumberland  Pipe  Line  Co.  (Ky. 
1922),  237  S.  W.  405. 

In  an  action  for  negligent  delay 
in  transporting  live  stock  to  mar- 
ket, an  objection  that  the  shipper 
could  not  recover  for  negligence 
in  placing  the  cars  on  a  side  track 
and  leaving  the  cattle  where  they 
could  not  get  sufficient  air  and  ven- 
tilation, since  the  sniper's  agent 
saw  where  they  were  placed  and 
9864— Traf.  Law-  Chap.  9—  Gal.  5 
made  no  complaint,  held  unten- 
able, it  being  tantamount  to  a  plea 
of  estoppel  or  waiver,  and,  since 
the  answer  was  only  a  general  de- 
nial, the  carrier  could  not  be  heard 
to  urge  the  defense.  Neely  v. 
Hines,  (Mo.  1922),  237  S.  W.  906. 

16.  New  England  Fruit  &  Pro- 
duce Co.  v.  Hines,  Director  Gen- 
eral of  Railroads,  (Conn.  1922),  116 
Atl.  243. 

17.  Silverman  v.  New  York 
Transfer  Co.,  192  N.  Y.  S.  799. 
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of  negligence,  where  it  apears  that  the  goods  were  stolen, 
and  the  circumstances  attending  the  theft  as  shown  do  not  au- 
thorize an  inference  of  lack  of  reasonable  precaution,  plaintiff 
must  go  forward  with  the  evidence.11  An  admitted  receipt  of 
a  package  by  an  express  company  for  shipment,  and  failure 
to  deliver  the  package,  is  of  itself  sufficient  to  constitute  a 
prima  facie  case,  carrying  the  question  of  the  liability  of  the 
carrier  to  the  jury.19  In  an  action  for  negligent  delay  in  trans- 
porting a  shipment  of  live  stock,  where  the  shipper  was  not 
present  at  the  point  where  the  delay  occurred,  and  the  cause 
of  the  delay  and  the  facts  surrounding  it  were  wholly  within 
the  carrier's  knowledge,  the  shipper  was  required  to  prove 
negligence  only  by  showing  facts  and  circumstances  sufficient 
to  raise  a  reasonable  inference  of  negligence  on  the  part  of 
the  carrier.10  In  an  action  for  damages  to  live  stock  on  account 
of  delay,  the  burden  is  on  the  shippers  to  show  negligence,  and 
such  burden  remains  on  them  throughout  the  case.11  In  Neely 
v.  Hines,  (Mo.  1922),  237  S.  W.  906,  the  court  said,  p.  908. 
"The  shipment  was  interstate  and  must  be  governed  by  the 
rules  and  decisions  of  the  federal  courts.  Under  said  rules  it 
is  held  that  in  an  action  for  damages  on  account  of  negligent 


18.  Gillette  Safety  Razor  Co.  v. 
Davis,  278  Fed.  864. 

"Under  a  stipulation  in  a  bill  of 
lading  of  an  interstate  shipment 
that  the  carrier  shall  be  liable,  as 
warehouseman  only,  for  goods  after 
arrival  at  destination  and  not  re- 
moved within  the  specified  time, 
the  carrier  is  liable  only  for  negli- 
gence; and  if  the  loss  admittedly 
occurs  by  fire  the  burden  is  on  the 
plaintiff  to  prove  negligence,  not- 
withstanding the  rule  may  be  dif- 
ferent under  state  law."  Central 
of  Georgia  Ry.  Co.  v.  Owens,  (Ga. 
1922),  110  S.  E.  339. 

Where  a  carrier  fails  to  deliver 
goods  at  destination,  section  2798 
of  the  Civil  Code  of  Georgia  con- 
fers jurisdiction  of  the  case  for  re- 
sulting damage  on  the  courts  of  the 


county  where  the  failure  to  deliver 
occurred — that  is,  the  county  of  the 
destination  of  the  goods— whether 
the  action  be  ex  contractu  or  ex 
delicto.  The  failure  to  deliver  at 
destination,  or  to  deliver  in  good 
order,  is  a  breach  of  the  contract 
of  carriage,  and  also  a  breach  of 
the  carrier's  public  duty,  the  latter 
being  a  tort,  both  theoretically  lo- 
cated at  the  place  of  performance, 
the  destination  of  the  shipment 
Davis  v.  Seigel,  (Ga.  1922),  111  S. 
E.  439. 

19.  Morris  v.  American  Ry.  Ex- 
press Co.  (N.  C.  1922),  110  S.  E. 
855. 

20.  Neely  v.  Hines,  (Mo.  1922), 
237  S.  W.  906. 

21.  Neely  v.  Hines,  (Mo.  1922). 
237  S.  W.  906. 
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delay,  the  burden  is  on  plaintiffs  to  show  negligence,  and  such 
burden  remains  upon  the  plaintiffs  throughout  the  case.  New 
Orleans,  etc.,  R.  R.  Co.  v.  Harris,  247  U.  S.  367,  38  Sup.  Ct.  535, 
62  L.  Ed.  1167;  McMickle  v.  Wabash  R.  R.  Co.  (Mo.  App.) 
209  S.  W.  611,  613;  Baker  v.  Schaff  (Mo.  App.)  211  S.  W.  103; 
Burgher  v.  Wabash  R.  R.  Co.  (Mo.  App.)  217  S.  W  854."  A 
shipper  suing  a  carrier  for  damage  to  goods,  having  set  forth 
specific  grounds  of  negligence,  could  not  recover  on  other 
grounds  of  negligence  not  specified."  So  a  live  stock  shipper 
who  bottoms  his  case  on  the  carrier's  negligence  in  failing  to 
furnish  a  car  after  notice  has  the  burden  of  showing  negli- 
gence, or  at  least  introducing  evidence  from  which  negligence 
can  be  reasonably  inferred.18  In  Billberry  v.  Fort  Worth  & 
R.  G.  Ry.  Co.  (Tex.  1921),  236  S.  W.  106,  the  court  said,  p. 
107:  "When  the  plaintiff  in  a  cause  alleges  that  the  carrier 
failed  to  deliver  the  shipment  in  the  usual  and  ordinary  time, 
if  the  carrier  seeks  to  excuse  the  same,  and  to  show  that  un- 
der the  circumstances  the  shipment  was  delivered  in  a  reason- 
able time,  it  must  allege  the  circumstances  which  excuses  the 
delay,  and  that  notice  of  the  same  was  given  to  the  shipper 
before  the  shipment  was  made.  The  appellant  in  this  case 
having  proven  that  the  shipment  was  not  delivered  in  the 
usual  and  ordinary  time,  he  had  made  a  prima  facie  case  of 
negligence,  and  the  evidence  seeking  to  excuse  such  delay 
should  not  have  been  admitted,  in  the  absence  of  pleading  jus- 
tifying the  same.  Ry.  v.  Boyce,  171  S.  W.  1096;  Ry.  Co.  v. 
Stark,  103  Tex.  542,  131  S.  W.  410;  Ry.  v.  Word,  159  S.  W. 
375 ;  Ry.  v.  McAulay,  26  S.  W.  475."  In  a  shipper's  action  for 
delay  in  a  shipment  of  tomatoes  and  for  failure  to  ventilate 
the  car  as  required  by  the  bill  of  lading,  the  shipper  had  the 
burden  of  proving  the  carrier's  breach  of  its  implied  contract 
to  deliver  within  a  reasonable  time,  and  of  the  provision  of  the 
bill  of  lading  providing  for  ventilation  to  the  car.24.    Where  the 

22.  New  England  Fruit  &  Pro-  24.  New  England  Fruit  &  Pro- 
duce Co.  v.  Hines,  Director  Gen-  duce  Co.  v.  Hines,  Director  Gen- 
eral of  Railroads,  (Conn.  1922),  116  eral  of  Railroads,  (Conn.  1922),  116 
AtL  243.  Atl.  243. 

23.  Howell  v.  Hines,  Director  In  an  action  by  a  shipper  of  to- 
General  of  Railroads,  (Mo.  1922),  matoes  for  damage  caused  by  neg- 
236  S.  W.  886.  ligent  failure  to  ventilate  the  car, 
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bill  of  lading  was  offered  in  evidence  and  made  an  exhibit  in 
the  case,  and  the  carrier  offered  evidence  in  regard  to  the  is- 
suance of  the  waybill,  the  bill  of  lading  governed  as  to  the  burden 
of  proof,  though  the  claimant  did  not  base  its  cause  of  action 
on  the  bill  of  lading  exclusively,  or  make  it  a  part  of  the  com- 
plaint, and  though  the  carrier  did  not  refer  to  it  in  the  an- 
swer.25 In  a  seller's  action  for  loss  of  goods  shown  by  the 
waybill,  bill  of  lading,  and  wheel  report  to  have  been  loaded 
into  and  transported  over  the  carrier's  line,  it  had  the  burden 
of  showing  that  goods  were  delivered  to  consignees  or  that 
failure  to  deliver  was  not  by  its  default.*6  Proof  that  the  box 
in  which  goods  were  shipped  was  empty  when  delivered  to  the 
consignee  by  the  terminal  carrier  made  a  question  for  the  jury 
and  required  the  carrier  to  elect  between  introducing  testi- 
mony in  exoneration  and  risking  an  adverse  verdict  on  plain- 
tiff's evidence.27  Under  a  complaint  for  a  conversion  by  a  car- 
rier while  goods  were  in  a  railroad's  possession  as  a  carrier  be- 
tween the  point  of  shipment  and  the  point  of  destination,  al- 
leging that  it  was  a  common  carrier,  and  that  it  unlawfully 


the  shipper  had  the  burden  of  prov- 
ing that  the  negligence  was  the 
proximate  cause  of  the  decay  of 
the  tomatoes,  in  the  absence  of  a 
provision  as  to  the  burden  of  proof 
in  the  bill  of  lading.  New  England 
Fruit  &  Produce  Co.  v.  Hines,  Di- 
rector General  of  Railroads,  (Conn. 
1922),  116  AtL  243. 

In  New  England  Fruit  &  Pro- 
duce Co.  v.  Hines,  Director  Gen- 
eral of  Railroads,  (Conn.  1922),  116 
Atl.  243,  the  court  said,  p.  246: 
"(12)  The  plaintiff  in  its  complaint 
alleges  two  breaches  of  contract, 
and  an  allegation  of  negligence. 
The  specific  allegation  of  negli- 
gence arose,  no  doubt  from  the 
obvious  inherent  vice  in  the  goods. 
It  does  not  allege  a  breach  of  con- 
tract as  to  refrigeration  or  icing, 
nor  any  negligence  as  to  icing  the 
car.      Having    set     forth     specific 


grounds  of  negligence,  it  can  re- 
cover only  on  the  grounds  alleged. 
10  Corpus  Juris,  p.  361;  Hurst  v. 
St  L.  etc.,  Ry.  Co.  117  Mo.  App. 
25,  94  S.  W.  794.  There  was  there- 
fore, in  this  case,  no  basis  for  a 
judgment  for  negligence  as  to  icing. 
The  court's  rulings  and  charge  to 
the  effect  that  the  matter  of  icing 
the  car  was  irrelevant  to  the  case 
presented  was  correct.  As  to  the 
remaining  reasons  of  appeal  not 
specifically  referred  to  above,  they 
are  untenable." 

25.  New  England  Fruit  &  Pro- 
duce Co.  v.  Hines,  Director  Gen- 
eral of  Railroads,  (Conn.  1922),  116 
Atl.  243.     . 

26.  Acme  Mfg.  Co.  v.  Tucker  & 
Nobles  (N.  C.  1922),  111  S.  E.  525. 

27.  M.  V.  Moore  &  Co.  v.  South- 
ern Ry.  Co.  (N.  C.  1922),  111  S.  E. 
166. 
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and  wrongfully  sold  goods  shipped  by  the  claimant,  without 
his  knowledge  or  consent,  he  cannot  recover  except  on  proof 
that  the  railroad  sustained  the  relation  of  a  carrier  of  his  goods 
at  the  time  of  their  conversion,  or  had  so  contracted  with  him 
as  to  be  liable  for  loss  by  any  other  carrier  or  bailee.28  Though 
a  bill  of  lading  provided  the  carrier  should  not  be  liable  for 
loss  caused  by  strikes,  to  make  out  a  prima  facie  case  the 
shipper  is  only  required  to  show*  delivery  to  the  carrier  and 
failure  to  deliver  at  destination,  and  the  burden  of  showing 
the  facts  necessary  to  exempt  it  from  liability  is  on  the  car- 
rier.29 

Competency  of  Witnesses.80 

Admissibility  of  Evidence.81  Where  a  witness  was  asked 
as  to  his  knowledge  of  the  practice  of  carriers  in  Indiana  in 
October,  1917,  as  to  bulky  shipments  on  their  arrival  at  the 
point  of  destination  under  a  certain  rule,  the  question  did  not 
invite  an  interpretation  of  such  rule  nor  call  for  evidence  tend- 
ing to  prove  a  custom  in  contravention  to  it,  and  a  responsive 


28.  McCaslin  v.  Southern  Pac. 
Co.,  (Calif.  1922),  203  Pac.  742. 

29.  American  Fruit  Distributors 
v.  Hines,  (Calif.  1922),  203  Pac. 
821. 

30.  In  actions  for  damages  to 
shipments  of  cattle,  witnesses 
should  not  be  permitted  to  make 
wild  guesses  as  to  loss  of  weight, 
but  should  be  required  to  give  the 
grounds  on  which  they  base  their 
estimate.  St.  Louis,  B.  &  M.  Ry. 
Co.  et  al.  v  Freasier  et  al.  (Tex. 
1922),  237  S.  W.  344.  In  an  action 
for  damages  caused  by  delay  in 
express  shipments,  it  was  error  to 
permit  plaintiff  to  testify  as  to  the 
average  time  for  such  shipments 
at  the  time  of  the  trial  in  1920 
where  the  shipment  in  controversy 
was  made  in  1917.  Wells  Fargo 
&  Co.  Express  v.  Allbright,  (Ind. 
1922),  133  N.  E.  753.    In  an  action 


for  damages  to  a  shipment  of  cat- 
tle, the  written  report  of  a  veter- 
inary who  examined  the  cattle, 
which  report  was  made  to  the  rail- 
way company  alone,  and  was  ob- 
jected to,  as  hearsay,  as  made  out 
of  the  presence  of  plaintiffs,  and 
as  an  attempt  to  bolster  up  the 
testimony  of  such  witness,  held 
properly  excluded,  especially  where 
the  witness  testified  fully  as  to  his 
examination  and  refreshed  his 
memory  from  the  written  report. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Hines, 
(Tex.  1922),  239  S.  W.  244. 

31.  In  an  action  against  a  carrier 
for  damages  for  failure  to  furnish 
a  car  on  a  fixed  date,  the  admis- 
sion of  evidence  of  the  defendant 
that  he  told  the  agent  that  he  had 
the  potatoes,  which  were  to  be 
loaded  into  the  car,  sold  to  be  de- 
livered not  later  than  stated  date, 
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answer  was  properly  allowed  to  go  to  the  jury."  Testimon> 
as  to  weights  of  cattle  at  destination,  based  on  personal  knowl- 
edge, is  primary  evidence,  and  admissible."  Evidence  of  the 
similarity  in  condition  of  cattle  of  claimant  and  those  of  an- 
other owner  in  the  same  shipment  at  a  designated  point,  and 
their  dissimilarity  after  leaving  that  point,  was  relevant  and 
admissible  on  the  issue  of  the  carrier's  negligence  in  handling 
claimant's  cattle  at  that  point.84    In  a  shipper's  action  for  dam- 


held  harmless,  though  not  admis- 
sible under  the  pleadings,  where 
record  shows  that  plaintiff  recov- 
ered only  what  the  undisputed  evi- 
dence shows  was  the  result  from 
failure  to  furnish  the  car  at  the 
time  agreed  upon.  Davis  v.  Gee 
(Tex.  1922),  238  S.  W.  735.  Under 
the  Montana  Code,  requiring  the 
intention  of  the  parties  to  a  writ- 
ten contract  to  be  ascertained  from 
the  writing,  section  7877,  relative 
to  the  consideration  of  the  circum- 
stances under  which  an  instrument 
was  made,  and  section  7887,  rel- 
ative to  proof  of  usage,  where  con- 
tracts of  shipment  were  clear  and 
explicit  in  their  terms  as  to  the 
places  at  which  shops  were  to  be 
made  for  resting  and  feeding  live 
stock,  proof  of  a  custom  to  make 
a  stop  at  a  different  point  was  in- 
admissible. Cook  v.  Northern 
Pac.  Ry.  Co.,  (Mont  1921),  203 
Pac.  512.  Under  the  Montana 
Code,  relative  to  the  effect  of  a 
consignor's  acceptance  of  the  writ- 
ten contract  of  carriage,  etc.,  a 
shipper,  accepting  a  contract  of 
shipment  on  which  was  noted  the 
points  at  which  stops  were  to  be 
made  for  resting  and  feeding  live 
stock,  was  presumed  to  have  done 
so  with  knowledge  of  its  contents, 
and  could  not  assert  ignorance 
thereof  as  a  reason  for  resorting 
to  parol  evidence  of  prior  negotia- 


tions or  agreements  to  vary  or  al- 
ter its  contents.  Cook  v.  Northern 
Pac  Ry.  Co.,  (Mont  1921),  203 
Pac  512.  Under  the  Montana 
Code,  providing  that  a  contract  in 
writing  supersedes  oral  negotia- 
tions or  stipulations,  and  section 
7873,  prohibiting  evidence  of  the 
terms  of  an  agreement  other  than 
the  contents  of  the  writing,  except 
where  there  is  an  issue  as  to  a 
mistake  or  imperfection,  etc,  oral 
negotiations  and  directions  as  to 
the  points  at  which  live  stock 
should  be  stopped  for  resting  and 
feeding  were  presumed  merged  in 
the  contract  of  shipment,  where 
it  and  the  waybills  bore  notations 
stating  the  points  at  which  stops 
were  to  be  made,  and  evidence  of 
directions  to  make  other  stops 
was  incompetent.  Cook  v.  North- 
ern Pac.  Ry.  Co.,  (Mont  1921),  203 
Pac  512.  A  portion  of  a  state- 
ment of  a  witness  contradictory  of 
a  fact  admitted  by  the  pleadings 
was  immaterial  and  properly  ex- 
cluded. Rarey  v.  McAdoo,  (N. 
Mex.  1922),  205  Pac  731. 

32.  Baltimore  &  O.  S.  W.  R. 
Co.  v.  Burtch,  (Ind.  1922),  134  N. 
E.  858. 

33.  Rarey  v.  McAdoo,  (N.  Mex. 
1922),  205  Pac.  731. 

34.  Rarey  v.  McAdoo,  (N.  Mex. 
1922),  205  Pac.  731. 
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ages  to  live  stock  because  of  delay,  evidence  as  to  what  he  paid 
for  the  cattle  at  the  point  of  shipment  was  inadmissible  as 
having  no  bearing  on  the  market  value  at  destination.80  In  a 
shipper's  action  for  damages  to  a  shipment  of  cattle  through 
delay,  evidence  as  to  the  time  it  would  have  taken  to  ship  the 
cattle  by  another  route  over  other  lines  than  those  of  the  de- 
fendant was  inadmissible.86 

Depositions.  A  second  deposition  of  the  same  witness  can- 
not be  taken  without  leave  of  the  court  while  the  first  is  on 
file  and  in  full  force  and  effect.87 

Judicial  Notice.  A  custom  or  practice  may  be  of  such  uni- 
versal prevalence  as  to  become  part  of  the  existing  law  of  which 
the  courts  will  take  judicial  notice,  but  where  a  custom  or  prac- 


35.  St.  Louis,  B.  &  M.  Ry.  Co. 
v.  Freasier,  (Tex.  1922),  237  S.  W. 
344. 

36.  St.  Louis,  B.  &  M.  Ry.  Co. 
v.  Freasier  (Tex.  1922),  237  S.  W 
344. 

37.  Wells  Fargo  &  Co.  Express 
v.  Allbright,  (Ind.  1922f),  133  N.  E. 
753.  In  an  action  against  a  railway 
company,  where  it  had  introduced 
portions  of  depositions  responsive 
to  direct  interrogatories,  the  court 
properly  refused  to  permit  it  to 
introduce  in  evidence  other  por- 
tions of  the  depositions  in  response 
to  cross-interrogatories  by  plain- 
tiffs, relating  to  information  sought 
to  be  elicited  in  an  unsuccessful 
effort  to  impeach  the  weight  of  the 
testimony  of  such  witnesses,  ob- 
jected to  at  the  trial  on  the  ground 
that  such  evidence  was  an  attempt 
by  defendant  to  bolster  up  the 
depositions  of  its  witnesses  prev- 
iously introduced.  Gulf,  C.  &  S. 
Ry.  Co.  v.  Hines  (Tex.  1922),  239 
S.  W.  244.    In  Wells  Fargo  &  Co. 


Express  v.  Allbright,  (Ind.  1922f), 
133  N.  E.  753,  the  court  said:  "Ap- 
pellant made  its  motion  to  sup- 
press the  depositions  of  each 
of  two  witnesses  taken  March 
17,  1920,  wihch  were  read  in 
evidence.  These  depositions  were 
taken  without  leave  of  court  first 
had  and  obtained,  and  while  other 
depositions  of  the  same  witnesses 
taken  by  the  same  party  in  this 
case  were  on  file  and  in  effect.  It 
is  the  law  that  a  second  deposition 
of  the  second  witness  cannot  be 
taken  while  the  first  is  on  file  and 
in  full  force  and  effect,  without 
leave  of  court.  Kirby  v.  Cannon, 
9  Ind.  371;  Addleman  v.  Swartz, 
tZ  Ind.  249;  Woodruff  v.  Garner, 
39  Ind.  246;  Scott  v.  Scott,  124 
Ind.  66,  24  N.  E.  666;  Elliott's  Evi- 
dence, §  1164.  Authorities  from 
other  states  on  this  question  are 
cited  in  18  C.  J.  p.  730.  It  follows 
that  it  was  error  to  permit  ap- 
pellee to  read  in  evidence  deposi- 
tions that  should  have  been  sup- 
pressed." 
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tice  is  circumscribed  or  limited  in  its  application,  it  must  be  sup- 
ported by  proof,  and,  when  well  established,  it  is  as  obligatory  on 
the  objects  of  its  operation  as  a  general  law  would  be.88  The 
court  takes  judicial  knowledge  of  the  fact  that  the  war  with 
Germany  was  in  progress  in  December,  1917,  when  the  ship- 
ments in  controversy  were  made,  and  of  the  interference  of  the 
war  with  railway  traffic.89 

Questions  for  Jury.40 


38.  Baltimore  &  O.  S.  W.  R. 
Co.  v.  Burtch,  (Ind.  1922),  134  N. 
£.  858. 

39.  Wells  Fargo  &  Co.  Express 
v.  Allbright,  (Ind.  1922),  133  N.  E. 
753. 

40.  Whether  the  amount  of 
aluminum  scrap  stated  in  a  bill  of 
lading  to  have  been  delivered  to  a 
carrier  was  in  fact  delivered  to  it 
held  for  the  jury.  Sonken-Galamba 
Iron  &  Metal  Co.,  (Mo.  1922),  238 
S.  W.  135.  It  is  a  question  for  a 
jury.  Russell  Grain  Co.  v.  Chicago 
negligently  confused  a  shipper's 
car  with  the  car  of  another  shipper 
containing  cattle  of  an  inferior 
grade  and  delivered  the  inferior 
cattle  as  those  of  claimant,  when 
in  fact  they  belonged  to  someone 
else.  Texas  Mexican  Ry.  Co.  v. 
Driscoll,  (Tex.  1922)  238  S.  W.  346. 
Where  the  agent  of  the  carrier 
testified  that  he  authorized  plain- 
tiff to  load  his  household  goods, 
but  stated  he  desired  to  supervise 
the  loading  of  the  live  stock,  it  was 
a  question  for  the  jury  whether 
the  relationship  of  shipper  and  car- 
rier had  been  established  as  to 
plaintiff's  mule,  so  that  it  was  er- 
ror, in  an  action  for  the  loss  of 
the  mule,  to  charge  that  the  un- 
disputed evidence  showed  that  such 
relationship  had  been  established. 
White    et    ux.   v.    Payne,    Director 


General  of  Railroads  (S.  C.  1922) 
110  S.  £.  463.  In  an  action  by  a 
shipper  who  prepaid  the  freight 
for  refusal  to  deliver  to  consignee 
without  payment  of  charges, 
whether  12  days  delay  after  arrival 
of  goods  before  they  were  offered 
to  consignee  on  discovery  of  a  mis- 
take as  to  the  charges  was  so  un- 
reasonable as  to  render  carriers 
liable  to  the  shipper  held  for  the 
jury.  Russell  Grain  Co.  v.  Chicago 
Great  Western  R.  Co.,  (Mo.  1922), 
237  S.  W.  159.  In  an  action  for  neg- 
ligent delay  in  transporting  live 
stock,  facts  and  circumstances  as 
shown  in  plaintiffs  evidence  held 
to  create  a  situation  from  which  an 
inference  of  negligence  on  the  car- 
rier's part  reasonably  could  be 
drawn.  Neely  v.  Hines,  (Mo.  1922), 
237  S.  W.  906.  In  an  action  for 
negligent  delay  in  transporting  live 
stock,  evidence  of  negligence  in 
placing  the  cattle  on  a  siding  in 
the  hfct  sun,  when  they  could  have 
been  disposed  of  so  as  to  have  bet- 
ter ventilation,  held  sufficient  to 
take  the  case  to  the  jury.  Neely 
v.  Hines,  (Mo.  1922),  237  S.  W. 
906.  In  an  action  for  negligent 
delay  in  transporting  hogs,  occur- 
ring when  the  shippers  were  not 
on  the  train,  so  that  the  causes 
thereof  were  within  the  carrier's 
exclusive     knowledge,     negligence 
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Instructions,  Verdict,  and  New  Trial; 


held  for  the  jury.  Howell  et  al. 
v.  Davis  (Mo.  1922),  236  S.  W.  889. 
Where  a  shipper  alleged  a  contract 
with  defendant  railroad  company, 
and  testified  to  an  oral  agreement 
with  the  company  while  the  com- 
pany introduced  a  written  agree- 
ment made  with  the  receivers  of 
the  company,  the  issue  as  to  the 
parties  contracting  should  have 
been  left  to  the  jury.  Billberry  v. 
Fort  Worth  &  R.  G.  Ry.  Co.  (Tex. 
1921),  236  S.  W.  106. 

41.  In  a  shipper's  action  against 
a  railroad  for  death  of  cows  during 
transportation,  refusal  to  submit 
issue  as  to  whether  the  cows  died 
from  inherent  weakness,  which  the 
evidence  seem  to  raise,  held  error. 
Schaff  v.  Hill  &  Thompson  (Tex. 
1922),  238  S.  W.  1037  (State  Case). 
While  an  interstate  shipment  with- 
in rule  8-8,  making  it  the  the  duty 
of  the  consignee  to  unload,  is  in 
interstate  transit  from  loading  to 
unloading  point,  it  ceases  to  be 
such  when  placed  under  con- 
signee's control  for  unloading,  and 
in  an  action  for  injury  to  a  con- 
signee called  upon  by  the  con- 
ductor of  the  train,  in  accordance 
with  the  prevailing  custom,  to 
assist  in  unloading  a  heavy  ma- 
chine, it  was  not  error  to  refuse 
an  instruction  that  would  have 
presented  the  case  as  one  governed 
by  Employers'  Liability  Act,  Balt- 
imore &  O.  S.  W.  R  Co.  v.  Burtch, 
(Ind.  1922),  134  N.  E.  858.  In  a 
suit  by  the  shipper  against  the 
carrier  to  recover  for  the  loss  of 
the  jewelry,  a  verdict  for  the  plain- 
tiff was  demanded,  and  the  judge 
of  the  superior  court  did  not  err 
in  sustaining  the  plaintiffs  certior- 


ari and  in  entering  final  judgment 
for  the  plaintiff  for  the  proved 
value  of  the  articles  lost.  Ameri- 
can Ry.  Express  Co.  v.  Jones  (Ga. 
1922),  110  S.  E.  513.  In  action  for 
damage  to  shipment  and  for  pen- 
alty for  delay  in  payment  of  dam- 
age claimed  under  the  North  Car- 
olina statutes,  the  action  of  the 
court  in  setting  aside  a  second  spe- 
cial verdict  that  plaintiff  was  not 
entitled  to  penalty  held  proper, 
where,  in  answer  to  first  issue,  the 
jury  found  the  full  amount  of  the 
damage  claimed  had  been  sus- 
tained, since  plaintiff's  right  to  the 
penalty  followed  as  a  matter  of 
law  the  finding  that  plaintiff  had 
sustained  the  damage  claimed,  and 
the  court  would  have  been  war- 
ranted in  adding  the  penalty  to  the 
amount  of  such  damage  without 
submitting  the  issue.  Hussey  et 
al.  v.  Atlantic  Coast  Line  R.  Co. 
(N.  C.  1922),  110  S.  E.  599.  (State 
Case).  In  an  action  by  a  shipper 
who  had  prepaid  the  freight 
against  railroads  for  refusal  to  de- 
liver goods  to  shipper's  buyer  with- 
out payment  of  freight  charges,  in 
which  railroads  claimed  the  latter 
refused  the  goods  because  of  in- 
ferior quality,  and  not  because  of 
railroads'  demand  for  payment  of 
charges  and  consequent  delay  un- 
til railroad's  discovery  of  the  mis- 
take, it  was  error  to  refuse  an  in- 
struction submitting  such  issue. 
Russell  Grain  Co.  v.  Chicago  Great 
Western  R  Co.,  (Mo.  1922),  237 
S.  W.  159.  In  an  action  against 
two  defendants,  a  verdict  that  "We, 
the  jury,  find  the  issues  for  plain- 
tiff, and  do  assess  his  damages  at" 
specified   amount,   held   insufficient 
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under  the  Missouri  Statutes  to 
support  a  judgment  against  both 
defendants,  in  that  it  failed  to  spec- 
ify whether  the  verdict  was  against 
one  or  against  both  of  the  defend- 
ants. Russell  Grain  Co.  v.  Chicago 
Great  Western  R.  Co.,  (Mo.  1922), 
237  S.  W.  159.  In  an  action 
for  negligent  delay  in  transport- 
ing live  stock,  an  instruction  as 
to  the  burden  of  proving  negligent 
delay,  and  that  proof  of  delay  alone 
was  not  sufficient  to  establish  neg- 
ligence, but  authorizing  the  jury 
to  infer  negligence  from  facts  and 
circumstances  proven  in  evidence, 
was  erroneous,  where  the  jury 
were  not  told  what  facts  and  cir- 
cumstances constituted  negligence. 
Neely  v.  Hines,  (Mo.  1922),  237  S. 
W.  906.  In  New  England  Fruit 
&  Produce  Co.  v.  Hines,  Director 
General  of  Railroads,  (Conn.  1922), 
116  Atl.  243,  the  court  said,  p.  247: 
"As  to  the  plaintiff's  requests  to 
charge,  they  are  for  the  most 
part  'mere  statements  of  law  in 
the  abstract,  without  any  setting 
of  facts  to  make  them  applicable 
to  the  case/  Such  requests  the 
court  properly  refused.  Kelley  v. 
Torrington,  80  Conn.  378,  68  Atl. 
855."  "Where,  in  a  suit  by  a  ship- 
per against  a  common  carrier  for 
loss  or  damage  to  goods  in  transit, 
it  appears  from  the  evidence  that 
some  of  the  goods  were  not  totally 
damaged  or  destroyed,  but  were  of 
some  value,  and  the  evidence  fails 
to  furnish  sufficient  data  from 
ich  a  jury  might  infer  the  value 
of  the  damaged  goods,  the  verdict 
is  without  evidence  to  support  it." 
Southern  Express  Co.  v.  Bass,  24 
Ga.  App.  742,  102  S.  E.  168.  (a) 
This  being  a  suit  by  a  shipper 
against  a  common  carrier  to  re- 
cover   damages    alleged    to    have 


been  sustained  to  goods  consisting 
of  celery  and  cucumbers  while  de- 
layed in  transit,  and  there  being 
evidence  that  the  goods  were  of 
some  value  after  having  been  dam- 
aged, and  there  being  no  evidence 
as  to  this  value  at  the  time  when 
the  goods  were  by  the  carrier  of- 
fered to  the  consignee,  the  verdict 
is  without  evidence  to  support  it. 
Evidence  as  to  the  selling  price  of 
such  goods  on  the  day  following 
is  insufficient  to  establish  such 
value,  since  the  goods  were  of  a 
nature,  as  appeared  from  the  evi- 
dence, highly  perishable  and  sub- 
ject to  rapid  deterioration  and  de- 
cline in  value.  The  trial  judge 
therefore  erred  in  overruling  the 
defendant's  motion  for  a  new  trial 
American  Ry.  Express  Co.  v.  Du- 
bois Bros.  (Ga.  1922),  HI  S.  E 
70.  In  action  against  railway  for 
damage  to  shipment  of  cattle,  a 
special  issue,  answered  in  the  neg- 
ative, whether  the  shipment  was 
handled  with  a  reasonable  degree 
of  care  and  within  a  reasonable 
time,  violated  Vernon's  Sayles' 
Ann.  Civ.  St  1914*  art.  1984a,  in 
joining  two  issues  in  one  question, 
but  was  harmless  error,  where  the 
issues  of  negligent  handling  and 
unreasonable  delay  were,  by  other 
issues,  separately  submitted  and 
answered  adversely  to  appellant 
railway.  Gulf,  C.  &  S.  Ry.  Co.  v. 
Hines,  (Tex.  1922),  239  S.  W.  244. 
Where  no  charge  submitting  an 
issue  has  been  requested  by  appel- 
lant, it  is  presumed  in  support  of 
the  judgment  that  the  trial  court 
found  against  appellant  on  that  is- 
sue, where  there  is  evidence  to  sup- 
port such  implied  finding.  Gulf, 
C.  &  S.  Ry.  Co.  v.  Hines,  (Tex 
1922),  239  S.  W.  244.  Where,  in 
an  action  for  damage  growing  out 
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of  a  shipment  of  sheep  alleged 
mishandled,  an  instruction  that,  if 
the  jury  found  that  the  sheep  were 
weak  and  poor  when  shipped,  and 
that  their  death  en  route  and  con- 
dition at  destination  was  due  to 
those  causes,  and  not  to  negligence 
of  the  railroad,  to  find  for  defend- 
ant, was  given,  a  requested  instruc- 
tion that,  even  if  the  sheep  were 
weak  and  poor,  it  was  nevertheless 
the  duty  pf  the  carrier  to  use  or- 
dinary care  to  transport  them,  and 
to  return  a  verdict  for  plaintiff  if 
the  evidence  showed  failure  to  use 
such  care,  and  injury  as  a  proxi- 
mate result,  should  have  been  giv- 
en, especially  in  view  of  opinion 
evidence  as  to  the  condition  of  the 
sheep  being  due  to  lack  of  care 
prior  to  time  of  shipment  from  wit- 
nesses living  at  the  point  of  de- 
livery, who  had  not  seen  the  sheep 
before  that  time,  and  knew  nothing 
as  to  how  they  were  handled. 
Croom  v.  Galveston,  H.  &  S.  A. 
Ry.  Co.,  (Tex.  1922),  238  S.  W. 
733.  In  an  action  for  damages  to 
a  shipment  of  sheep  for  alleged 
mishandling  by  a  railroad,  a  charge 
that  "unless  you  find  from  a  pre- 
ponderance of  evidence  that  the 
sheep  would  have  a  market  value 
at  destination  had  they  been 
shipped  with  ordinary  care  and 
dispatch,  you  will  find  for  defend- 
ant," while  in  effect  a  peremptory 
instruction  for  defendant  in  the 
event  the  jury  found  the  sheep  had 
no  market  value,  was  not  reversible 
error,  because  the  general  verdict 
was  not  based  on  values,  but  on  the 
theory  that  there  was  no  negli- 
gence. Croom  v.  Galveston,  H.  & 
S.  A.  Ry.  Co.,  (Tex.  1922),  238  S. 
W.  733.  A  defendant  against  whom 
no  judgment  was  rendered  was  not 


prejudiced  by  a  refusal  of  a  per- 
emptory instruction  asked  by  it. 
Director  General  of  Railroads  v. 
A  C.  Schuff  &  Co.  (Ky.  192Z), 
237  S.  W.  410.  In  an  action  for 
damages  to  corn  mixed  with  coal 
dust  in  shipment,  wherein  it  ap- 
peared that  the  shipper  did  not 
select  the  car,  and  all  the  evidence 
tended  to  show  it  was  clean  and 
in  good  condition  when  loaded,  a 
peremptory  instruction  for  de- 
fendant on  the  ground  that  because 
the  shipper  selected  the  car,  and 
therefore  the  carriers  were  not 
responsible,  was  properly  refused. 
Director  General  of  Railroads  v. 
A  C  Schuff  &  Co.  (Ky.  1922),  237 
S.  W.  410.  The  refusal  of  an  in- 
struction covered  by  given  instruc- 
tion is  not  error*  Howell  et  al.  v. 
Hines,  Director  General  of  Rail- 
roads,  (Mo.  1922),  236  S.  W.  886. 
In  an  action  for  delay  in  a  ship- 
ment of  hogs,  in  which  there  was 
evidence  of  minor  delays  which 
were  explained  and  were  not  un- 
usual, an  instruction  in  favor  of 
plaintiffs  if  the  hogs  were  "neg- 
ligently delayed"  without  inform- 
ing jury  what  was  meant  by  words 
"negligently  delayed"  held  erron- 
eous. Howell  et  at  v.  Davis  (Mo. 
1922),  236  S.  W.  889.  Refusal  of 
charges  sufficiently  covered  by  the 
charge  given  was  not  error.  New 
England  Fruit  &  Produce  Co.  v. 
Hines,  Director  General  of  Rail- 
roads, (Conn.  1922),  116  AtL  243. 
Refusal  of  charges  constituting 
mere  statements  of  law  in  the  ab- 
stract, without  any  setting  of  facts 
to  make  them  applicable  to  the 
case,  held  proper.  New  England 
Fruit  &  Produce  Co.  v.  Hines, 
Director  General  of  Railroads, 
(Conn.  1922),  116  Atl.  243.    Where 
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requested  instructions  hare  been 
covered  by  the  court's  charge  to 
the  jury,  there  is  no  error  in  re- 
fusing them.  Diamond  X  Land  & 
Cattle  Co.  v.  Director  General,  (N. 
Mex.  1922),  205  Pac  267.  A  re- 
quested instruction  not  to  consider 
a  certain  issue  upon  which  there 
was  no  evidence  was  properly  re- 
fused, where  the  instructions  given 
limited  recovery  to  another  issue. 
Rarey  v.  McAdoo,  (N.  Mex.  1922), 

42.  Error  in  an  instruction  on 
the  measure  of  damages  will  not 
be  considered  on  appeal  where  it 
may  be  avoided  on  retrial  Stroud 
v.  Missouri  Pac  R.  Co.  (Mo.  1922), 
236  S.  W.  891. 

An  appeal  will  not  be  dismissed 
205  Pac  731.  A  requested  instruc- 
tion not  applicable  to  the  case  is 
properly  refused.  Rarey  v.  Mc- 
Adoo, (6N.Mex.l922),205  Pac.  731. 
for  delay  in  filing  briefs  where  ap- 
pellees had  nine  days  before  sub- 
mission in  which  to  prepare  their 
briefs,  and  they  could  have  easily 
answered  appellants'  brief  in  four 
or  five  days.  St.  Louis,  B.  &  M. 
Ry.  Co.  et  al.  v.  Freasier  et  aL 
(Tex.  1922),  237  S.  W.  344. 

A  statement  of  facts  will  not  be 
stridken  on  appeal  because  of 
erasures  and  interlineations  claimed 
to  have  been  made  before  approval 
by  the  trial  court  where  the  mat- 
ter erased  was  embodied  in  a  bill 
of  exceptions  signed  by  the  trial 
judge  on  the  same  date  the  state- 
ment of  facts  was  filed.  St.  Louis, 
B.  &  M.  Ry.  Co.  et  al.  v.  Freasier 
et  al.  (Tex.  1922),  237  S.  W.  344. 

While  it  will  usually  be  presumed 
in  a  trial  before  a  judge  that  he 
eliminated  improper  evidence  and 


decided  the  cause  on  the  legal  evi- 
dence, if  it  is  clear  from  the  size 
of  the  judgment  and  the  scarcity 
of  evidence  outside  of  the  improper 
evidence  that  the  improper  evi- 
dence found  a  lodgment  in  the 
mind  of  the  judge,  and  influenced 
his  action,  the  cause  will  be  re- 
versed. St  Louis,  B.  &  M.  Ry. 
Co.  et  al.  v.  Freasier  et  aL  (Tex. 
1922),  237  S.  W.  344. 

Appellant's  failure  to  allege  in  his 
motion  for  new  trial  that  the  ver- 
dict was  contrary  to  the  evidence 
was  not  ground  for  affirmance 
where,  though  the  evidence  was 
sufficient  to  sustain  the  verdict, 
evidence  was  erroneously  admitted 
without  which  the  appellate  court 
could  not  say  that  the  jury  would 
have  rendered  the  same  verdict 
BUlberry  v.  Fort  Worth  &  R.  G. 
Ry.  Co.  (Tex.  1921),  236  S.  W.  106. 

Law  cases  are  not  heard  de  novo 
by  the  Supreme  Court,  and,  while 
that  court  is  bound  to  examine  the 
facts  disclosed  by  the  record  to  de- 
termine whether  the  findings  are 
manifestly  against  the  clear  weight 
of  the  evidence,  unless  such  is  the 
case  it  cannot  substitute  its  own 
conclusions  on  the  facts  for  those 
of  the  trial  judge,  or  disregard  his 
findings.  Ithaca  Roller  Mills  v. 
Ann  Arbor  R.  Co.,  (Mich.  1922), 
186  N.  W.  516. 

On  appeal  from  a  judgment  for 
plaintiff  in  an  action  tried  by  the 
court,  where  all  of  defendant's 
declarations  of  law  except  its  de- 
murrer were  granted,  plaintiff  is 
entitled  to  the  benefit  of  every  find- 
ing and  reasonable  inference  from 
the  facts  shown.    Whiteside  v.  Chi- 
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cago,  M.  &  St.  P.  Ry.  Co,  (Ma 
1922),  239  S.  W.  150. 

The  Court  of  Civil  Appeals  will 
reverse  a  judgment  on  the  facts 
only  when  it  is  evident  that  a  ver- 
dict is  based  upon  mere  surmise, 
suspicion,  or  conjecture,  and  is 
against  the  preponderance  of  the 
evidence.  Schaff  v.  Hill  &  Thomp- 
son (Tex.  1922),  238  S.  W.  1037 
(State  Case). 

The  first  four  grounds  of  special 
demurrer  were  properly  sustained, 
and  the  plaintiffs  made  no  effort  to 
amend  the  petition  to  meet  these 
grounds,  nor  did  they  request  time 
to  amend.  Furthermore,  the  bill  of 
exceptions  contains  no  assignment 
of  error  upon  the  failure  to  allow 
time  for  such  amendments.  Un- 
der these  circumstances  the  point 
made  in  the  brief  of  counsel  for 
the  plaintiffs  in  error  that  the 
judge  erred  in  not  allowing  time  in 
which  to  amend  the  petition  will 
not  be  considered.  See,  in  this 
connection,  Ripley  v.  Eady,  106  Ga. 


422(2),  32  S.  E.  343;  Dixon  v. 
Mayor,  etc.,  of  Savannah,  20  Ga., 
App.  523,  524,  93  S.  E.  274.  (a) 
The  last  ground  of  special  de- 
murrer (paragraph  6)  was  not  suf- 
ficiently specific,  and  the  court 
erred  in  sustaining  it  However, 
under  the  facts  of  the  case,  this 
error  was  not  material,  and  does 
not  require  a  reversal  of  the  judg- 
ment dismissing  the  petition.  Mag- 
gioni  et  al.  v.  Postal  Telegraph 
Cable  Co.  (Ga.  1922),  110  S.  E.  309. 

In  the  absence  of  an  offer  of 
proof,  action  of  the  trial  court  in 
excluding  evidence  cannot  be  at- 
tacked on  appeal.  Diamond  X 
Land  &  Cattle  Co.  v.  Director  Gen- 
eral, (N.  Mcx.  1922),  205  Pac.  267. 

Assignments  of  error,  relating  to 
reception  and  consideration  of  evi- 
dence, examined,  and  held  not  to 
be  of  such  gravity  as  to  compel  a 
reversal  of  the  judgment  Pettit 
v.  Director  General  of  Railroads, 
(Kans.  1922),  203  Pac.  927. 
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In  General  Telegraph  companies  engaged  in  interstate 
commerce  being  brought  within  the  act  to  regulate  commerce, 
the  liability  for  delay  in  delivering  an  unrepeated  interstate  mes- 
sage is  that  fixed  in  the  tariff  schedule  filed  under  authority  of 
the  act  with  the  Interstate  Commerce  Commission,  the  amount 
received  for  sending  it,  and  this  though  the  sender  had  no  no- 
tice of  the  limitation ;  the  act  superseding  the  common  law  and 
any  state  statute  on  the  subject.1  A  cablegram  from  London 
to  claimant's  in  San  Francisco,  making  an  offer  for  a  cargo  of 
barley,  "including  war  risk,"  was  changed  in  transmission  by 
the  telegraph  company,  so  as  not  to  require  them  to  pay  the 
war  risk  insurance,  and  was  accepted  and  the  barley  shipped 
and  paid  for.  Later  claimant  was  compelled  to  pay  the  in- 
surance, which  amounted  to  about  $7,000,  in  accordance  with 
the  terms  of  the  actual  offer,  and  brought  suit  for  its  recov- 
ery.   It  was  held  that  they  were  entitled  to  recover  any  actual 


1.  Wolynski  v.  Western  Union 
Telegraph  Co.,  192  N.  Y.  S.  583. 

In  Wolynski  v.  Western  Union 
Telegraph  Co.,  192  N.  Y.  S.  583, 
the  court  said,  p.  584:  "In  many 
cases  against  this  defendant  the  lia- 
bility for  damages  occasioned  by 
the  defendant's  negligence  in  the 
delay  of  delivering  or  error  in 
transmitting  a  message  has  been 
held  to  be  determined  by  the  con- 
tract governing  the  transaction. 
In  those  cases  the  provisions  of  the 
contract,  the  terms  printed  upon 
the  telegraph  blank  upon  which  the 
message  was  written,  had  to  be 
brought  home  to  the  sender  in  or- 


der to  be  legally  binding  upon  htm. 
Primrose  v.  Western  Union  TcL 
Co.,  154  U.  S.  1,  14  Sup.  Ct.  1098, 
38  L.  Ed.  883;  Pearsall  v.  Western 
Union,  124  N.  Y.  256,  26  N.  E.  534, 
21  Am.  St  Rep.  662f;  Breese  v.  U. 
S.  TeL  Co.,  48  N.  Y.  132,  8  Am. 
Rep.  526;  Kiley  v.  Western  Union 
Tel.  Co.,  109  N.  Y.  231,  16  N.  E. 
75;  Halsted  v.  Postal  TeL  Cable 
Co.,  193  N.  Y.  293,  85  N.  E.  1078, 
19  L.  R.  A.  (N.  S.)  1021,  127  Am. 
St.  Rep.  952;  Weld  v.  Postal,  199 
N.  Y.  93,  92  N.  E.  415.  By  Act  of 
Congress  June  18,  1910,  c  309,  § 
7  (section  8563,  U.  S.  Compiled 
Statutes),  telegraph  companies  en- 
gaged in  interstate  commerce  were 
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brought  within  the  act  to  regulate 
commerce.  The  messages  from 
Providence,  R.  I.,  to  plaintiff  at 
Buffalo,  N.  Y.,  are  governed  by  the 
provisions  of  that  act.  They  were 
not  written  upon  any  blank  of  the 
defendant  and  were  not  the  sub- 
ject of  any  special  contract  between 
the  sender  and  the  defendant.  In 
the  Act  of  Congress  of  June  18, 
1910,  it  is  provided  that  telegraph 
messages  might  be  "classified  into 

*  *    *    repeated,  unrepeated    * 

*  *  and  such  other  classes  as 
are  just  and  reasonable,  and  differ- 
ent rates  may  be  charged  for  the 
different  classes  of  messages."  It 
is  stated  in  the  agreed  statement  of 
facts  that  the  messages  to  the 
plaintiff  were  unrepeated  messages, 
that  the  rate  paid  was  the  unre- 
peated rate  for  messages  between 
Providence,  R.  I.,  and  Buffalo,  N. 
Y.,  according  to  the  tariff  sched- 
ule covering  such  messages  and  on 
file  with  the  Interstate  Commerce 
Commission;  that  the  tariffs  on  file 
contain  the  following  clause:  "(1) 
The  company  shall  not  be  liable 
for  mistakes  or  delays  in  the  trans- 
mission or  delivery,  or  for  nonde- 
livery, of  any  unrepeated  message, 
beyond  the  amount  received  for 
sending  the  same;  nor  for  mistakes 
or  delays  in  the  transmission  or  de- 
livery, or  for  nondelivery,  of  any 
repeated  message,  beyond  fifty 
times  the  sum  received  for  send- 
ing the  same,  unless  specially 
valued;  nor  in  any  case  for  delays 
arising  from  unavoidable  interrup- 
tion in  the  working  of  its  lines; 
nor  for  errors  in  cipher  or  obscure 
messages."  The  rate  thus  formally 
adopted  and  filed  was  the  only 
lawful  rate  for  an  unrepeated  mes- 
sage, and  the  limitation  of  liability 
became  the  lawful  condition  upon 


which  it  was  sent.  Postal  Tele- 
graph-Cable Co.  v.  Warren-God- 
win Lumber  Co.,  251  U.  S.  27,  40 
Sup.  Ct.  69,  64  L,  Ed.  118.  The 
plaintiff  contends  that  the  message 
in  question  having  been  telephoned 
to  the  defendant's  office  in  Provi- 
dence, R.  I.,  for  transmission  to 
plaintiff  at  Buffalo,  N.  Y.,  the 
plaintiff  became  entitled  to  the  ex- 
ercise by  the  defendant  of  reas- 
onable care  in  the  transmission 
and  delivery  of  such  message,  and 
to  his  damages  for  failure  to  ex- 
ercise such  care  as  measured  by 
the  common  law,  that  is,  his  finan- 
cial loss  attributable  to  such  care- 
less act;  that  there  was  no  con- 
tract or  agreement  made  between 
defendant  and  the  sender  govern- 
ing the  transmission  and  delivery 
of  the  message  other  than  the  im- 
plied one  that  the  defendant 
would  use  reasonable  care  in  such 
service;  that  the  schedules  of  rates 
embodying  the  limited  liability  of 
defendant  for  damages  occasioned 
in  the  handling  of  an  unrepeated 
message  have  no  application  to  the 
message  in  question  for  the  reason 
that  the  sender  had  no  notice 
thereof;  that  the  defendant  hav- 
ing accepted  such  message  over  a 
telephone  and  undertaken  its  trans- 
mission and  delivery  without  any 
notice  to  the  sender  or  the  plain- 
tiff of  any  condition  limiting  its 
liability,  plaintiff's  damages  are  to 
be  solely  measured  by  the  common 
law.  In  Western  Union  Tel.  Co. 
v.   Esteve   Bros.   &    Co.    (decided 

June  1, 1921)  255  U.  S. ,  41  Sup. 

Ct.  584,  66  L.  Ed. ■,  the  plain- 
tiff in  sending  the  message  did  not 
use  a  blank  containing  the  provi- 
sions so  limiting  liability;  they  did 
not  in  fact  assent  to  the  limitation 
of  liability;  they  did  not  have  ac- 
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tual  knowledge  of  the  filing  of  the 
tariffs  with  the  Interstate  Com* 
merce  Commission.  The  plaintiffs 
contended  that  they  were  entitled 
to  a  verdict  for  the  full  amount  of 
their  loss.  The  defendant  con- 
tended that  since  the  message  had 
not  been  repeated  the  verdict 
should  be  limited  to  the  amount 
received  by  it  The  plaintiffs  had 
a  verdict  for  $31,095;  judgment  for 
plaintiffs  was  affirmed  in  the  Cir- 
cuit Court  of  Appeals.  268  Fed.  22. 
The  sole  question  presented  to  the 
Supreme  Court  for  decision  was  the 
amount  of  damages  recoverable. 
Mr.  Justice  Brandeis,  speaking  for 
that  ctfhrt,  said:  'The  lawful  rate 
having  been  established,  the  com- 
pany was  by  the  provisions  of  sec- 
tion 3  of  the  act  to  regulate  com- 
merce prohibited  from  granting  to 
any  one  an  undue  preference  or 
advantage  over  the  public  gener- 
ally. *  *  *  The  'act  of  1910  was 
designed  to  and  did  subject  such 
companies  as  to  their  interstate  busi- 
ness to  the  rule  of  equality  and 
uniformity  of  rates.'  *  *  *  Uni- 
formity demanded  that  the  rate 
represent  the  whole  duty  and  the 
whole  liability  of  the  company.  It 
could  not  be  varied  by  agreement; 
still  less  could  it  be  varied  by  lack 
of  agreement.  The  rate  became, 
not  as  before  a  matter  of  contract 
by  which  a  legal  liability  could  be 
modified,  but  a  matter  of  law 
by  which  a  uniform  liability  was 
imposed.  Assent  to  the  terms  of 
the  rate  was  rendered  immaterial, 
because  when  the  rate  is  used,  dis- 
sent is  without  effect.  *  *  * 
The  limitation  of  liability  attached 
to  the  unrepeated  *  *  *  rate  is 
binding  upon  all  who  send  mes- 
sages to  or  from  *  *  *  [sis- 
ter states]   until  it  is  set  aside  as 


unreasonable  by  the  Commission. 
*  *  *  The  rule  does  not  rest 
upon  the  fiction  of  constructive  no- 
tice. It  flows  from  the  require- 
ment of  equality  and  uniformity  of 
rates  laid  down  in  section  3  of  the 
act  to  regulate  commerce  (Com p. 
St.  §  8565).  Since  any  deviation 
from  the  lawful  rate  would  involve 
either  an  undue  preference  or  an 
unjust  discrimination,  a  rate  law- 
fully established  must  apply  equally 
to  all,  whether  there  is  knowledge  of 
it  or  not."  For  the  error  ui  award- 
ing the  actual  damage  sustained  in- 
stead of  the  damages  limited  by 
the  tariff  schedules  filed,  to  wit, 
the  amount  paid  for  the  transmis- 
sion of  the  message,  the  judgment 
was  reversed.  It  thus  appears  that 
the  Supreme  Court  has  decided  that 
upon  all  interstate  business  the 
liability  of  the  defendant  for  er- 
rors in  transmissions  or  delays  in 
delivering  an  unrepeated  message 
is  limited  to  the  damages  specified 
in  the  schedule  of  tariffs  filed  with 
the  Interstate  Commerce  Commis- 
sion; that  a  contract  cannot  be  made 
increasing  that  liability ;  that  the  fail- 
ure to  make  a  contract  cannot  create 
a  liability  to  be  measured  by  the 
common  law.  Congress  having  oc- 
cupied the  field  of  regulation  with 
respect  to  interstate  telegrams,  and 
the  Supreme  Court  having  decided 
that  the  act  of  Congress  fixes  the 
liability  of  the  defendant  as  above 
set  forth,  the  statutes  and  decisions 
of  the  states  are  deemed  to  be 
superseded,  and  can  be  of  no  as- 
sistance in  the  attempt  to  estab- 
lish another  or  a  different  liability. 
Gardner  v.  Western  Union  Tel.  Co., 
231  Fed.  405,  145  C.  C.  A.  399;  Pos- 
tal Telegraph-Cable  Co.  v.  War- 
ren-Godwin Lumber  Co.,  251  U.  &. 
27,  40  Sup.  Ct.  69,  64  L.  Ed.  118. 
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damages  sustained  by  reason  of  the  mistake,  but  that,  it  being 
admitted  that  they  made  a  profit  on  the  sale,  in  the  absence  of 
evidence  that  they  could  have  sold  for  a  higher  price,  no  actual 
damages  were  shown  which  warranted  a  recovery.2  Trans- 
mission of  a  telegram  between  two  points  in  the  same  state 
over  the  ordinary  route  passing  out  of  the  state  is  interstate 
business,  preventing  recovery  for  mental  anguish  because  of 
negligence  in  transmission.8     Under  a  contract  provision,  re- 


2.  Hind  v.  Western  Union  Tele- 
graph Co.,  277  Fed.  730. 

Where  the  claimant  sued  for 
special  damages  only,  he  was  not 
entitled  to  recover  nominal  dam- 
ages. Maggioni  et  al.  v.  Postal 
Telegraph  Cable  Co.  (Ga.  1922), 
110  S.  E.  309. 

3.  Shannon  v.  Western  Union 
Telegraph  Co.  (Ark.  1922),  238  S. 
W.  59. 

The  law  implies  from  the  con- 
tract relation  to  deliver  a  tele- 
graphic message  a  duty  by  the 
company  to  exercise  reasonable 
diligence  to  inform  the  sender  if 
it  is  unable  to  deliver  the  message 
to  the  sendee.  Western  Union 
Telegraph  Co.  v.  Ryan  (Ala.  1921), 
90  So.  793. 

Before  the  sender  of  a  telegram 
can  recover  for  mental  anguish 
suffered  by  him  on  the  ground  that 
the  telegraph  company  negligently 
failed  to  inform  him  of  its  inabil- 
ity to  deliver  the  message,  he  must 
show  that  such  negligence  was  the 
proximate  cause  of  his  suffering 
by  proving  that,  if  he  had  been  in- 
formed of  that  fact,  he  would  have 
communicated  with  the  setidee  of 
the  message  by  some  other  means 
and  would  have  secured  his  pres- 
ence. Western  Union  Telegraph 
Co.  v.  Ryan  (Ala.  1921),  90  So.  793. 

In  an  action  for  mental  anguish 
caused  by  plaintiffs  failure  to  have 


the  consolation  of  his  father-in- 
law's  presence  at  the  time  of  his 
wife's  death,  the  father-in-law  can 
testify  that  if  he  had  received  the 
message  telling  of  the  wife's  ill- 
ness he  could  and  would  have  gone 
to  the  sender's  home.  Western 
Union  Telegraph  Co.  v.  Ryan  (Ala. 
1921),  90  So.  793. 

In  an  action  against  a  telegraph 
company  for  mental  anguish  result- 
ing from  the  company's  negligent 
failure  to  notify  of  its  inability  to 
deliver  a  message  sent  by  him, 
evidence  that  the  sendee  lived  only 
20  miles  away  and  could  and  would 
have  been  reached  by  automobile 
if  plaintiff  had  known  the  telegram 
was  not  delivered  held  to  warrant 
a  finding  that  the  failure  of  the 
company  to  notify  plaintiff  of  the 
nondelivery  was  the  proximate 
cause  of  the  mental  anguish  he  suf- 
fered because  of  the  sendee's  ab- 
sence. Western  Union  Telegraph 
Co.  v.  Ryan  (Ala.  1921),  90  S.  793. 

An  instruction  that  claimant  was 
entitled  to  recover  if  the  jury  were 
satisfied  that  the  telegraph  com- 
pany negligently  failed  to  notify 
him  of  its  inability  to  deliver  a  tele- 
gram, and  that  he  suffered  mental 
pain  and  anguish  on  account  of  the 
absence  of  sendee,  was  erroneous 
as  omitting  the  requirement  of  a 
finding  that  the  failure  to  notify  of 
the  nondelivery  was  the  proximate 
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quiring  claim  for  damages  or  statutory  penalty  provided  by 
the  Missouri  Law,  to  be  presented  in  writing  within  60  days 
after  telegram  was  filed  for  transmission,  a  mere  notice  of 
failure  to  deliver  the  telegram  is  insufficient;  a  "presentation" 
of  a  "claim"  based  thereon  being  necessary.4 


cause  of  the  sendee's  absence. 
Western  Union  Telegraph  Co.  v. 
Ryan  (Ala.  1921),  90  So.  793. 

An  instruction  erroneously  al- 
lowing recovery  from  a  telegraph 
company  for  mental  anguish  caused 
to  claimant  without  requiring  a 
finding  that  the  negligence  of  the 
company  relied  upon  was  the  proxi- 
mate cause  of  the  injury,  was  neces- 
sarily prejudicial  to  the  telegraph 
company.  Western  Union  Tele- 
graph Co.  v.  Ryan  (Ala.  1921),  90 
So.  793. 

4.  Davis  v.  Western  Union  Tele- 
graph Co.,  (Mo.  1922),  236  S.  W. 
407. 

In  an  action  to  recover  the  penalty 
provided  by  the  Missouri  Statutes 
for  failure  to  deliver  a  prepaid  tele- 
gram, under  a  contract  requiring 
claim  for  damages  or  statutory  penal- 
ty to  be  presented  in  writing  within 
60  days,  an  instruction  that  it  was 
necessary  that  the  telegraph  company 
should  have  its  attention  called  to  the 
failure  or  refusal  to  deliver  the  tele- 
gram by  notice  in  writing  within  60 
days,  and  that  in  order  for  the  claim- 
ant to  recover  he  must  show  service 
of  such  notice  within  that  time,  un- 
less the  jury  further  found  that  the 
telegraph  company  had  waived  ser- 
vice of  such  notice,  and  had  acknowl- 
edged actual  notice  of  claimant's  de- 
mand, was  erroneous,  in  that  it  would 
be  understood  by  the  jury  to  mean 
that  mere  "notice"  would  be  suffi- 
cient, and  in  it  submitted  question 
whether  the  telegraph  company  'lias 


waived"  the  presentation  of  a  writ- 
ten claim  within  60  days,  instead  of 
setting  out  the  facts  on  which  waiver 
was  predicated,  and  telling  the  jury 
if  they  found  those  facts  that  pres- 
entation of  the  claim  was  waived. 
Davis  v.  Western  Union  Telegraph 
Company.  (Mo.  1922),  236  S.  W.  407. 

A  contract  provision  mat  a  tele- 
graph company  will  not  be  liable  for 
damages  or  penalty  provided  by  the 
state  law  for  failure  to  deliver  a 
prepaid  telegram  unless  a  claim  is 
presented  within  60  days,  may  be 
waived,  and  is  waived  where  the 
telegraph  company  undertakes  to 
settle  upon  mere  notice  of  nonde- 
livery, the  object  and  purpose  of 
such  provision  being  that  the  com- 
pany may  have  notice  of  claim,  and 
intelligently  settle  or  prepare  its  de- 
fense while  the  facts  are  known  and 
the  evidence  of  them  is  obtainable, 
notwithstanding  Public  Service  Com- 
mission Act,  providing  for  just  and 
reasonable  charges  on  the  part  of 
public  utilities  and  forbidding  un- 
just discrimination  therein.  Davis  v. 
Western  Union  Telegraph  O^  (Mo. 
1922),  236  S.  W.  407. 

In  an  action  to  recover  the  penalty 
provided  by  the  state  law  for  failure 
to  deliver  a  prepaid  telegram  under 
an  agreement  with  the  telegraph  com- 
pany providing  for  presentation  of 
a  claim  in  writing  within  60  days,  the 
court  erred  in  charging  the  jury  that 
if  they  found  the  telegraph  company 
was  "duly  notified"  of  claimant's  de- 
mand  within  60  days,  and   if  they 
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found  "demand  was  made  for  dam-  being  the  submission  of  a  legal  ques- 

ages    for   such    failure/'   then   they  tion  as  to  whether  notice  given  was 

should  find  for  claimant,  mere  "no-  sufficient  compliance  with  the  stipu- 

tke"    being    insufficient    compliance  lation    in    the    contract.     Davis    v. 

with  the  contract  provision,  and  sub-  Western  Union  Telegraph  Co.,  (Mo. 

mission  of  question  whether  the  tele-  1522),  236  S.  W.  407. 
graph  company  was  "duly*  notified 
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ACCEPTANCE  BY  CONSIGNEE- 

Does  not  terminate  carrier's  liability,  No.  1,  p.  23. 
ACT  OF  GOD- 

See  explosion,  flood. 

Principles  governing,  No.  1,  p.  59. 

What  is,  No.  1,  p.  59. 

Liable  for  loss  by  flood,  No.  1,  p.  59. 

Carrier  liable  for  flood,  if  it  does  not  protect  goods,  No.  4,  p.  66. 

When  storm  is,  No.  1,  p.  59. 

Carrier  liable  if  it  can  be  foreseen  and  does  not  provide  against,  No. 
4,  p.  69  n. 

When  loss  due  to  delay  by  carrier  not  excusable  by  Act  of  God,  No. 
4,  p.  68  n. 

What  is  proper  instruction  for  No.  1,  p.  60. 
ACTIONS  AT  LAW— 

See    APPEAL,    BURDEN    OF    PROOF,    COURTS,    PLEADING,   VERDICT,    WITNESSES, 
EVIDENCE,  INSTRUCTIONS,  NEW  TRIAL,  STATUTE  OF  LIMITATIONS. 

Principles  governing,  No.  1,  p.  79;  No.  2,  p.  44;  No.  3,  p.  129;  No.  4, 

p.  105. 
Periods  of  limitation,  No.  4,  p.  106. 

Six  months  limitation  in  live  stock  contract  valid,  No.  1,  p.  79  n. 
Two  year  and  one  day  provision  does  not  apply  to  railroad  agent 

absconding  with  claimant's  money,  No.  3,  p.  96  n. 
Limitation  of  time  must  be  filed  with  Commission,  No.  1,  p.  79  n. 
Reformation  of  contract,  No.  1,  p.  79  n. 
How  Limitation  period  is  computed,  No.  3,  p.  131  n. 
What  is  proper  venue,  No.  2,  p.  47  n. 
Venue  against  federal  agent,  No.  2,  p.  44  n. 
AGENCY— 
See  cars. 

Principles  governing,  No.  3,  p.  6. 
Status  of  drayman,  No.  3,  p.  53  n. 
When  notice  to  agent  is  notice  to  principal,  No.  2,  p.  30  n.;  No.  3, 

p.  120  n. 
Person  to  whom  goods  delivered  presumed  agent  of  shipper,  No.  3, 

p.  4& 
Notice  to  agent,  No.  1,  p.  62  n. 
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Freight  claim  agent  can  bind  carrier,  No.  1,  p.  66. 

Liability  of  carrier  for  settled  clam  by  its  agent,  No.  1,  p.  65. 

Principal  not  accountable  for  mis-representations  of  agent  adverse  to 
principal's  interest,  No.  3,  p.  48. 

Liable  to  principal  also  stranger  for  negligent  act,  No.  3,  p.  59. 

When  of  carrier,  No.  3,  p.  6. 

Contract  by  station  agent  for  cars  good,  No.  3,  p.  29. 

Carrier  liable  for  tortious  act  of  agent  of  shipper  in  fraudulently  mak- 
ing shipment,  No.  3,  p.  47. 

Carrier  liable  for  act  of  agent  in  negligently  icing,  No.  3,  p.  55. 

Notice  of  loss  to  agent  of  carrier,  No.  2,  p.  28. 

Refrigerator  company  liable  for  negligence  in  performing,  No.  3,  p.  6. 

When  question  of  agency  for  jury,  No.  2,  p.  23  n. 

Verdict  of  agency  when  sustained,  No.  3,  p.  25  n. 

APPEAL- 

See  BILL  OP  EXCEPTIONS. 

Principles  governing,  No.  1,  p.  100;  No.  2,  p.  54;  No.  3,  pp.  140,  154; 

No.  4,  p.  140. 
Only  where  exception  taken,  No.  3,  p.  155  n. 
Exceptions  to  verdict,  No.  3,  p.  154  n. 
What  questions  not  reviewed,  No.  3,  p.  154  n. 
Assignments  of  error,  No.  3,  p.  154  n. 

Findings  on  conflicting  evidence  will  not  be  disturbed  on,  No.  1,  p.  100. 
Exceptions  must  be  affirmatively  acted  on,  No.  3,  p.  155. 
Must  be  bill  of  exceptions  on,  No.  3,  p.  155. 
Presumption  there  is  evidence  to  sustain  amount  of  verdict,  No.  3, 

p.  154. 
Court  cannot  review  findings  of  fact,  No.  3,  p.  10. 
When  question  of  law  clearly  presented,  technical  objections  not  given 

consideration,  No.  2,  p.  29  n. 
When  certiorari  lies,  No.  2,  p.  55  n. 
Exceptions  not  argued  are  waived,  No.  3,  p.  155. 
Assignments  of  error,  No.  4,  p.  141  n. 

When  exclusion  of  evidence  cannot  be  attacked,  No.  4,  p.  101  n. 
Court  presumed  to  decide  case  on  legal  evidence,  No.  4,  p.  140  n. 
Where  briefs  are  delayed,  No.  4,  p.  140  n. 
When  verdict  will  be  reversed,  No.  4,  p.  141  n. 
Plaintiff   entitled   to   benefit   of    every  reasonable   inference,   No.   4, 

p.  140  n. 
Appellate  court  cannot  substitute  its  own  conclusion  for  trial  judge, 
No.  4,  p.  140  n. 

If  judge  considers  improper  findings  finding  reversed,  No.  4,  p.  140  a 
Courts  will  not  reverse  as  a  punishment,  No.  3,  p.  155. 
BAGGAGE- 

Principles  governing,  No.  1,  p.  76;  No.  3,  p.  117;  No.  4,  p.  103. 
What  is,  of  an  interstate  passenger,  No.  3,  p.  2  n. 
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Limitation  of  liability,  No.  1,  p.  76;  No.  3,  p.  119. 

Limitation  must  be  agreed  to,  No.  4,  p.  103. 

Carrier's  liability  continues  for  a  reasonable  time  to  take  delivery, 

No.  3,  p.  117. 
When  carrier's  liability  that  of  warehouseman,  No.  3,  p.  118. 
Where  claim  checks  are  mixed  up,  No.  3,  p.  119. 
Carrier's  liability  does  not  continue  over  night,  No.  3,  p.  118. 
Jewelry  with  clothing  in  suit  case  no  fraud  on  carrier,  No.  4,  p.  104  n. 
Failure  to  deliver  baggage,  No.  4,  p.  103  n. 
Question   for  jury  whether  claimant's  traveling  state  or   interstate, 

No.  3,  p.  120. 
Delay  in  delivering  sample  trunk,  No.  1,  p.  77. 
BEGINNING  OF  LIABILITY— 

See  LIABILITY  OP  CARRIER,  DELIVERY  TO  CARRIER. 

Principles  governing,  No.  1,  p.  2 ;  No.  2,  p.  2 ;  No.  3,  p.  3 ;  No.  4,  p.  2. 

Starts  when  car  on  private  siding  and  bill  of  lading  issued,  No.  1,  p.  4. 

Question  for  jury  if  car  attached  to  train,  No.  1,  p.  8  n. 
BILL  OF  EXCEPTIONS— 

See  appeal. 

Must  contain  all  material  evidence,  No.  3,  p.  154  n. 
BILL  OF  LADING- 

See  FEDERAL  BILL  OP  LADING  ACT,   UNIFORM   BILL  OF  LADING. 

Construction,  No.  3,  p.  5;  No.  4,  p.  14. 

Not  to  be  construed  under  State  law,  No.  3,  p.  5  n. 

Construed  against  carrier,  No.  4,  p.  33. 

Construed  most  favorably  to  the  shipper,  No.  1,  p.  9. 

Nature  and  functions,  No.  1,  p.  9;  No.  2,  p.  2;  No.  4,  p.  7. 

Is  a  contract,  No.  1,  p.  25. 

Does  not  change  status  of  carrier  as  common  carrier,  No.  4,  p.  66  n. 

Necessity  of  issuing,  No.  1,  p.  9. 

Governs  as  of  date  contract  was  made,  No.  3,  p.  5. 

Second  bill  of  lading  void,  No.  2,  p.  36  n. 

Receipt  of  second  bill  of  lading  does  not  waive  conditions  in  first, 

No.  2,  p.  35  n. 
Carrier  liable  on  order  bill  of  lading  even  if  it  issues,  but  has  not 

received  shipment,  No.  1,  p.  9. 
Title  under  order  bills,  No.  4,  p.  6  n. 
Limitations  in  must  be  unambiguous,  No.  1,  p.  9. 
When  limitation  of  time  to  sue  begins,  although  not  issued,  No.  4, 

p.  107  n. 
Validity  of  notice  of  loss  provision  does  not  depend  upon  released 

rates,  No.  2,  p.  36  n. 
Shipments  deemed  to  be  under  uniform  bill,  No.  4,  p.  7. 
Liability  of  carrier  under  order  bill,  No.  4,  p.  5. 
Unauthorized  separation  of  draft  from  bill  does  not  pass  title,  No.  2, 

p.  2  n. 
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Provision,  owner's  risk  when  cars  received  or  delivered  at  private  sid- 
ings, Validity,  No.  1,  p.  4. 
State  bul  of  lading  governed  by  state  law,  No.  1,  p.  1  n. 
Transfer  of  title,  No.  1,  pp.  10,  13;  No.  4,  p.  2. 
Who  hat  title,  No.  3,  p.  3. 
Negotiability  of,  No.  3,  p.  5  n. 
BURDEN  OF  PROOF— 

See  CONCEALED  LOSS*  EVIDENCE. 

Principles  governing,  No.  1,  p.  84;  No.  2,  p.  47;  No.  3,  p.  141 ;  No.  4, 

p.  129. 
Missouri  Doctrine,  No.  1,  p.  85  n. 
What  is  prima  facie  Case,  No.  1,  pp.  54  n,  88;  No.  2,  p.  47;  No.  3, 

p.  141 ;  No.  4,  pp.  58  n,  61  n,  129. 
On  plaintiff  to  show  negligence,  No.  3,  p.  146  n ;  No.  4,  p.  129. 
On  shipper  who  accompanies  shipment,  No.  1,  p.  58. 
When  loss  due  to  several  causes,  burden  on  claimant  to  show,  which 

one  that  of  carrier,  No.  3,  p.  147  a 
To  show  delivery  to  carrier  in  good  condition,  No.  1,  p.  86. 
When  on  carrier,  No.  3,  pp.  142,  146  n ;  No.  4,  p.  57  n. 
On  carrier  to  show  correct  delivery,  No.  4,  p.  132. 
On  carrier  to  excuse  loss,  No.  2,  p.  29  n. 

On  carrier  to  show  exemption  from  liability,  No.  1,  p.  58;  No.  2,  p.  11. 
Of  special  defense  on  carrier,  No.  3,  p.  96  n ;  No.  4,  p.  90  n. 
On  carrier  to  show  excuse  of  liability,  No.  4,  p.  60  n. 
On  carrier  to  show  no  notice  of  loss,  No.  4,  p.  90  n. 
When  not  on  carrier,  No.  1,  p.  84  n. 
To  show  inherent  viciousness  on  carrier,  No.  3,  p.  147. 
To  show  delivery  to  carrier,  N.  3,  p.  11. 
In  conversion  cases,  No.  4,  p.  133. 
In  case  of  delay,  No.  1,  p.  84  n ;  No.  4,  pp.  16  n,  130. 
For  non-delivery,  No.  1,  p.  87. 
In  shortage  cases,  No.  1,  p.  86;  No.  4,  p.  129. 
In  shortage  cases  on  claimant,  No.  1,  p.  29. 
In  case  of  inherent  infirmity,  No.  1,  p.  86. 
In  Shrinkage  Cases,  No.  1,  p.  86. 
In  case  of  strikes,  No.  4,  p.  133. 
Federal  rule  in  case  of  negligence,  No.  4,  p.  63  n. 
Where  specific  negligence  alleged,  No.  4,  pp.  129  n,  131,  132  n. 
In  case  of  improper  ventilation,  No.  4,  p.  131  n. 
Governed  by  bill  of  lading,  No.  4,  p.  132. 
Showing  of  exemption  of  liability  on  carrier,  No.  3,  p.  78. 
To  show  damage  due  to  fault  of  shipper,  No.  2,  p.  26. 
As  to  condition  when  delivered  to  carrier,  No.  1,  p.  90  n. 
Recital  of  receipt  in  apparent  good  order,  No.  1,  p.  86  n. 
Presumption  of  negligence,  N.  1,  p.  87;  No.  3,  p.  141. 
Presumption  of  damage  by  delivering  carrier,  No.  1,  p.  88. 
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Presumption  where  live  stock  dies,.  No.  4,  p.  61  n. 

Delay  in  transit  not  presumption  of  negligence,  No.  3,  p.  14& 

No  presumption  shipment  in  good  cundftioH  when  delivered  to  carrier, 
No.  1,  p.  90  a 

Mere  receipt  of  goods  no  presumption  in  good  condition,  No.  1,  p. 
54  n. 

Non  delivery  presumption  of  negligence  by  carrier,  No.  2,  p.  48. 

Contents  of  packages  must  be  shown,  No.  1,  p.  88. 

Death  of  sheep  from  poisonous  water,  No.  3,  p.  146. 

Where  no  caretaker  accompanies  shipment,  No.  1,  p.  84  n. 

Shipment  of  furs  in  pasteboard  box  contributory  negligence,  No.  1, 
p.  85  n. 

Generally  matter  of  procedure  rather  than  substantive  law,  No.  4, 
p.  106  n. 
CARETAKERS— 

Duty  of,  to  unload,  and  water,  No.  2,  p.  27  n. 

Construction,  No.  4,  p.  42  n. 
CARMACK  AMENDMENT— 

See  CUMMINS  AMENDMENT,  initial  carrier. 

Liability  under,  No.  1,  p.  44. 

No  effect  on  common  law  actions,  No.  1,  p.  94  n. 

Does  not  make  carrier  liable  for  every  loss,  No.  3,  p.  77  n. 

Does  not  apply  to  shipments  to  Canada,  No.  4,  p.  44. 

Does  not  oust  state  courts  of  jurisdiction,  No.  4,  p.  105. 

Claimant  still  has  right  to  comon  law  action,  No.  1,  p.  44. 

Action  under  can  be  due  to  affirmative  act  of  carrier  or  failure  to  act, 
No.  1.  p.  45. 
CARS— 

See   AGENCY,  CATTLE,   FACILITIES,  TANK   CARS. 

Place  and  manner  of  furnishing,  No.  1,  p.  14 ;  No.  3,  pp.  22,  26 ;  No.  4, 
p.  19. 

Must  furnish  within  a  reasonable  time  after  order,  No.  3,  p.  26. 

Must  furnish  suitable  cars,  No.  4,  p.  26  n. 

Liable  for  leaky  roof,  although  inspected  by  shipper,  No.  2,  p.  9. 

Waiver  of  clause  in  bill  of  lading  does  not  release  prior  oral  agree- 
ment to  furnish  cars,  No.  3,  p.  30. 

Weather  conditions  no  excuse  for  not  furnishing,  No.  3,  p.  76. 

Trunk  lines  liable  for  defective  cars  furnished  by  agent,  a  switching 
road,  No.  3,  p.  65. 

In  time  of  shortage  from  abnormal  conditions  carriers  may  enforce 
reasonable  car  distribution  rules,  No.  1.  p.  15  n. 

Shipper  must  be  notified  of  congestion,  No.  1,  p.  16. 

Liable  for  leaky  car  in  shipment  of  flour,  No.  2,  pp.  9,  10. 

Reasonable  time  for  furnishing  question  for  jury,  No.  4,  p.  16  n. 

Damages  for  breaking  of  contract  to  furnish,  No.  4,  p.  17  n. 

Discrimination  in  furnishing  under  state  statute,  No.  4,  16  n. 
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Form  of  acton  for  fafltvo  to  ftorun,  *w.  3",  p.  26  n. 

Instructions  in  action  fuflMfciL  to  famish,  No.  3,  p.  30  n. 
CATTLE—  "   -        -  -     -- 

See  li?b  stool 

Duty  to  water,  No.  1,  p.  20. 

Carrier  must  furnish  suitable  stock  cars,  No.  3,  p.  22  n. 

Carriers  must  furnish  safe  stock  pens,  No.  3,  p.  22  n. 

Pleading  for  muddy  loading  pens,  No.  3,  pp.  24  n,  25  n. 

Stockyards  must  be  secure,  No.  3,  p.  25  n. 
CIRCUMSTANCES  RELIEVING  CARRIER  OF  LIABILITY— 

Principles  governing,  No.  1,  p.  58;  No.  2,  p.  25;  No.  3,  p.  78;  No.  4, 
p.  57. 

Act  of  God,  No.  4,  p.  66. 

Fault  of  Shipper,  No.  2,  p.  25;  No.  4,  p.  57. 

Inherent  character  of  shipment,  No.  4,  p.  61. 

Strikers,  No.  4,  p.  71. 

Hogs  which  had  pneumonia  before  shipment,  No.  3,  p.  87  n. 
COMMON  CARRIERS— 

Who  are,  No.  2,  p.  1 ;  No.  3,  p.  1 ;  No.  4,  p.  1. 

Cartman  is,  No.  2,  p.  1. 

Forwarder  is,  No.  3,  p.  2  n. 

Truck  driver  is,  No.  3,  p.  1  n. 
COMPLAINT— 

When  insufficient  to  hold  connecting  carriers  partners,  No.  4,  p.  125  n. 
CONCEALED  LOSS- 

Prindples  governing,  No.  1,  p.  28. 
CONFISCATION  OF  FUEL- 

Principles  governing,  No.  2,  p.  13. 

Not  excused  by  public  necessity,  No.  2,  p.  17. 

Carrier  will  be  enjoined  from,  No.  2,  p.  13. 
CONGESTION  OF  FREIGHT— 

Principles  governing,  No.  2,  p.  12. 
CONNECTING  CARRIER- 

Prindples  governing,  No.  1,  p.  52. 

Agents  of  initial  carrier,  No.  2,  p.  30  n. 

Bills  of  lading  issued  by  are  void,  No.  4.  p.  49. 

Not  agent  of  succeeding  carrier,  No.  4,  p.  48. 

Only  bound  to  carry  safely  over  its  own  line,  No.  4,  p.  54. 

Liability  to  deliver  goods  in  same  condition  as  received,  No.  4,  p.  54. 

Burden  of  proof  in  shortage  cases,  No.  1,  p.  52  n. 
CONSIGNEE- 

Right  t6  bring  suit,  No.  1,  p.  41. 

Nature  of  title  to  goods,  No.  4,  p.  7  n. 

If  induced  to  accept  damaged  goods  by  carrier  has  valid  claim,  No.  1, 
p.  65. 

Liable  for  conversion  if  he  wrongfully  takes  possession,  No.  3,  p.  53  n. 
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CONSTITUTIONAL  LAW— 

Cattle  inspection  act  for  fever  tick  valid.  No.  1,  p.  1. 
CONTROL  AND  REGULATION— 

See    STATE   REGULATION. 

Principles  governing,  No.  1,  p.  1 ;  No.  2,  p.  1 ;  No.  3,  p.  1 ;  No.  4,  p.  1. 
Federal  law  supreme,  No.  1,  p.  1. 
Federal  legislation,  No.  1,  p.  1. 
CONVERSION— 

See  CONFISCATION  OF  FUEL. 

Principles  governing,  No.  1,  p.  28 ;  No.  2,  p.  21 ;  No.  3,  p.  45 ;  No.  4, 
p.  37. 

Delay  in  delivering  is  not,  No.  3,  p.  46. 

Delivery  to  wrong  consignee,  No.  3,  p.  52. 

Custom  to  deliver  does  not  excuse  violation  of  bill  of  lading  instruc- 
tions, No.  2,  p.  21. 

Liable  for,  where  agent  of  shipper  wrongfully  ships  goods  to  fictitious 
consignee,  No.  3,  p.  47. 

Delivery  of  order  notify  shipment,  No.  1,  p.  28. 

Liability  of  initial  carrier  for,  No.  4,  p.  41  n. 

When  unauthorized  placing  on  delivery  track  is  not,  No.  4,  p.  40  n. 

What  is  not  ratification  of,  No.  4,  p.  39  n. 

Delivery  to  wrong  person  is,  although  afterwards  corrected,  No.  3, 

.    p.  46. 

Must  be  positive  and  tortious,  No.  4,  p.  39. 

Refusal  to  deliver  for  wrongful  reason  is,  No.  4,  pp.  37,  38  n. 

Holding  until  wrongful  charges  are  paid  is,  No.  4,  p.  39. 

Not  because  carrier  demands  charges,  No.  3,  p.  53  n. 

Not  conversion  for  wrongful  sale  by  Canadian  carrier,  No.  4,  p.  41. 

Waiver  of,  question  for  jury,  No.  1,  p.  19  n. 

When  it  is  not  waived  by  acceptance  of  shipment,  No.  1,  p.  19  n. 

Proper  instruction  in  case  of,  No.  3,  p.  152  n. 

Liability  of  United  States  Railroad  Administration,  No.  4,  p.  125  n. 

What  is  sufficient  complaint  lor,  No.  4,  pp.  41  n,  128  n. 

What  not  sufficient,  petition  in  action  for  conversion  of  oil  by  pipe 
line  company,  No.  4,  p.  129  n. 
COSTS— 

Principles  governing,  No.  3,  p.  154. 

Attorney's  fees,  No.  3,  p.  154  n. 
COUNTERCLAIMS— 

Principles  governing,  No.  3,  p.  141. 
COURTS— 

See  ACTIONS  AT  law,  jurisdiction  of  courts. 

Jurisdiction  of,  No.  1,  p.  79. 

Principles  determining  jurisdiction,  No.  3,  p.  129. 

In  matters  of  remedy  governed  by  law  of  the  forum,  No.  4,  p.  106. 

State  laws  govern  as  to  pleading  and  evidence,  No.  4,  p.  63  n. 
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Jurisdiction  of  state  courts  for  failure  to  deliver,  No.  4,  p.  130  n. 
When  they  will  not  waste  their  time  to  no  purpose,  No.  3,  p.  HI. 
State  court  no  jurisdiction  of  question  decided  by  Interstate  Commerce 

Commission,  No.  3,  p.  129. 
What  is  question  of  fact  for,  No.  3,  p.  156  n. 
CUMMINS  AMENDMENT— 

See  CA1MACX  AMENDMENT,  INITIAL  CABRIOL 

Principles  governing,  No.  4,  p.  100. 

Does  not  apply  to  connecting  carriers,  No.  4,  p.  54. 

Does  not  apply  to  shipments  to  Canada,  No.  4,  p.  47. 

Only  authorizes  released  rate  where  shipper  agrees  in  writing,  No.  4* 

p.  98. 
Initial  carrier  liable  although  through  bill  of  lading  not  issued,  No.  4, 

p.  11. 
Does  not  apply  to  cases  arising  before  its  adoption,  No.  3,  p.  133. 
DAMAGES  RECOVERABLE- 

See   SPECIAL  DAMAGES. 

Principles  governing,  No.  1,  p.  65;  No.  2,  p.  39;  No.  3,  p.  106;  No.  4, 

p.  91. 
The  Cummins  Amendment,  No.  3,  p.  107. 
In  case  of  conversion,  No.  3,  p.  107. 
In  case  of  delay,  No.  1,  pp.  65,  72;  No.  3,  p.  106  n. 
In  case  of  export  and  import  shipments,  No.  3,  p.  121. 
Household  goods,  No.  1,  p.  72. 

Invoice  price  under  bill  of  lading,  No.  1,  p.  73;  No.  3,  p.  109. 
In  case  of  misquotation,  No.  4,  p.  145. 
In  case  of  reconsigned  shipments,  No.  3,  p.  108. 
Market  value  at  destination,  No.  3,  p.  107. 
Profits  or  commissions,  No.  3,  p.  109. 
Punitive  damages,  No.  3,  p.  120. 
Rental  Value,  No.  1,  p.  73. 
Replacement  of  special  articles,  No.  1,  p.  70. 
Rough  handling  of  live  stock,  No.  1,  p.  74. 
Rough  Handling  in  Transit,  No.  3,  p.  109. 
Sale  at  specified  price,  No.  1,  p.  66;  No.  2,  p.  39;  No.  3,  p.  112. 
Special  damages,  No.  1,  p.  74. 
Special  damages  when  recoverable,  No.  3,  p.  117. 
When  sale  at  specified  price  does  not  create  special  damages,  No.  4, 

p.  102  n. 
Special  type  of  machine,  No.  1,  p.  67. 
Value  at  time  and  place  of  delivery,  No.  1,  pp.  65,  70. 
Market  value  at  time  of  delivery,  No.  4,  p.  102  n. 
Market  at  destination,  No.  4,  p.  100  n. 
Wearing  apparel,  No.  3,  p.  108. 

Where  article  has  no  market  value,  No.  1,  pp.  67,  70;  No.  4,  p.  100  n. 
Settlement  of  claim  by  claim  agent,  No.  1,  p.  65. 
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Limitation  of  Liability,  No.  4,  p.  91. 

Arbitrary  limitation  not  valid,  No.  2,  p.  39. 

What  is  market  value,  No.  1,  p.  69  n. 

When  evidence  of  value  at  intermediate  point  will  sustain  verdict, 
No.  3,  p.  106  n. 

Where  goods  are  to  be  stored  by  consignee,  No.  4,  p.  100  n. 

When  value  at  time  of  trial  and  time  of  injury  both  the  same  what 
is  harmless  error,  No.  3,  p.  110. 

When   freight  charges  should   be  deducted,  No.  3,  p.   107. 

What  is  harmless  instruction,  No.  3,  p.  106. 
DECKER  CASE— 

Not  retroactive,  No.  3,  p.  136. 

Does  not  extend  prior  bills  of  lading,  No.  3,  p.  136. 
DEFECTIVE  APPLIANCES— 

Liability  of  Carrier  for,  No.  1,  p.  20. 
DELAY— 

See   CONGESTION   OP  FREIGHT. 

Principles  governing,  No.  1,  p.  20;  No.  2,  p.  12;  No.  3,  p.  31;  No.  4, 

p.  22. 
In  Delivering,  Principles  governing,  No.  1,  p.  30. 
In  Forwarding,  No.  1,  p.  13. 
In  Forwarding,  Question  for  jury,  No.  1,  p.  13. 
Carrier  not  an  insurer  against,  No.  4,  pp.  25,  82  n. 
Duty  to  deliver  in  reasonable  time  implied  contract,  No.  4,  p.  63  n. 
Carrier  bound  to  know  shipment  destined  for  certain  market,  No*  4, 

p.  15  n. 
Because  of  freight  congestion,  No.  2,  p.  12. 
In  Delivery  for  failure  to  pay  charges,  No.  4,  p.  28  n. 
Due  to  strikes,  No.  3,  p.  90. 
Due  to  breaking  of  wheel,  No.  1,  p.  38. 
What  is  reasonable  time  question  for  jury,  No.  4,  p.  29. 
What  is  reasonable  time  depends  upon  all  circumstances.  No.  4,  p.  84  n 
Deviation  from  express  service,  No.  4,  p.  24  n. 
Evidence  of  unreasonable  delay,  No.  4,  p.  27. 
Evidence  of  subsequent  shipments  inadmissible,  No.  2,  p.  12  n. 
When  ordinary  time  may  not  be  shown,  No.  4,  p.  30. 
Testimony  as  to  average  time  for  transportation,  No.  4,  p.  133  n. 
Excuse  for,  on  carrier,  No.  1,  p.  58;  No.  4,  p.  24  n. 
What  are  not  excuses  for,  No.  4,  p.  21  n. 
Mere  congestion  does  not  excuse,  No.  4,  p.  29  n. 
When  carrier  can  be  held  negligent  as  matter  of  law,  No.  4,  p.  29  n. 
Effect  of  state  laws,  No.  4,  p.  23  n. 
Prima  fade  case  of,  No.  4,  p.  24  n. 
When  claim  for  not  waived,  No.  4,  p.  25  n. 
DELIVERING  CARRIER- 

Principles  governing,  No.  1,  p.  52, 
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Burden  of  proof  in  shortage  cases,  No.  1,  p.  52  n. 

Liability  for  freezing,  No.  1,  p.  53  n. 

Presumed  to  have  damaged  the  shipment,  No.  1,  p.  53;  No.  4,  p.  49. 

Liable  for  its  own  wrong,  No.  1,  p.  53. 

Liable  for  the  damage  nnless  it  can  prove  it  did  not  cause  it,  No.  4, 

p.  49. 
Not  liable  for  act  of  preceding  carrier,  No.  1,  p.  52. 
Not  liable  for  damage  not  caused  by  it,  No.  4,  p.  49. 
DELIVERY  BY  CARRIER— 

See   LIABILITY   AFTER   ARRIVAL. 

What  is,  No.  3,  p.  17. 

Consignee  has  right  to  refuse  reclaimed  shipment  from  wrong  con- 
signee, No.  3,  p.  47. 
DELIVERY  TO  CARRIER— 

See   BEGINNING   OP  LIABILITY. 

Principles  governing,  No.  4,  p.  2. 

What  constitutes,  No.  3,  p.  11. 

When  not  complete,  No.  3,  p.  7. 

Not  complete  if  anything  remains  to  be  done  by  shipper,  No.  3,  p.  18. 

Must  be  complete  surrender  by  owner,  No.  3,  p.  12. 

Mere  placing  on  right  of  way  not,  No.  3,  p.  14. 

Complete  when  car  on  private  siding  and  bill  of  lading  issued,  No.  1, 
p.  4. 

Issuing  of  bill  of  lading  acknowledgment  receipt,  No.  1,  p.  8  n. 
DEPOSITIONS— 

Principles  governing,  No.  4,  p.  135. 

When  suppressed,  No.  3,  p.  150. 

Second  deposition  cannot  be  taken  without  consent,  No.  4,  p.  135. 
EVIDENCE- 

See   DELAY,   JUDICIAL    NOTICE,   WITNESSES. 

Admissibility  of  Evidence,  principles  governing,  No.  1,  p.  91;  No.  2. 

p.  50;  No.  3,  p.  149;  No.  4,  p.  133. 
As  to  claims  against  one  company  being  paid  by  another,  No.  1,  p.  92  n. 
As  to  custom,  No.  4,  p.  133. 
As  to  condition  of  cattle,  No.  4,  p.  134. 
As  to  price  paid  for  cattle,  No.  4,  p.  135. 
As  to  weight  of  cattle,  No.  4,  p.  134. 
Account  Sales,  No.  1,  p.  93  n. 
Book  of  car  inspector,  No.  2,  p.  9. 
Deposition  used  in  previous  case,  No.  3,  p.  149  n. 
Duplicate  express  receipt,  No.  1,  p.  92  n. 
Entries  in  usual  course  of  business,  No.  1,  p.  92  n. 
Error  must  be  shown  to  sustain  exception,  No.  3,  p.  149  n. 
Expert  testimony  as  to  damages,  No.  3,  p.  14S  n. 
Handling  of  similar  shipment  one  month  later,  No.  2,  p.  50. 
In  case  of  delay,  No.  4,  p.  135. 
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Initials  x>n  delivery  receipt,  No.  3,  p.  150. 

Instrinsic  value  where  no  market  value,  No.  1,  p.  93  n. 

Memorandum    not   admissible    where   witness   testifies    fully,    No.   4. 
p.  133  n. 

Market  value  at  one  point  based  upon  market  value  at  another,  No.  1, 
p.  93  n. 

Negotiations,  No.  1,  p.  93  n. 

Notice  on  bill  of  lading  as  to  condition  of  stock,  No.  3,  p.  149. 

Opinion  as  to  market  value,  No.  3,  p.  148  n. 

Oral  testimony  as  to  bill  of  lading,  No.  3,  p.  147  il 

Presumption  on  presumption,  No.  3,  p.  150. 

Report  of  veterinarian,  No.  4,  p.  133. 

Secondary  evidence  of  baggage  check,  No.  4,  p.  103  n. 

Statements  in  answer  of  defendant,  No.  1,  p.  91  n. 

Transcript  in  former  case,  No.  3,  p.  149  n. 

What  is  effect  of  presumption,  No.  3,  p.  144. 

What  is  evidence  of  custom,  No.  2,  p.  50  n. 

What  can  be  shown  under  general  issue,  No.  2,  p.  50  n. 

When  shipping  contract  may  be  excluded,  No.  3,  p.  140  n. 

When  harmless  error  in  admitting,  No.  4,  p.  134  n. 

When  evidence  of  custom  not  admissible  in  action  on  contract,  No.  4, 
p.  134  n. 

When  too  vague  not  admissible,  No.  3,  p.  147  n. 
EXPLOSION— 

Not  an  Act  of  God,  No.  1,  p.  32  n. 
EXPLOSIVES— 

Liability  for  fire  caused  by,  No.  1,  p.  31. 
EXPORT  SHIPMENTS— 

See  FOREIGN  COMMERCE. 

Principles  governing,  No.  3,  p.  121. 
Limitation  of  damages  to  invoice  value,  No.  3,  p.  121. 
To  Adjacent  Foreign  Country,  Limitation  of  liability  void,  No.  3,  p.  122. 
EXPRESS  SHIPMENTS— 
Delay  in,  No.  1,  p.  21. 

Deviation  from  express  service,  No.  4,  p.  24  n. 
C  O.  D.  declaration  not  a  limitation  of  liability,  but  shipper  may 

recover  full  value,  No.  4,  p.  92  n. 
Measure  of  damages  for  negligently  marking  shipment  C.  O.  D.,  No.  2, 

p.  40  n. 
No  recovery  for  loss  of  good  will  or  business  caused  by  negligence 

of  carrier,  No.  2,  p.  40. 
Recovery  may  be  had  for  mental  anguish,  No.  2,  p.  41  n. 
Special  damages  on  C.  O.  D.  shipments,  No.  2,  p.  40. 
When  $50.00  limitation  not  binding,  No.  2,  p.  39  n. 
Express  receipt  binds  until  held  unreasonable  by  Interstate  Commerce 

Commission  and  federal  courts,  No.  4,  p.  112  n. 
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Period  governing  action*  at  law  valid,  No.  4,  p.  112  n. 
FACILITIES— 

See  cabs. 

Failure  of  Carrier  to  Furnish,  Principles  governing,  No.  2,  p.  8;  No.  3, 
p.  21;  No.  4,  p.  14. 

Duty  of  carrier  to  furnish,  No.  1,  p.  13. 

Carrier  must  furnish  cars  with  reasonable  promptness,  No.  4,  p.  15. 

Carrier  must  furnish  proper  car,  even  though  inspected  and  accepted 
by  shipper,  No.  2,  p.  8. 

Carrier  must  furnish  proper  bedding,  No.  4,  p.  14. 

When  shipper  assumes  burden  of  loss  caused  by  inadequate  facilities 
of  carrier,  No.  4,  p.  58  n. 
FAULT  OF  SHIPPER- 

Principles  governing,  No.  1,  p.  58;  No.  2,  p.  25;  No.  3,  p.  78. 
FEDERAL  BILL  OF  LADING  ACT— 

Effect  of  order  bill  under,  No.  2,  pp.  7,  & 

Effect  of  section  22,  No.  2,  p.  5. 
FEDERAL  LEGISLATION— 

Principles  governing,  No.  3,  p.  1;  No.  4,  p.  1. 

Liability  under,  No.  1,  p.  44. 

Construction  of  federal  court  must  be  followed,  No.  2,  p.  1. 
FILING  OF  CLAIM— 

See  NOTICE  of  loss. 

Principles  governing,  No.  1,  p.  61;  No.  2,  p.  28;  No.  3,  p.  96;  No.  4, 
p.  87. 

Notice  of  loss  is  not  filing  of  claim,  No.  2,  pp.  32  n.,  33  n. 
FIRE- 

See  explosives. 

Liability  for,  before  transportation,  No.  3,  p.  7. 

At  destination  principles  governing,  No.  1,  pp.  30,  40;  No.  2,  p.  2L 

Due  to  explosion,  No.  1,  p.  38. 

Liability  for  caused  by  lantern  in  stock  car,  No.  1,  p.  37. 

May  not  be  liable  for  fire  caused  by  unslacked  lime,  No.  1,  p.  37. 

When  mere  cause  of  fire  does  not  indicate  neglect  by  carrier,  No.  4, 
p.  89  n. 
FLOOD- 

Although  Act  of  God  may  not  relieve  carrier,  No.  4,  p.  71. 
FOREIGN  COMMERCE— 

See  EXFOBT  SHIPMENTS. 

What  is,  No.  3,  pp.  122,  123,  124. 
FRAUD- 

When  it  may  relieve  carrier  from  liability,  No.  4,  p.  59  n. 
FREEZING- 

Principles  governing,  No.  3,  p.  39. 

Burden  of  proof  in  case  of,  No.  1,  p.  86. 

Liability  of  terminal  carrier  for,  No.  1,  p.  53  n. 
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IMPORT  SHIPMENTS— 

Principles  governing,  No.  3,  p.  121. 

INHERENT  CHARACTER  OF  SHIPMENT— 

Principles  governing,  No.  1,  p.  58;  No.  2,  p.  27;  No.  3,  p.  87. 

INITIAL  CARRIER— 

See   CARMACK  AMENDMENT,   CUMMINS  AMENDMENT. 

Principles  governing,  No.,  2,  p.  24  n ;  No.  3,  p.  77;  No.  4,  p.  47. 

Liability  at  common  law,  No.  4,  p.  48  n. 

Liability  under  Carmack  Amendment  not  changed  by  Cummins  Amend- 
ment, No.  4,  p.  47  n. 

Who  is,  No.  1,  p.  51  n. 

Liable  although  property  not  transported  on  through  bill  of  lading, 
No.  4,  p.  11. 

Not  the  agent  of  connecting  carrier,  No.  4,  p.  48. 

Shipments  transferred  in  transit,  No.  4,  p.  48. 
INJUNCTION— 

To  prevent  confiscation  of  fuel,  No.  2,  p.  13. 
INSPECTION— 

Principles  governing,  No.  3,  p.  54. 

Consignee  entitled  to  inspect,  No.  3,  p.  54. 
INSTRUCTIONS— 

Principles  governing,  No.  I,  p.  97;  No.  2,  p.  54;  No.  3,  p.  152;  No.  4, 
p.  137. 

As  to  interest  on  claim,  No.  3,  p.  153  n. 

As  to  liability  of  carrier,  No.  4,  p.  102  n. 

Duplicate  instruction  improper,  No.  4,  p.  140  n. 

Extent  of  carrier's  liability,  No.  3,  p.  152  n. 

For  delay  in  furnishing  cars,  No.  4,  p.  16  n. 

In  joint  cause  of  action,  No.  3,  pp.  152  n,  153  n. 

In  case  of  loss  of  baggage,  No.  4,  p.  103  n. 

In  case  of  rough  handling,  No.  3,  p.  153  n. 

On  inherent  character,  No.  2,  p.  27  n. 

On  recoupment,  No.  3,  p.  141  n. 

What  is  improper  in  case  of  delay,  No.  3,  p.  35  n. 

What  is  proper  where  cotton  injured  by  moisture,  No.  3,  p.  76  n. 

Whether  car  attached  to  train,  No.  1,  p.  7  n. 

Mere  statement  of  law  without  any  setting  of  facts  improper,  No.  4, 
p.  138  n. 

Must  be  applicable  to  the  case,  No.  4,  p.  140  n. 

When  words  "negligently  delayed"  should  be  defined,  No.  4,  p.  139  n. 

When  defendant  cannot  complain  of  failure  to  give,  No.  4,  p.  139  n. 

When  exception  to  is  waived,  No.  3,  p.  154>  n. 

When  insufficient  in  case  of  delay,  No.  4,  p.  138  n. 

When  objection  is  waived,  No.  3,  p.  153  n. 

When  peremptory  instruction  not  proper,  No.  4,  p.  139  n. 
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INSURER— 

See    LIABILITY   OP   CARRIER,    LIABILITY   AFTER   ARRIVAL,    NEGLIGENCE 

When  liability  as  insurer  begins,  No.  3,  p.  13. 

Liability  after  arrival,  No.  3,  p.  40. 

After  arrival  at  destination,  when,  No.  1,  p.  23. 

Common  carrier  may  contract  against  liability  as,  No.  3,  p.  77. 
INTEREST— 

On  Claims,  Principles  governing,  No.  4,  p.  103. 

When  recoverable  No.  1  p.  76;  No.  4  p.  103  n. 
INTERSTATE  COMMERCE— 

How  determined,  No.  3,  p.  126. 

Federal  decisions  control,  No.  2,  p.  34  n;  No.  4,  p.  42. 

What  is  Interstate  Shipment,  No.  3,  p.  2. 

Interstate  Shipments,  reconsigned  shipment  is,  No.  1,  p.  11  n. 
INTERSTATE  COMMERCE  COMMISSION— 

Jurisdiction  for  delay  in  coal  cars,  No.  3,  p.  129. 
JUDICIAL  NOTICE— 

Principles  governing,  No.  1,  p.  91 ;  No.  2,  p.  51 ;  No.  4.  p.  135. 

Acts  of  Congress  and  proclamations  of  President,  No.  1,  p.  91. 

As  to  time  of  war,  No.  4,  p.  136. 

Disposition  of  mules  to  kick,  No.  3,  p.  150. 

Jerks  and  jars  of  freight  train,  No.  3,  p.  150. 

Laws  of  nature,  mathematics,  etc,  No.  1,  p.  94. 

Matters  of  common  knowledge,  No.  2,  p.  51  n. 

Natural  shrinkage  of  grain,  No.  1,  p.  50. 

No  judicial  notice  of  spontaneous  combustion,  No.  3,  p.  151. 

Of  Director  General,  No.  2,  p.  51  n. 

Of  United  States  succeeding  Director  General,  N.  1,  p.  94. 

Operation  of  railroads  by  United  States  government,  No.  3,  p.  150. 

Operation  of  telegraph  companies  by  United  States,  No.  3,  p.  157. 

Time  it  takes  fever  tick  to  develop,  No.  1,  p.  94. 

That  control  of  telegraph  companies  ceased  by  virtue  of  a  repealing 
act  of  Congress,  No.  1,  p.  105. 
JURISDICTION  OF  COURTS— 

See  courts. 

Principles  governing,  No.  2,  p.  44;  No.  4,  p.  105. 

When  not  lost  because  of  failure  to  pay  costs,  No.  4,  p.  105  n. 
JURY- 

Principles  governing  questions  for,  No.  1,  p.  94;  No.  2,  p.  53;  No.  3, 
p.  151 ;  No.  4,  p.  136. 

Amount  of  shortage  question  for,  No.  4,  p.  136  n. 

As  to  parties  contracting,  for,  No.  4,  p.  137  n. 

Cause  of  fire  question  for,  No.  1,  p.  97  n. 

Condition  goods  received  by  terminal  carrier  question  for,  No.  4,  p.  132. 

Confusion  of  cars  question  for,  No.  4,  p.  136  n. 

Contributory  negligence  question  for,  No.  3,  p.  24  n. 

Credibility  of  witnesses  for,  No.  1,  p.  94  n. 
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Effect  of  improper  loading  question  for,  No.  3,  p.  152. 

Effect  of  filthy  car  on  live  stock  question  for,  No.  3,  p.  152. 

Evidence  may  be  insufficient  for,  No.  1,  p.  96  n. 

Inherent  weakness,  question  for,  No.  4,  p.  137  n. 

Proper  packing  question  for,  No.  3,  p.  79  n. 

Reasonable  time  to  furnish  cars  question  for,  No.  4,  p.  16  n. 

Injuries  during  transportation  for,  No.  3,  p.  152. 

Reason  for  consignee  refusing  freight  question  for,  No.  4,  p.  137  n. 

Market  value  question  for,  No.  1,  p.  96  n. 

Negligent  delay  for,  No.  4,  p.  136  n. 

Of  ordinary  care  and  diligence  for,  No.  2,  p.  48  n. 

Of  waiver  for,  No.  1,  p.  96  n. 

Of  weight  for,  No.  1,  p.  96  n. 

Of  receipt  and  delivery  for,  No.  1,  p.  96  n. 

Receipt  of  letter  question  for,  No.  1,  p.  96  n. 

Relationship  of  shipper  and  carrier  question  for,  No.  4,  p.  136  n. 

Shortage  question  for,  No.  4,  p.  132. 

Weight  of  testimony  question  for,  No.  3,  p.  151. 

Whether  condition  of  car  caused   injuries  to  poultry  question   for, 

No.  3,  p.  146. 
Whether  tariffs  filed  question  for,  No.  3,  p.  151  n. 
When  title  passes  question  for,  No.  3,  p.  5  n. 
What  evidence  sufficient  to  take  case  to,  No.  4,  p.  136  n. 
What  is  not  jury  question  on  joint  cause  of  action,  No.  3,  p.  151  n. 
When  directed  verdict  proper,  No.  1,  p.  97  n. 
When  issue  not  submitted  in  case  of  strikers,  No.  3,  p.  154  n. 
Must  obey  instructions  of  court,  No.  1,  p.  36  n. 
Improper  argument  to,  No.  3,  p.  154  n. 
Verdict  not  lightly  disturbed,  No.  3,  p.  153  n. 
Verdict  not  lightly  to  be  disturbed,  No.  3,  p.  24  n. 
LIABILITY  AFTER  ARRIVAL— 

Principles  governing,  No.  1,  p.  23;  No.  2,  p.  13;  No.  3,  p.  40;  No.  4. 

pp.  31,  100. 
As  insurer,  No.  3,  p.  40. 
Carrier's  liability  as  such  continues  for  48  hours,  No.  1,  p.  23;  No.  2, 

p.  21;  No.  4,  p.  31. 
When  shipment  held  as  warehouseman,  No.  4,  p.  31  n. 
LIABILITY  FOR  NEGLIGENCE— 

See  LIMITATION  OP  LIABILITY,  NEGLIGENCE  OF  CARRIER. 

Principles  governing,  No.  1,  p.  37;  No.  2,  p.  24;  No.  3,  p.  55;  No.  4, 

p.  42. 
Under  federal  statutes,  No.  2,  p.  24. 
When  negligence  question  of  law,  No.  1,  p.  94  n. 
LIABILITY  OF  CARRIER— 

At  common  law,  No.  4,  p.  88  n. 

Attaches  only  after  receipt  of  freight,  No.  1,  p.  2. 
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For  fire  while  awaiting  arrival  of  a  car,  No.  1,  p.  4. 

For  goods  received  in  violation  of  tariff,  No.  4,  p.  2  n. 

Should  not  receive  property  no  tariff  rate  for,  No.  3,  p.  65  n. 

Not  liable  for  loss  of  solid  silverware,  for  which  it  published  no  rate, 

No.  3,  p.  65. 
Only  liable  for  safe  transportation  of  goods  for  which  it  had  published 

tariffs,  No.  3,  p.  68. 
May  be  due  to  misfeasance  or  nonfeasance,  No.  1,  p.  42. 
Not  liable  for  defective  packing  by  shipper  or  his  agent,  No.  3,  p.  78. 
Not  liable  for  goods  before  has  custody,  No.  3,  p.  8. 
Only  piling  of  lumber  on  tracks  does  not  start,  No.  1,  p.  2. 
Not  liable  for  loss  due  to  inherent  character,  No.  3,  p.  87. 
Not  liable  for  unknowingly  accepting  defectively  packed  goods,  No.  3, 

p.  7a 
To  whom  liable  for  damages,  No.  4,  p.  3. 
Under  federal  statutes,  No.  4,  p.  44. 
What  is  not  limitation,  No.  4,  p.  44  n. 
LIMITATION  OF  LIABILITY— 

See  BAGGAGE,  CUMMINS  AMENDMENT,    DAMAGES    RECOVERABLE,   TELEGRAPH 
COMPANIES,   EXPRESS   COMPANIES. 

Principles  governing,  No.  2,  p.  39;  No.  3,  p.  107;  No.  4,  p.  91. 

Cannot  make  arbitrary  agreement  as  to  value,  No.  2,  p.  39. 

Express  company's  limitation  only  applies  where  shipper  declares  in 
writing,  No.  4,  p.  92. 

May  limit  liability  as  insurer,  No.  3,  p.  107  n. 

Mere  silence  by  shipper  does  not  create  limitation,  No.  4,  p.  100. 

Only  occurs  when  in  manner  expressly  provided  by  Cummins  Amend- 
ment, No.  4,  p.  99. 

Shipper  must  declare  limited   value  to  express  company   in  writing 
otherwise  can  recover  full  value,  No.  4,  p.  92  n. 
LIVE  STOCK— 

See  CATTLE. 

Admissibility  of  report  of  veterinarian,  No.  4,  p.  133  n. 

Burden  of  proof  for  damage,  No.  1,  p.  27  n. 

Caretakers  must  help  train  crew  in  taking  care  of  enroute,  No.  2, 
p.  25  n. 

Care  to  be  taken  by  carrier,  No.  4,  p.  21. 

Carrier  chargeable  with  notice  of  perishable  character,  No.  4,  p.  25. 

Carrier  must  furnish  proper  facilities  for,  No.  1,  p.  20. 

Carrier  must  furnish  proper  facilities  for  feeding,  watering,  and  rest- 
ing, No.  1,  p.  27  n. 

Contracts  construed  against  carriers,  No.  3,  p.  6. 

Contract  for  shipper  to  take  care  of  is  valid,  No.  1,  p.  58. 

Damages  for  delay,  No.  1,  p.  74  n. 

Liability  of  carrier  for  delay,  No.  1,  p.  59. 

Delivery  of   stock  sick  with  pneumonia  does  not  show  carrier  was 
negligent,  No.  3,  p.  89. 
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Duty  of  caretaker  when  accompanying,  No.  2,  p.  25  n. 

Fact  stock  has  pneumonia  when  it  arrives  raises  no  presumption  against 
carrier,  No.  3,  p.  76. 

Failure  to  furnish  cars,  No.  3,  p.  26. 

Failure  to  unload,  No.  4,  p.  22  n. 

Failure  to  ventilate  car,  No.  1,  p.  38  n. 

Keeping  sheep  confined  in  cars  over  night  might  be  negligence,  No.  3, 
p.  26. 

Liability  for  leaving  pens  open,  No.  2,  p.  26  n. 

Notice  of  unwholesome  water,  No.  3,  p.  76  n. 

Patented  locks  on  pens,  No.  1,  p.  27  n. 

Shipper  presumed  to  have  notice  of  tariff  provisions,  No.  4,  p.  21. 
LOADING— 

Carrier  liable  for  negligent  act  of  its  agent  in,  No.  3,  p.  55. 
LOSS  BEFORE  TRANSPORTATION— 

Principles  governing,  No.  3,  p.  7;  No.  4,  p.  14. 
MISDELIVERY— 

See  conversion. 

Principles  governing,  No.  1,  p.  28;  No.  2,  p.  21;  No.  3,  p.  46. 

Burden  of  proof  on  claimant,  No.  1,  p.  29. 

Question  for  jury,  No.  1,  p.  29  n. 

Must  deliver  to  right  consignee,  No.  3,  p.  48  n. 
NEGLIGENCE  OF  CARRIER— 

See  LIABILITY  OF  CARRIER. 

Principles  governing,  No.  1,  p.  20;  No.  2,  p.  9;  No.  3,  p.  31;  No.  4, 

pp.  21,  31. 
When  carrier  can  exempt  itself  from,  No.  4,  p.  66  n. 
Carrier  cannot  limit  liability  for,  No.  3,  p.  77  n ;  No.  4,  p.  42. 
Extent  of  proof,  No.  4,  p.  16  n. 
In  case  of  perishable  goods,  No.  4,  p.  43. 
Jerking  of  freight  train  is  not,  No.  3,  p.  87  n. 
Liable  as  insurer  for  48  hours  after  arrival,  No.  4,  p.  31. 
May  sue  in  tort  or  contract,  No.  3,  p.  39  n. 
When  evidence  of  claimant  not  controverted  carrier  can  be  held  liable 

as  matter  of  law,  No.  4,  p.  29  n. 
Wrongful  act  of  employee  outside  scope  of  employment,  No.  4,  p.  43. 

NEW  TRIAL- 

Principles  governing,  No.  1,  p.  97;  No.  2,  p.  54;  No.  3,  p.  152;  No.  4, 

p.  137. 
Not  granted,  except  to  serve  ends  of  justice,  No.  3,  p.  153  n. 

NOTICE  OF  ARRIVAL- 

To  consignee,  principles  governing,  No.  2,  p.  13;  No.  4,  p.  36. 

Who  should  receive  notice,  No.  2,  p.  13. 
NOTICE  OF  LOSS— 

See   FILING  OF  CLAIM. 


Digitized  by 


Google 


194  INDEX 

Principles  governing,  No.  1,  pp.  61,  63;  No.  2,  p.  28;  No.  3,  p.  96; 

No.  4,  p.  87. 
Whit  is,  No.  3,  p.  105. 
Manner  and  form  of  giving  notice,  No.  1,  p.  61 ;  No.  2,  p.  28;  No.  3, 

p.  97;  No.  4,  p.  90. 
Carrier  may  be  estopped  from  stating  defense  of  no  notice,  No.  4, 

p.  90  n. 
Where  carrier  affirmatively  prevents  claimant  from  giving  it  cannot 

plead  defense,  No.  4,  p.  90  n. 
Can  be  given  delivering  carrier,  No.  2,  p.  29  n. 
Cannot  be  waived,  No.  1,  p.  63. 

Evidence  of  reasonable  time  to  wait  before  making  claim,  No.  1,  p.  61. 
Governed  by  federal  decisions,  No.  3,  p.  97. 
Federal  question  whether  notice  is  sufficient,  No.  3,  p.  96. 
For  failure  to  furnish  cars,  No.  1,  p.  61. 
In  case  of  theft,  No.  4,  p.  87  n. 

Claimant  must  comply  with  provision,  No.  4,  p.  90  n. 
May  be  made  to  delivering  carrier,  No.  1,  p.  62. 
Mere  tracer  is  not  sufficient,  No.  3,  p.  97. 
Must  be  given,  No.  3,  p.  96  n. 
Oral  notice  not  sufficient,  No.  2,  pp.  31,  35  n. 
Postal  Department  not  consignee's  agent,  No.  4,  p.  34. 
Six  months  provision  valid,  No.  1,  p.  61;  No.  2,  p.  28. 
Shortage  notation  on  freight  bill  not  sufficient,  No.  3,  p.  99. 
Should  be  given,  except  in  negligence  cases,  No.  4,  p.  87. 
Sufficient  to  Director  General,   although   sent  to   railroad  company, 

No.  3,  p.  103. 
Tracer  is  not,  No.  1,  p.  62;  No.  2,  pp.  33,  38  n. 
Under  Carmack  Amendment  may  be  made  to  any  connecting  carrier, 

No.  2,  p.  30  n. 
Waiver  of  notice,  No.  1,  p.  63 ;  No.  2,  p.  33. 
When  not  necessary,  No.  3,  p.  97;  No.  4,  p.  87. 
OPERATION  OF  LAW— 

Principles  governing,  No.  1,  p.  60. 
Carrier  not  liable  for  loss  due  to,  No.  1,  p.  60. 
ORDER  NOTIFY  SHIPMENTS—. 

Principles  governing,  No.  3,  p.  54. 
PARTIES- 

See  PLEADING. 

Principles  governing,  No.  1,  p.  80;  No.  2,  p.  46;  No.  3,  p.  138;  No.  4, 

p.  112. 
Actions  by  agent,  No.  3,  p.  138. 
American  Railway  Express  Company  liable  for  act  of  Adams  Express 

Company,  No.  4,  p.  114. 
Bailee  may  maintain  suit,  No.  4,  p.  112. 
Cases  of  misjoinder,  No.  3,  p.  139. 
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Connecting  carrier  may  be  partner,  No.  4,  p.  126. 

Consignee  of  order  notify  shipment,  No.  4,  p.  113  n. 

Consolidated  corporation,  No.  4,  p.  114  n. 

Consolidated   corporation  assumes   liability   of   previous   corporation, 
No.  4,  pp.  118,  122. 

Corporations   cannot  be   sued   for   acts   during  government   control, 
No.  2,  p.  47  n. 

Extent  of  proof  of  ownership,  No.  4,  p.  112. 

Joining  of  Director  General  and  carrier,  No.  1,  p.  83. 

Passing  of  title,  No.  4,  p.  113  n. 

Railroad  company  succeeding  receiver,  No.  1,  p.  80  n. 

Receivers  can  be  sued,  No.  2,  p.  46  n. 

Service  on  Director  General,  No.  4,  p.  125  n. 

Shipper  may  bring  action  for  loss  and  damage,  No.  4,  p.  112  n. 

Suits  against  federal  agent,  No.  3,  p.  139. 

Suit  by  assignee,  No.  1,  p.  80  n. 

Successor  to  previous  express  company,  No.  1,  p.  80  n. 

When  connecting  carrier  not  necessary  party,  No.  3,  p.  138  n. 

When  defendant  cannot  question  ownership,  No.  3,  p.  138  n. 
PENS- 

Carrier  does  not  have  to  provide  patented  locks  for,  No.  1,  p.  21. 
PERISHABLE  SHIPMENTS— 

Carrier  liable  for  negligent  act  of  its  agent  in  loading,  No.  3,  p.  55. 

Carrier  must  carry  safely  with  due  regard  to  its  character,  No.  3, 
p.  55. 

Railroad  liable  for  negligent  act  of  American  Refrigerator  Company, 
No.  3,  p.  55. 
PLEADING— 

See  ACTIONS  AT  law,  counter  claims,  parties. 

Principles  governing,  No.  1,  p.  80;  No.  2,  p.  47;  No.  4,  p.  127. 

Actions  for  demurrage  and  joint  charges,  No,  1,  p.  83. 

Complaint  against  successor  carrier  corporation,  No.  1,  p.  82  n. 

Consignee  may  bring  suit,  No.  1,  p.  81. 

Contract  must  be  pleaded  and  proved,  No.  1,  p.  83. 

Election  of  cause  of  action,  No.  3,  p.  141  n. 

What  is  an  election  of  remedies,  No.  3,  p.  141. 

Proper  complaint  against  action  by  telegraph  company,  No.  3,  p.  157  n. 

Joinder  of  fraud  and  deceit,  No.  3,  p.  140  n. 

Misjoinder,  No.  3,  p.  140  n. 

Plaintiffs  evidence  cannot  be  used  for  special  defense,  unless  pleaded, 
No.  1,  p.  84. 

Parties  bound  by,  No.  1,  p.  83. 

Special  defense  must  be  pleaded,  No.  1,  p.  83 ;  No.  4,  p.  129. 

When  special  defense  demurrable,  No.  3,  p.  140  n. 

Sufficiency  of  complaint,  No.  3,  p.  141  n. 

What  questions  not  considered  on  demurrer,  No.  4,  p.  128  n. 
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When  not  sufficient  for  res  adjudicate  No.  4,  p.  128  n. 
What  is  good  petition  in  action  of  trover,  No.  4,  p.  128  n. 
What  is  proper  demurrer,  No.  2,  p.  50  n. 
When  lien  question  of  defense,  No.  3,  p.  141  n. 

PRIVATE  CARRIERS— 

Who  are,  No.  3,  p.  1. 
PRIVATE  SIDING— 

Principles  governing,  No.  1,  p.  28. 

Provision  in  bill  of  lading  valid,  No.  1,  p.  28  n. 
RES  ADJUDICATA— 

In  action  of  conversion,  No.  4,  p.  118  n. 
ROUTING— 

See  TRANSPORTATION  OVER  DESIGNATED  ROUTE. 

SALE  OF  FREIGHT— 

Principles  governing,  No.  1,  p.  32;  No.  4,  p.  41. 
SHIPPER'S  LOAD  AND  COUNT  NOTATION— 
Principles  governing,  No.  2,  p.  2. 

Prima  facie  presumption  shipper's  count  is  correct,  No.  2,  p.  2. 
SHORTAGE— 

See  NOTICE  of  loss. 

Principles  governing,  No.  4,  p.  $4. 

Can  bring  suit  within  two  years  and  one  day  without  giving  notice, 

No.  3,  p.  9a 
Carrier  may  be  liable  for  apparent  shortage  under  order  bill,  No.  2, 

p.& 
Evidence  of  weight,  No.  1,  p.  46  n. 
Federal  Bill  of  Lading  Act  does  not  bind  carrier  for  mis-statement 

of  weight,  No.  2,  p.  5. 
Liability  for,  No.  1,  p.  45. 
May  be  question  for  jury,  No.  1,  p.  49. 
Not  liable  for  natural  shrinkage,  No.  1,  p.  45. 
Recital  in  bill  of  lading  does  not  bind  carrier,  No.  2,  p.  5. 
When  a  question  for  jury,  No.  4,  p.  47. 
Where  seals  broken,  No.  4,  p.  46. 
Where  shipper's  load  and  count,  No.  4,  p.  46. 
SLEEPING  CAR  COMPANIES— 

Liability  for  theft,  No.  1,  p.  77. 
SPECIAL  CONTRACT— 

See  LIMITATION  OF  LIABILITY. 

When  valid  and  for  what  purposes,  No.  4,  p.  57  n. 
SPECIAL  DAMAGES- 

See  DAMAGES  RECOVERABLE,   TELEGRAPH   COMPANIES. 

Principles  governing,  No.  4,  p.  100. 

When  recoverable,  No.  2,  p.  40. 

Carrier  liable  for  if  it  has  notice,  No.  1,  p.  75. 

What  is  evidence  of  notice,  No.  1,  pp.  75  n,  76  n. 
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C  O.  D.  shipments,  No.  2,  p.  40. 

Delay  in  transporting  dog's  head  for  hydrophobia  test,  No.  2,  p.  40; 

No.  3,  p.  117  n. 
When  express  company  liable  for  Pasteur  treatment,  No.  3,  p.  117. 
When  sale  at  specified  price  does  not  create,  No.  4,  p.  102  n. 
STATE  COMMERCE- 

How  determined,  No.  3,  p.  126. 

STATE  COURTS— 

Local  laws  govern  as  to  matters  effecting  remedy,  No.  4,  p.  106  n. 
Law  as  to  pleading  and  evidence,  No.  4,  p.  105  n. 
Specific  performance  in  equity,  No.  4,  p.  105  n. 
STATE  REGULATION— 

Principles  governing,  No.  4,  p.  1. 
STATUTE  OF  LIMITATIONS— 
See  actions  at  law. 

Principles  governing,  No.  1,  p.  79;  No.  4,  p.  106. 
Contract  period  cannot  be  extended  by  statute,  No.  4,  p.  HI. 
How  period  computed  in  misdelivery  cases,  No.  3,  p.  138. 
In  case  of  misdelivery  two  year  and  one  day  only  runs  after  notice 

of  misdelivery  given,  No.  3,  p.  137. 
Prior  to  Cummins  Amendment  short  periods  valid,  No.  4,  p.  110. 
State  statute  does  not  apply  to  contract  limitation,  No.  2,  p.  44  n. 
Suspension  of,  does  not  violate  5th  amendment,  No.  4,  p.  HI. 
Suit  must  be  brought  within  two  years  and  one  day  under  government 

control,  No.  4,  p.  107. 
Transportation  Act  does  not  extend  two  year  and  one  day  provision 

against  Director  General,  No.  3,  p.  130. 
Transportation  Act  does  not  extend  two  year  and  one  day  clause 

against  United  States  Railroad  Administration,  No.  4,  p.  107. 
Two  year  and  one  day  provision  against  Director  General  valid,  No.  2, 

p.  44. 
Two  year  and  one  day  provision  against  Director  General  not  extended 

by  Transportation  Act,  No.  2,  p.  44. 
Two  year  and  one    day  provision  not  extended  by  subsequent  decision 

in  Decker  Case,  No.  3,  p.  136. 
Two  year  and  one  day  provision  valid,  No.  3,  p.  98. 
When  in  bill  of  lading  fixed  by  contract,  No.  4,  p.  107  n. 
When  two  year  and  one  day  provision  matter  of  contract,  No.  4,  p.  110. 

statutes- 
How  construed,  No.  3,  p.  1  n. 
No  retroactive  effect,  No.  4,  p.  1  a 
,  Effect  of  amendment,  No.  4,  p.  1  n. 

Report   of   congressional    committee   as   aiding   construction,    No.   3, 
p.  66  n. 

STRIKES— 

Principles  governing,  No.  4,  p.  71. 
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Liability  of  carrier  for,  No.  3,  p.  90. 

Validity  of  strike  clause  in  bill  of  lading,  No.  3,  p.  95. 

Bill  of  Lading  provision  must  be  reasonable,  No.  4,  p.  78  n. 

Burden  of  proof  in  case  of  delay  on  carrier,  No.  4,  p.  79  n. 

Carrier  liable  for  loss  due  to  strikes  if  it  does  not  use  reasonable 

care,  No.  4,  p.  72. 
Carrier  must  take  care  of  shipment  during  strike,  No  4,  p.  72  n. 
Of  itself  no  excuse  for  delay,  No.  4,  p.  78  n. 
Shipper  must  be  informed  of  fact  of  strike  and  kept  informed  as 

to  condition,  No.  4,  p.  84  n. 
Striker  is  not  an  employee,  No.  4,  p.  83  n. 
When  it  relieves  carrier  from  liability,  No.  4,  p.  81  n. 
Where  delivery  delayed  because  of  shipper  must  be  informed,  No.  4, 

p.  84  n. 
SUNDAY— 

Effect  of  holiday  on  liability  of  carrier,  No.  3,  p.  44. 

Not  counted  in  computing  period  of  carrier's  liability  after  arrival, 

No.  3,  p.  40  n. 
TANK  CARS— 

Liability  for  delay  in  returning,  No.  1,  p.  37;  No.  3,  p.  31. 
TELEGRAPH  COMPANIES— 

Principles  governing,  No.   1,  p.   104;  No.  2,  p.  66;  No.  3,  p.  156; 

No.  4,  p.  142. 
What  is  interstate  message,  No.  1,  p.  106;  No.  2,  p.  56. 
Cannot  relieve  itself  from  consequences  of  negligence,  No.  2,  p.  57. 
Damages  for  mental  anguish,  No.  3,  p.  158  n. 
No  recovery  for  mental  anguish  on  interstate  messages,  No.  2,  p.  56; 

No.  3,  p.  157;  No.  4,  p.  145. 
What  is  necessary  to  allow  recovery  for  mental  anguish,  No.  4,  p.  145  n. 
When  mental  anguish  damages  are  speculative,  No.  2,  p.  59. 
Evidence  of  mental  anguish,  No.  3,  p.  158  n;  No.  4,  p.  145  n. 
Instruction  on  mental  anguish,  No.  4,  p.  146  n. 
In  case  of  misquotation  question  of.  acceptance  for  jury,  No.  2,  p.  58. 
Liable  for  misquotation,  No.  1,  p.  108;  No.  2,  p.  58. 
Excuses  for  delay  question  for  jury,  No.  1,  p.  108. 
In  suit  for  special  damages  cannot  recover  nominal  damages,  No.  4, 

p.  145  n. 
Judicial  Notice  of  joint  resolution  of  Congress  and  proclamation  of 

President,  No.  3,  p.  157. 
Liable  for  delay  in  delivery,  although  not  paid,  No.  3,  p.  156. 
Liable  for  paying  money  to  wrong  person,  No.  3,  p.  156. 
Even   if  identification   waived  must  use   reasonable   care   in  paying 

money,  No.  3,  p.  156. 
Limitation  of  liability  valid,  No.  2,  p.  56;  No.  4,  p.  143  n. 
No  limitation  in  case  of  gross  negligence,  No.  2,  p.  58. 
Provisions  in  blank  must  be  known  to  sender,  No.  4,  p.  142  n. 
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Validity  of  limitation  in  state  message,  No.  1,  p.  104  n. 

Validity  of  limitation  of  liability  depends  upon  federal  law,  No.  1, 
p.  106. 

Limitation  of  liability  prior  to  Act  June  18,  1910,  No.  1,  p.  107. 

Limitations  of  liability  must  be  agreed  to,  No.  2,  p.  57. 

Can  contract  for  limitation  of  liability,  No.  1,  p.  106. 

Restrictions  as  to  liability  does  not  apply  where  messr  *  never  trans- 
mitted, No.  1,  p.  106. 

Notice  of  claim,  No.  2,  p.  59. 

Claim  must  be  presented  within  sixty  days,  No.  1,  p.  107. 

Whether  notice  is  given  legal  question,  and  not  question  for  jury, 
No.  4,  p.  147  n. 

Pleading  in  case  of  action  against,  (No.  1,  p.  105  n. 

Pleading  of  joint  action,  No.  2,  p.  57  n. 

Reasonableness  of  rules  question  for  Interstate  Commerce  Commission, 

No.  i,  p.  ioa 

Only  liable  for  nominal  damages  where  no  real  damage  occurs,  No.  2, 
p.  57. 

What  is  proper  measure  of  damages,  No.  2,  p.  57  n;  No.  4,  p.  142. 

When  conditions  not  known  to  sender  damages  measured  by  the  com- 
mon law,  No.  4,  p.  143  n. 

Must  inform  sender  if  message  never  delivered,  No.  4,  p.  145  n. 

State  cannot  control  interstate  messages,  No.  1,  p.  104  n. 

State  penalty  for  delay,  No.  4,  p.  146  n. 

Not  subject  to  state  regulations  while  under  federal  control,  No.  1, 
p.  104  n. 

On  interstate  messages  state  statutes  and  decisions  do  not  apply, 
No.  4,  p.  144  n. 

Proper  party  to  sue  for  state  penalty,  No.  1,  p.  105  n. 

State  statute  must  be  strictly  construed,  No.  1,  p.  105  n. 

Statutory  penalty,  No.  4,  p.  146. 

Waiver  of  notice  of  claim,  No.  4,  p.  146  a 

What  is  question  for  jury,  No.  2,  p.  58  n. 

When  advised  of  urgent  message,  No.  3,  p.  157. 

When  claimant  not  bound  by  stipulations  in  contract,  No.  2,  p.  59. 

Not  liable  for  act  while  under  government  control,  No.  1,  p.  106; 
No.  3,  p.  157. 

Liable  for  acts  during  government  control,  No.  1,  p.  105. 
THEFT— 

Prior  to  transportation,  No.  3,  p.  8. 
TITLE  TO  GOODS- 

See  KLL  OF  LABIHG. 

Principles  governing,  No.  3,  p.  3;  No.  4,  p.  2. 
Order  notify  shipments,  No.  3,  p.  5. 
TRANSPORTATION  OVER  DESIGNATED  ROUT.E— 
Principles  governing,  No.  1,  p.  17;  No.  4,  p.  20. 
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UNIFORM  BILL  OF  LADING- 

When  it  governs,  No.  4,  p.  64  n. 

When  merely  referring  to  does  not  make  it  part  of  contract,  No.  4, 

p.  57  n. 
UNIFORM  EXPRESS  RECEIPT— 

When  not  part  of  receipt  given  shipper,  No.  4,  p.  57  n. 
VERDICT— 

Principles  governing,  No.  1,  p.  97;  No.  2,  p.  54;  No.  3,  p.  152;  No.  *, 

p.  137. 
Must  he  sustained  by  evidence,  No.  3,  p.  25  n. 
When   verdict   cannot   be   sustained   under  answer   to    special   issue, 

No.  2,  p.  53  n. 
Special  findings  should  not  include  two  issues  in  one  question,  No.  4, 

p.  138  n. 
When  without  evidence  to  support  it,  No.  4,  p.  138  n. 
When  insufficient,  No.  4,  p.  137  n. 
WAREHOUSEMAN— 

Principles  governing,  No.  2,  p.  23;  No.  4,  p.  41. 

When  liability  begins,  No.  1,  pp.  23,  27. 

Connecting  carrier  is  not,  when  it  holds  goods  because  of  a  flood, 

No.  4,  p.  71. 
May  limit  liability,  No.  3,  p.  128. 
Liable  for  negligence  only,  No.  4,  p.  88  n. 
WITNESSES— 

Competency  of,  principles  governing,  No.  1,  p.  88 ;  No.  2,  p.  48 ;  No.  3, 

p.  148;  No.  4,  p.  133. 
As  to  condition  of  live  stock,  No.  1,  p.  93  n. 
As  to  damage  caused  by  rough  handling,  No.  1,  p.  89  n. 
As  to  speed  of  train,  No.  1,  p.  88  a 
May  qualify  on  value,  No.  1,  p.  91  n. 
As  to  market  value,  No.  2,  p.  48  n;  No.  3,  p.  148. 
As  to  value  of  household  goods,  No.  1,  p.  91  n. 
As  to  value  of  live  stock,  No.  3,  p.  149. 

Cannot  testify  as  to  what  is  ordinary  care  and  diligence.  No.  2,  p.  48  n. 
Cannot  testify  to  hearsay,  No.  1,  p.  91  n. 
In  case  of  fire  as  to  smoking  in  stock  car,  No.  1,  p.  91  n. 
Meaning  of  "stock  run",  No.  1,  p.  94  n. 

Must  not  make  wild  guesses  as  to  loss  of  weight,  No.  4,  p.  133  n. 
Operation  of  train,  No.  1,  p.  89  n. 
Past  transactions,  No.  1,  p.  93  n. 
Testimony  of  "mailing",  No.  1,  p.  94  n. 
Veterinary  surgeon,  No.  1,  p.  92  n. 
When  qualifications  reviewed  on  appeal,  No.  1,  p.  89  n. 
When  excluded  from  hearing,  No.  1,  p.  89  n. 
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